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William  M.  Hickey ,  Direct. 


Testimony  of  William  M.  Hickey,  President  of  United- 
Examination  by  Mr.  Richard  J.  Smith. 

(44  R)  Q.  Will  you  describe  that  plant  (1943  plan) 
A.  By  the  latter  part  of  1947,  as  the  result  of  the  reorgan¬ 
ization  of  Columbia  Gas  &  Electric  Corporation,  and  the 
agreement  of  all  parties  to  the  reorganization,  of  Public' 
Service  Corporation  of  New  Jersey,  we  were  in  a  posi¬ 
tion  to  propose  a  plan  for  the  exchange  of  sound  operat¬ 
ing  and  reorganized  holding  company  common  stocks 
and  cash  for  all  of  the  remaining  shares  of  United’s  pref¬ 
erence  stock  outstanding. 

The  plan,  as  modified  and  approved  by  the  Commis¬ 
sion,  provided  for  the  exchange  of  each  share  of  United’s 
preference  stock  for  the  following  package: 

One  share  of  Public  Service  Electric  and  Gas 

Company  common  stock.  ! 

One  share  of  the  Columbia  Gas  System,  Inc., 

common  stock. 

Three-tenths  of  a  share  of  the  Cincinnati  Gas  & 

Electric  Company,  common  stock. 

Six  dollars  in  cash. 

This  plan  was  approved  by  the  United  States  Dis¬ 
trict  Court  and  became  effective  April  30,  1949. 

As  a  result,  all  United’s  preference  stock  was  retired 
and  one  of  the  two  requirements  of  the  Commission’s 
Section  11  (b)  (2)  order,  that  United  change  its  capitaliza¬ 
tion  to  one  (45  R)  class  of  stock,  was  accomplished. 

The  plan  was  also  a  significant  step  in  carrying  out 
the  other  requirement  of  the  Commission’s  order,  that. 
United  cease  to  be  a  holding  company.  It  reduced  to  a 
fraction  of  one  per  cent  United’s  holdings  of  voting 
securities  of  Cincinnati  Gas  &  Electric  and  to  three  and 
one-half  per  cent  United’s  holdings  of  voting  securities 
of  Public  Service  Electric  and  Gas. 
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Taken  in  conjunction  with  sales  on  the  market  of 
491,000  shares  of  Columbia  Gas  System,  Inc.,  in  1946  it 
reduced  United’s  holdings  of  voting  securities  of  that 
company  from  19.6  per  cent  to  6.8  per  cent. 

•  •••••• 


Testimony  of  Mr.  Hickey — Cross  Examination  by  Mr.  W. 

R.  Nowlin  of  the  S.  E.  C.  Staff.  ' 

(91  R)  Q.  In  its  Order  of  October  21,  1949  the  Com¬ 
mission  stated  that  one  of  the  questions  to  be  covered  by 
the  plan  vras  “The  question  of  the  treatment  of  the 
option  warrants.”  How  does  the  plan  deal  with  this 
question?  A.  The  plan  proposes  an  exchange  on  the 
basis  of  one  new  warrant  to  five  old  warrants.  Each 
new  warrant  will  entitle  its  holder  to  purchase  a  share 
of  United  common  stock  at  $7  instead  of  the  $27.50  re¬ 
quired  to  exercise  an  old  warrant.  The  new  warrant  will 
expire  five  years  from  the  effective  date  of  the  plan 
whereas  the  old  warrants  are  perpetual.  Fractional  war¬ 
rants  will  not  be  issued. 

Q.  Did  you  consult  anyone  with  respect  to  the  treat¬ 
ment  to  be  accorded  warrant  holders?  A.  We  formulated 
a  tentative  plan  and  then  submitted  it  to  Moody’s  In¬ 
vestors  Service  for  study  and  analysis.  After  studying 
the  matter,  they  were  generally  in  accord  with  our  con¬ 
clusions. 

Q.  What  considerations  did  you  take  into  account  in 
(92  R)  formulating  the  plan  you  have  proposed?  A.  We 
made  a  study  of  the  decisions  of  the  Commission  relating 
to  warrants  and  of  the  authorities  referred  to  in  those 
decisions.  From  these  we  concluded  that  warrants  of 
lpng  duration  would  not  meet  the  financial  standards  of 
the  Commission. 

W^e  had  thought  of  proposing  10-year  warrants  but 
we  finally  decided  that  five  years  was  the  maximum  dura¬ 
tion  that  should  be  proposed. 


Mr.  Hickey,  Cross. 
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A  second  standard  which  we  thought  must  be  ob¬ 
served  was  that  the  warrant  should  have  the  right  to 
purchase  stock  on  a  realistic  basis.  In  other  words,  that 
there  would  be  a  good  chance  under  favorable  circum¬ 
stances  that  a  large  proportion  of  them  might  actually  be 
exercised.  i 

Q.  How  did  you  arrive  at  the  exercise  price  of  $7? 
A.  In  June  1949  I  testified  before  this  Commission  that 
$10  a  share  was  the  maximum  value  which  I  could 
anticipate  for  United  stock  in  the  reasonably  foreseeable 
future.  That  was  on  the  basis  of  the  portfolio  United 
had  before  distribution  of  special  capital  dividends  of 
one-tenth  of  a  share  of  Niagara  Hudson  stock.  I  see  no 
reason  now  to  revise  that  testimony. 

As  a  result  of  the  distribution  of  the  special  capital 
dividend,  United’s  assets  were  reduced  by  approximately 
30  per  cent,  so  that  $7  a  share  roughly  corresponds  to  the 
(93  R)  $10  I  testified  to. 

Q.  Then  you  do  not  believe  that  there  would  haVe 
been  any  possibility  of  United  ys  stock  reaching  $27.50  a 
share  in  the  reasonably  foreseeable  future  than  if  the 
special  capital  dividend  had  not  been  distributed?  A.  That 
is  correct,  and  my  testimony  was  to  that  effect  in  June, 
1949,  too.  I 

Q.  Then  how  do  you  justify  giving  any  recognition 
to  the  warrants?  A.  While  it  would  seem  that  any  in¬ 
trinsic  value  for  the  warrant  is  so  remote  that  the  war¬ 
rants  are  virtually  worthless,  nevertheless  they  are  per¬ 
petual  warrants  and  the  company  proposes  to  continue 
in  existence  with  the  belief  that  it  has  a  great  opportunity 
for  success.  One  factor  is  the  very  large  potential  tax 
losses  which  United  can  take  and  which  should  enable  it 
to  make  capital  gains  on  new*  investments  without  being 
subject  to  capital  gains  tax. 

On  the  other  hand,  we  believe  that  as  an  investment 
company  United  should  pay  out  a  very  large  per  cent  of 
its  earnings  and  profits  in  the  form  of  dividends.  So  that 
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there  would  be  relatively  little  improvement  in  the  asset 
value  of  its  stock  for  gradual  accumulation  of  earnings. 

Another  consideration  we  had  in  mind  was  that  United 
as  an  investment  company  may  be  even  more  successful 
than  we  can  reasonably  anticipate.  Taking  all  these 
factors  into  account  (94  R)  and  bearing  in  mind  that  the 
Commission  has  directed  us  to  propose  a  plan  containing 
provisions  for  fair  and  equitable  treatment  of  the  war¬ 
rants,  we  do  not  feel  that  we  can  advocate  cancellation 
of  the  warrants. 

Q.  You  have  explained  how  you  arrived  at  a  five- 
year  duration  and  a  seven-dollar  exercise  price  for  the 
warrants.  How  did  you  reach  the  conclusion  that  one 
new-  warrant  should  be  issued  in  exchange  for  five  old 
ones?  A.  Because  any  intrinsic  value  for  the  warrants 
is  so  remote  that  it  v’as  our  belief  that  the  common 
stock  owns  virtually  all  the  assets  and  should  not  be 
adversely  affected  to  any  appreciable  extent  by  a  change 
in  the  warrants. 

United  has  outstanding  14,529,49114  shares  of  common 
stock.  Consequently,  if  the  exchange  were  on  a  warrant 
for  warrant  basis  and  if  all  of  the  3,732,059  warrants 
were  exercised  at  $7,  the  amount  of  stock  would  be  in¬ 
creased  by  approximately  25  per  cent.  Even  though  $7 
per  share  would  be  brought  into  the  company  by  the 
exercise  of  warrants,  w’e  felt  that  a  25  per  cent  increase 
in  the  common  stock  w’ould  have  an  adverse  effect  by 
materially  diluting  its  chances  for  gain  above  $7  per 
share.  Accordingly  w^e  came  to  the  conclusion  that  the 
number  of  warrants  should  be  reduced  to  a  point  where 
assuming  exercise  of  all  warrants,  the  dilution  of  the 
common  stock  above  $7  per  share  (95  R)  was  in  rough 
balance  wdth  the  very  remote  interest  to  warrant  holders. 

AVe  first  considered  the  exchange  of  warrants  on  a 
one-for-ten  basis  wrhich  upon  exercise  of  our  warrants 
would  increase  the  common  stock  by  only  2%  per  cent. 
However,  having  in  mind  the  five-year  limitation  on  the 
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life  of  the  warrants,  we  concluded  that  this  was  too  drastic 
and  that  a  one-for-five  basis  was  more  nearly  fair  and 
equitable. 

On  this  basis  the  amount  of  common  stock  to  be 
issued  upon  exercise  of  the  warrants  would  be  only  about 
5  per  cent  of  the  number  of  shares  outstanding.  The 
common  stock  would  be  subject  to  no  dilution  as  to  future 
appreciation  up  to  $7  per  share,  which  is  almost  double 
the  present  market,  and  would  thereafter  be  subject  to 
dilution  only  to  the  extent  of  5  per  cent. 

Q.  In  reaching  your  conclusion,  did  you  give  any 
consideration  to  the  market  price  of  the  warrants  over 
a  period  of  time  as  compared  to  the  market  price  of  the 
stock?  A.  No,  we  did  not  because  it  would  be  impossible 
to  say  to  what  extent  the  price  of  the  warrants  reflected 
an  appraisal  of  the  present  value  of  exercising  the  war¬ 
rant  at  some  future  time  and  to  what  extent  it  reflected 
the  desirability  of  the  warrants  as  a  medium  for  specu¬ 
lating  on  the  market. 

(96  R)  Q.  Did  you  make  any  attempt  to  value  the 
warrants  on  the  basis  of  capitalization  of  reasonably  antic¬ 
ipated  future  earnings?  A.  Only  to  the  extent  of  reach¬ 
ing  a  conclusion  that  on  such  a  basis  thev  were  without 
value.  i 

I  might  add  that  in  proposing  this  plan  for  the  war¬ 
rants,  we  tried  to  do  two  things,  conform  as  closely  as 
we  could  to  what  we  believed  to  be  the  Commission’s 
standards  and  exercise  an  informed  judgment  as  to  the 
extent  of  the  very  small  interest  we  believe  existed  for 
the  warrant  holders. 

Q.  In  its  order  of  October  21,  1949  the  Commission 
stated  that  one  of  the  questions  to  be  covered  by  the  pldn 
was  “the  question  of  insuring  fairness  to  security  holders 
in  the  conversion  of  United  into  an  investment  company.  ” 
First,  will  you  explain  the  company’s  plan  for  future 
operations  after  it  has  ceased  to  be  a  holding  company 
and  its  registration  under  the  Holding  Company  Act  shall 
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have  been  declared  by  order  of  the  Commission  to  be  no 
longer  in  effect? 

•  *•*••* 

(101  R)  The  Witness: — United  plans  to  continue  to 
operate  as  it  does  now,  as  what  is  defined  in  the  In¬ 
vestment  Company  Act  of  1940  as  a  non-diversified 
closed-in  management  investment  company.  After  its  reg¬ 
istration  under  the  Holding  Company  Act  is  no  longer 
in  effect,  it  will  register  under  the  Investment  Company 
Act  of  1940.  As  such  a  company,  in  addition  to  engaging 
in  the  purchase  and  sale  of  securities  in  the  general 
market,  it  will  be  in  a  position  to,  and  its  primary  pur¬ 
pose  will  be  to,  use  its  capital  in  special  situations  which 
in  its  judgment  offer  favorable  opportunities  for  profitable 
development. 

By  Mr.  Smith: 

(102  R)  Q.  Will  you  give  some  examples  of  what  you 
mean  by  special  situations?  A.  They  may  arise  in  many 
ways  and  take  many  forms.  As  an  example,  I  might 
mention  the  purchase  and  sale  of  securities  of  closely 
held  companies,  the  purchase  and  sale  of  assets  of  com¬ 
panies  in  liquidation,  the  purchase  of  working  control  in 
businesses  which  promise  opportunity  for  development 
and  expansion,  the  acquisition  of  securities  in  two  or 
more  companies  with  a  view  to  merger  or  consolidation, 
the  financing  of  reorganization,  the  participation  in  new 
enterprises,  and  so  forth. 

•  *••••• 


Testimony  of  Alan  W.  Wallace — Examination  by  Mr. 

Smith. 

(258  R)  Thereupon  Alan  W.  Wallace  was  called  as 
a  witness  for  and  on  behalf  of  the  applicant  and,  being 
first  previously  duly  sworn,  was  examined  and  testified  as 
follows : 


Alan  W.  Wallace,  Direct.  7a 

Direct  Examination. 

By  Mr.  Smith: 

Q.  Will  you  state  your  full  name,  Mr.  Wallace?  A. 
Alan  W.  Wallace. 

Q.  Where  do  you  live?  A.  18  Blackburn  Place,  Sum¬ 
mit,  New  Jersey. 

Q.  What  is  your  position?  A.  I  am  vice-president 
of  Moody’s  Investors  Service. 

Q.  Will  you  give  a  brief  statement  of  your  (259  R) 
experience?  A.  From  July  1923  until  May  1924,  I  was 
with  Wilcox,  Peck  &  Hughes,  Average  Adjustors,  and  from 
May  1924  to  date  I  have  been  with  Moody’s  Investors 
Service. 

From  1924  to  1928  I  was  in  the  rating  department. 

From  1928  to  1933  I  was  the  manager  of  that  depart¬ 
ment. 

From  1933  to  1948  I  was  manager  of  the  Personal 
management  department,  which  is  in  charge  of  our  ad¬ 
visory  service  work. 

In  1946  I  was  elected  a  director  of  the  company.  ! 

In  1948,  November,  I  was  elected  a  vice-president  of 
the  company. 

Since  January  1949,  I  have  been  in  charge  of  all  serv¬ 
ice  activities  of  the  company. 

Q.  What  do  you  mean  by  service  activities?  A.  That 
would  include  the  economic  and  research  department,  the 
securities  analysis  department,  the  production  of  the  bond 
and  stock  survey,  the  rating  department,  the  personal  man¬ 
agement  and  bank  supervisory  departments,  and  also 
branch  office  activities  in  Chicago  and  Los  Angeles. 

Q.  Did  The  United  Corporation  recently  retain  the 
services  of  Moody’s  Investors?  A.  It  did. 

Q.  For  what  purpose?  A.  To  conduct  a  study  of  the 
company’s  outstanding  (260  R)  warrants  and  to  advise 
the  company  with  respect  to  the  treatment  which  it  pro¬ 
posed  to  give  these  warrants  in  a  reorganization  plan 
under  the  Holding  Company  Act. 
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Q.  Will  you  describe  the  study  or  investigation  which 
your  company  made?  A.  We  examined  the  history  of  The 
United  Corporation  and  the  market  prices  of  the  warrants 
and  common  stock  over  a  period  of  years.  We  examined 
the  decisions  of  the  Securities  and  Exchange  Commission 
in  connection  with  the  American  Gas  &  Power  Corpora¬ 
tion,  Electric  Power  &  Light  Corporation,  Niagara  Hudson 
Power  Corporation,  and  Commonwealth  &  Southern  Cor¬ 
poration  cases,  all  of  which  had  perpetual  warrants  before 
the  reorganizations. 

With  respect  to  the  companies  I  have  just  named,  we 
made  a  comparison  of  the  market  prices  of  the  warrants 
and  the  common  stock  over  the  last  fifteen  years. 

We  also  studied  the  history  of  other  warrants,  par¬ 
ticularly  warrants  limited  as  to  time,  such  as  those  issued 
bv  Pan  American  Airwavs,  Richfield  Oil,  and  others. 

We  also  examined  the  market  history  of  certain 
closed-end  investment  companies  from  1937  to  the  present 
time. 

In  addition,  we  attempted  to  arrive  at  a  conclusion 
as  to  whether  the  present  warrants  could  be  expected  to 
achieve  an  intrinsic  value  in  the  foreseeable  future  and 
also  what  price  the  common  stock  might  be  expected  to 
attain  (  261  R)  in  the  foreseeable  future,  assuming  favor¬ 
able  conditions. 

Q.  What  conclusions  did  you  reach?  A.  It  is  our  con¬ 
clusion  that,  on  any  basis  of  capitalization  of  reasonably 
anticipated  earnings  even  over  a  very  extended  period,  or 
on  any  basis  of  conceivable  aggregate  asset  values,  it  w^as 
impossible  to  reach  a  value  of  as  much  as  $27.50  for  the 
common  stock  or  therefore  an  intrinsic  value  for  the 
warrants. 

Q.  In  reaching  this  conclusion,  did  you  give  effect  to 
the  December  31,  1949,  distribution  of  Niagara  Hudson 
stock?  A.  Yes,  we  made  a  valuation  on  that  basis  since 
the  warrants  do  not  provide  for  any  adjustment  in  the 
exercise  price  because  of  distributions  of  capital. 
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However,  we  were  aware  that  United  had  been  or¬ 
dered  by  the  Commission  in  1943  to  cease  to  be  a  holding 
company  and  that  the  distribution  of  the  Niagara  Hudson 
capital  dividend,  made  as  a  result  of  this  order,  might 
possibly  be  considered  in  a  different  light  than  if  it  had 
resulted  from  voluntary  action  on  the  part  of  the  company. 

Consequently,  we  valued  the  common  stock  of  United 
on  the  basis  of  reasonably  anticipated  earnings  after  re¬ 
storing  the  company  to  the  situation  it  would  have  been 
in  if  Niagara  Hudson  stock  had  not  been  distributed.  ; 

But  even  on  that  basis  and  the  most  optimistic  as¬ 
sumptions,  (262  R)  we  were  unable  to  conclude  that  a 
value  of  $27.50  could  be  found  for  the  common  stock  in 
the  foreseeable  future. 

Q.  What  effect,  if  any,  in  making  these  valuations 
did  you  give  to  the  market  value  of  the  warrants  as  com¬ 
pared  to  the  market  value  of  the  common  stock?  A.  We 
gave  no  effect  to  market  values. 

As  I  said,  we  included  market  values  in  our  study  of 
the  problem,  and  it  may  well  be  that  the  relationship  of 
such  values  would  be  an  important  element  in  determin¬ 
ing  the  value  of  warrants  if  the  stock  into  which  they 
were  exchangeable  were  above  or  might  reasonably  be  ex¬ 
pected  to  reach,  the  exercise  price. 

But  when  the  exercise  price  is  as  remote  from  afty 
reasonably  foreseen  future  value  of  the  stock  as  it  is  here, 
I  think  comparisons  of  market  values  are  of  no  help 
at  all.  I 

To  put  it  another  way:  The  market  value  of  war¬ 
rants  such  as  these  is  based  predominately  on  their  per¬ 
petual  nature,  which  makes  them  an  advantageous  vehicle 
for  speculation.  If  included  in  this  market  value  there  is 
any  element  which  represents  a  reasonable  expectation  of 
the  warrants  attaining  intrinsic  value,  it  must  be  very 
small  and  we  cannot  devise  any  reasonable  basis  for  sepa¬ 
rating  it  from  their  purely  speculative  value. 

Q.  What,  then,  is  your  conclusion  as  to  the  value  of 
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the  warrants?  (263  R)  A.  We  can  find  no  intrinsic  value 
for  the  warrants  on  any  recognized  basis  of  valuation,  but 
we  are  not  prepared  to  say  that  there  is  not  some  small 
value  there. 

We  have  in  mind  particularly  that  United  will  be  a 
registered  investment  company  with  avowed  purpose  of 
investing  capital  in  special  situations.  Under  these  cir¬ 
cumstances,  it  is  quite  conceivable  that  one  or  more  of  its 
ventures  may  be  successful  beyond  any  expectations  which 
we  would  be  justified  in  using  as  a  basis  of  valuation. 

If  such  proved  to  be  the  case,  it  is  also  quite  con¬ 
ceivable  that  the  warrants  might  attain  intrinsic  value. 
Consequently,  w*e  can  agree  with  the  management  that  it 
is  fair  that  they  be  given  some  small  recognition  on  a 
realistic  basis,  but  only  to  the  extent  that  the  dilution  of 
the  common  stock  would  be  of  a  de  minimis  nature. 

Q.  Having  reached  these  conclusions,  what  advice  did 
you  give  to  The  United  Company?  A.  First,  we  were 
aware  that  the  Commission  disapproved  of  warrants  as 
speculative  securities  and  undesirable  complexities. 

On  the  other  hand,  there  seemed  to  us  to  be  no  basis 
on  which  warrant  holders  could  be  given  a  present  inter¬ 
est  in  the  common  stock  which  would  be  fair  to  the  holders 
of  that  stock. 

On  analogy  to  convertible  securities,  which,  we  noticed, 
(264  R)  the  Commission  also  in  general  disapproved  of, 
but  had  permitted  in  the  Philadelphia  Electric,  Public 
Service  of  New  Jersey,  and  Niagara  Hudson  Power  cases, 
where  the  term  in  which  the  conversion  privilege  could  be 
exercised  was  relatively  short  and  the  likelihood  of  con¬ 
version  was  great,  we  were  in  accord  with  the  company’s 
conclusion  that  a  new  warrant  of  limited  duration  might 
be  acceptable. 

Selection  of  the  five-year  period  was  merely  a  matter 
of  judgment  as  to  the  shortest  period  which,  on  the  basis 
of  an  exercise  price  of  seven  dollars,  would  give  the  war¬ 
rants  some  reasonable  expectation  of  attaining  intrinsic 
value  before  they  expired. 
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Q.  How  did  you  come  to  the  conclusion  that  an  ex¬ 
ercise  price  of  seven  dollars  would  be  appropriate?  A.  We 
had  read  Mr.  Hickey’s  testimony  in  June  1949  in  connec¬ 
tion  with  United’s  application  to  the  Commission  for 
leave  to  distribute  one-tenth  of  a  share  of  Niagara  Hudson 
common  stock  for  each  share  of  United.  He  testified,  as 
I  recall  it,  that  the  highest  price  that  he  anticipated 
for  United  stock  in  the  reasonably  foreseeable  future 
was  ten  dollars  a  share.  This  did  not  give  effect  to  the 
Niagara  Hudson  distribution.  Since  that  distribution 
reduced  the  assets  by  about  thirty  percent,  the  corres¬ 
ponding  price  would  be  seven  dollars  a  share. 

We  reached  a  similar  conclusion  on  our  own  analysis 
of  (265  R)  the  situation. 

On  the  basis  of  United’s  recent  earnings  and  assuming 
earnings  somewhat  in  excess  of  twenty  cents  a  share  for 
1950,  which  Mr.  Hickey  predicts  and  which  appears  to 
us  to  be  reasonable,  the  common  stock  should  sell  at 
between  four  dollars  and  $4.50. 

For  example,  Pennroad  Corporation,  which  is  an  in¬ 
vestment  company  of  about  the  same  size  and  has  com¬ 
parable  tax-free  dividend  advantages,  sells  on  about  a 
4.60  percent  yield  basis. 

Looking  into  the  future  over  a  five-year  period  and 
assuming  good  market  conditions  generally  and  better 
than  average  successful  operations  by  United — an  as¬ 
sumption  which  does  not  appear  unduly  optimistic  in 
view  of  United’s  record  in  the  past  six  years  or  so — it 
seems  quite  conceivable,  especially  in  view  of  United’s 
expressed  intention  of  participating  in  special  situations, 
that  before  the  end  of  that  period  United  might  earn 
and  pay  out  in  dividends  in  a  given  year  as  much  as 
thirty  cents  a  share,  or  conceivably  more. 

Considering  that  dividends  could  be  expected  to  be 
tax  exempt,  the  price  of  the  stock  under  such  circum¬ 
stances  might  well  reach  seven  dollars  a  share,  or  even 
slightly  more. 
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Q.  In  your  opinion,  was  the  conclusion  of  the  com¬ 
pany  that  one  new  warrant  should  be  issued  in  exchange 
for  live  old  warrants  reasonable?  (266  R)  A.  I  don’t 
think  the  conclusion  can  be  justified  statistically. 

We  agree,  however,  with  the  judgment  of  the  com¬ 
pany  that  it  is  fair  both  to  warrant  holders  and  stock¬ 
holders.  It  would  obviously  be  unfair  to  stockholders  to 
give  warrant  holders  new  warrants  on  a  warrant-for- 
warrant  basis  which  have  a  potential  intrinsic  value  when 
their  present  warrants  have  a  very  remote  value,  if  any. 

If  that  were  done,  the  dilution  of  the  common  stock, 
if  all  the  warrants  were  exercised,  would  be  about  twenty- 
live  percent,  before  allowing  for  any  return  on  the  in¬ 
vestment  of  the  funds  received  on  exercise  of  the  warrants. 

Plainly,  this  could  not  be  justified. 

As  I  have  said,  in  my  opinion,  the  warrants  are 
entitled  only  to  de  minimis  recognition.  I  think  a  live 
percent  dilution  of  the  common  stock  in  the  appreciation 
of  their  shares  over  seven  dollars  is  negligible  when  you 
take  into  account  that  additional  funds  in  excess  of  live 
million  dollars,  presumably  capable  of  profitable  invest¬ 
ment,  would  be  brought  into  the  company  if  all  the  pro¬ 
posed  new  warrants  were  exercised. 

On  the  other  hand,  I  think  this  small  opportunity 
in  the  event  the  future  proves  benevolent  is  all  the  war¬ 
rant  holders  are  entitled  to. 

*•«****• 

Testimony  of  Mr.  Hickey — Examination  by  Mr.  Smith. 

(843  R)  Q.  So  you  have  net  assets  running  $61  mil¬ 
lion?  A.  That  would  be  roughly  correct,  yes,  sir. 

Q.  Do  you  consider  that  that  fund  is  sufficient  to  en¬ 
able  you  to  operate  to  the  maximum  benefit  of  your  stock¬ 
holders  as  an  investment  company?  A.  It  is  difficult  to 
say  whether  it  is  right  for  maximum  benefit,  but  it  is  an 
appropriate  amount  and  it  is  a  reasonable  amount  for 
efficient  operation. 
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Q.  Do  you  anticipate  that  you  will  be  able  to  employ 
additional  funds  over  and  above  that  amount  if  they  were 
available  to  you?  A.  Yes,  we  probably  could. 

Q.  If  you  had  the  ideal  amount  of  money  what  in 
your  opinion  would  that  be?  A.  That  is  difficult  to  say 
and  it  depends  on  the  kind  of  investment  company.  I 
think  for  the  kind  we  are  going  to  be  operating  as  it 
would  be  somewhere  between  $50,000,000  and  $100,000,000, 
which  -would  be  reasonable. 

Just  where  to  place  it  in  between  those  figures  I 
would  have  some  difficulty  in  saying  offhand. 

Q.  At  this  time  do  you  foresee  the  possibility  of 
(844  R)  United  issuing  additional  equity  securities  to 
raise  more  funds  than  are  now  available  to  it,  or  to  issue 
debt  securities?  A.  We  do  not  have  any  plans  in  mind, 
but  I  think  that  is  a  possibility. 

Q.  Is  that  a  fairly  remote  possibility  or  one  which 
you  think  may  develop  in  a  few  years?  A.  I  would  think 
there  would  be  a  reasonable  chance  of  that  developing, 
but  I  would  still  put  it  in  the  realm  of  possibility  rather 
than  probability. 

Q.  In  the  event  that  you  desire  to  raise  additional 
funds,  what,  in  your  judgment,  would  be  the  method 
which  you  could  use  to  obtain  sufficient  funds,  the  sale 
of  common,  preferred,  or  what.  A.  It  might  be  the  sale 
of  additional  common  under  rights  to  our  stockholders. 
It  might  be  the  sale  of  preferred.  It  could  be  bank  loans 
and  could  be  other  possible  methods,  too. 

Q.  As  I  understand  it,  from  your  testimony  on  one 
of  the  preceding  days,  the  Board  of  Directors  of  United 
has  accepted  the  Cole  report  as  the  basis  for  the  opera¬ 
tions  of  an  investment  company?  A.  In  a  broad  sense,  yes. 

Q.  Do  you  think  with  the  special  situation  that  is 
outlined  in  the  Cole  report  that  it  is  probable  that  United 
would  be  able  to  employ  in  excess  of  $60,000,000  of  funds? 
(845  R)  A.  It  could.  I  think  a  particular  factor  would 
be  that  United  will  go  into  that  business  with  a  backlog 
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of  very  good  grade,  perhaps  high  grade  investment  quality 
equities.  It  will  want  to  go  into  new  investments  on  a 
gradual  basis  rather  than  on  any  large  scale  basis  re¬ 
latively  within  a  short  period  of  time,  because  it  will 
want  to  take  advantage  of  those  potential  tax  losses  by 
spreading  them  out  over  a  period  of  years.  We  believe 
that  because  of  the  high  quality  of  these  investments. 
In  other  words,  we  think  that  the  Consolidated  Edison, 
and  the  Public  Service  Electric  and  Gas  common  stock, 
and  so  forth,  are  going  to  continue  for  many  years  to 
be  good  investments,  paying  as  dividends  probably  at  the 
present  amount  and  perhaps  high  dividends,  so  we  are 
not  faced  with  the  necessity  of  selling  them  out  as  you 
might  be  if  you  had  something  that  was  of  less  quality. 

Q.  Is  your  reluctance  to  employ  a  greater  amount 
of  funds  based  upon  your  desire  not  to  dissipate  tax 
losses?  A.  That  is  one  thing.  If  the  opportunities  come 
to  employ  a  greater  amount  of  funds  than  are  generated 
through  the  gradual  sale  of  the  assets  that  we  have  pro¬ 
vided  for  in  our  plan,  we  would  probably  raise  additional 
capital  to  go  into  those  other  situations. 

Q.  In  your  view  none  that  would  be  in  the  form  of 
sale  of  additional  portfolio  assets  or  the  sale  of  securities 
of  United,  or  bank  loans?  (846  R)  A.  I  think  that  it 
would  depend  on  the  situation  at  the  time.  If  we  thought 
that  a  stock  had  reached  a  high  level  so  that  it  was  worth¬ 
while  to  sell  and  dissipate  a  tax  loss,  we  would  sell  that 
asset  and  sacrifice  some  tax  loss.  For  example,  in  1946 
we  sold  most  of  our  holdings  in  the  Consolidated  Gas, 
Electric  Light  and  Power  Company  of  Baltimore  because 
that  stock  had  reached  $90  a  share  which  seemed  like  a 
pretty  full  price  for  the  stock. 

In  addition,  at  that  time  we  wanted  to  raise  as  much 
money  as  w^e  could  to  retire  preference  stock.  If  the  stock 
of  any  of  the  companies  that  we  owned  reached  a  level 
that  we  thought  was  more  than  a  full  price  for  it,  we 
probably  would  sell  that  stock  and  sacrifice  the  tax  loss. 
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On  the  other  hand,  if  we  felt  that  it  would  be  more 
advisable  to  issue  additiontal  common  stock  to  our  stock¬ 
holders,  we  might  do  that,  or  if  we  felt  that  the  amount 
of  additional  capital  that  we  wanted  to  raise  was  limited 
and  temporary,  we  might  do  it  with  the  bank  loans. 

We  would  just  have  to  wait  until  the  time  comes  and 
see  what  all  the  conditions  are,  and  then  exercise  our 
best  judgment.  j 

#•####* 

Testimony  of  Mr.  Hickey — Cross  Examination  by  Mr. 

Nowlin.  j 

(1266  R)  Q.  I  believe  under  your  plan  you  propose  to 
cancel  the  outstanding  option  warrants  of  United  aggre¬ 
gating — do  you  know  how  many?  A.  3,700,000. 

Q.  By  giving  the  holders  thereof  one  new-  warrant  to 
purchase  a  share  of  United  common  for  five  old  warrants 
and  the  new  warrant  will  give  him  the  option  of  purchas¬ 
ing  United  common  at  $7  per  share,  right?  A.  Yes. 

Q.  Perhaps  on  direct  testimony  several  days  ago  the 
formula  or  the  mechanics  of  how  you  arrived  at  those 
things  (1267  R)  may  have  been  put  into  the  record,  but 
would  you  mind  repeating  them?  A.  It  was  arrived  at  this 
way:  First  we  decided  that  the  warrants  should  not  ap¬ 
propriately  be  canceled  in  view  of  the  fact  that  the  Com¬ 
pany  was  going  into  the  investment  company  business  and 
that  even  though  their  purchase  price  of  $27.50  per  share 
was  so  high  as  not  to  be  within  the  reasonable  limit  of 
what  the  stock  might  reach  in  the  reasonably  foreseeable 
future,  nevertheless,  they  were  perpetual  warrants  and 
because  of  that  perpetual  element  and  the  fact  that  the 
company  was  to  continue  as  an  investment  company  and 
might  become  very  successful  over  a  period  of  years,  that 
some  recognition  should  be  accorded  them. 

It  was  then  recognized  that  the  Commission  has  ex¬ 
pressed  various  ideas  in  the  past  about  the  relationship 
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of  warrants  to  purchase  prices  that  might  reasonably  be 
attained  and  as  to  the  length  of  term  of  warrants. 

It  was  believed  by  and  large  financial  people  agreed 
that  warrants  of  long  term  and  warrants  to  purchase  at  a 
price  very  much  higher  than  what  might  reasonably  be 
attained  were  not  proper  securities  to  have  outstanding  on 
the  market.  Therefore,  we  tried  to  figure  what  the  pur¬ 
chase  price  of  the  new’  warrants  might  be  reduced  to  and 
how  many  years  their  term  might  be. 

After  some  consideration  the  purchase  price  was  set  at 
(1268  R)  $7  per  share  and  the  length  of  term  w’as  set  at 
five  years.  At  one  point  it  wTas  thought  it  might  be  ten 
years  and  then  it  thought  that  that  vTas  too  long  and  that 
the  Commission  would  not  want  to  approve  that  and  the 
longest  the  Commission  might  w'ant  to  approve  in  our 
judgment  was  five  years. 

Then  the  purchase  price  of  $7  w*as  arrived  at  and  the 
purchase  price,  in  the  course  of  five  years  with  good 
fortune  and  with  particularly  good  markets  might  be  a 
price  at  which  the  warrants  might  reasonably  be  exercised. 

The  reduction  of  the  purchase  price  from  $27.50  to  $7 
was  a  very  sharp  reduction.  Obviously  the  common  stock 
owned  virtually  everything  in  the  company  nowT  and  the 
existence  of  warrants  detracted  very  little  from  the  value 
of  the  common  stock. 

In  fairness  to  the  common  stock  we  could  not  reduce 
the  purchase  price  down  to  $7  and  still  leave  3,700,000 
warrants  out  because  that  number  of  warrants  is  almost 
25  per  cent,  I  believe,  of  the  common  stock.  So  that  there 
would  be  potential  dilution  of  the  common  stock  above  $7 
a  share  to  the  extent  of  25  per  cent. 

We  felt  that  such  a  large  dilution  would  not  be  fair 
and  equitable  to  the  common  stock,  that  it  would  take  away 
something  of  material  value  from  the  common  stock. 

Then,  it  was  thought  that  the  number  of  warrants 
should  be  reduced  to  some  point  that  the  potential  dilution 
above  (1269  R)  $7  a  share  wmuld  be  nominal.  I  think  the 
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thinking  was  at  first  that  this  should  be  reduced  to  a 
l-for-10  basis.  After  some  consideration  of  that  it  was 
felt  that  it  was  too  drastic  and  if  they  were  reduced  to 
only  a  one-for-five  basis,  which  would  leave  outstanding 
740,000  warrants,  I  believe,  the  potential  dilution  above 
$7  per  share  to  the  common  stock  would  be  only  5  per  cent. 

No  dilution  from  the  market  price  or  net  asset  value 
in  the  neighborhood  of  $4  up  to  $7  per  share  and  then 
only  5  per  dilution  above  that  was  practically  de  minimis, 
and  no  common  stockholder  could  object. 

Accordingly  it  would  be  fair  and  equitable  to  the 
common  stock  to  make  that  adjustment. 

Q.  Do  you  consider  that  the  warrants  are  a  financial 
impediment  or  complexity  that  the  company  should  get 
rid  of?  A.  Not  necessarily,  no. 

Q.  Do  you  mean  that  in  your  judgment  there  is  no 
complication  or  a  need  for  the  disposing  of  the  warrants 
or  giving  them  something  different  from  what  they  are 
now?  A.  I  do  not  see  any  need  of  disposing  of  warrants 
as  warrants. 

It  seems  to  me  that  the  Commission  in  carrying  out 
the  intent  of  the  Holding  Company  Act,  would  have  tfie 
obligation  of  eliminating  warrants  of  the  nature  that  ex¬ 
ists  now,  perpetual  warrants  to  purchase  at  a  very  un¬ 
realistic  purchase  price. 

(1270  R)  It  would  seem  too  drastic  and  too  harsh  to 
those  warrant  holders  to  just  cancel. 

Q.  On  any  evaluation  basis,  Mr.  Hickey,  used  for  re¬ 
organization  for  Chapter  X  purposes,  can  you  see  or  fore¬ 
see  any  value  whatever  for  the  outstanding  warrants? 
A.  Not  within  the  reasonably  near  future  but  only  on  the 
basis  that  they  are  perpetual  warrants. 

Q.  You  mean  the  reasonably  foreseeable  future,  or  the 
reasonably  near  future?  A.  The  reasonably  foreseeable 
future. 

Q.  These  warrants  outstanding  are  exercisable  at 
$27.50?  A.  That  is  right. 
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Q.  For  purposes  of  evaluating  the  warrants  is  it  your 
understanding  that  you  would  have  to  take  into  account 
the  Niagara  Hudson  stock  which  you  distributed  recently 
to  your  stockholders?  A.  I  do  not  know  that  we  would 
have  to  take  it  into  account  legally.  We  did  take  it  into 
account  because  the  Commission  specifically  directed  us 
to  take  it  into  account  and  that  seemed  like  a  reasonable 
direction  to  us. 

Q.  In  other  words,  any  computation  of  value  which  we 
may  obtain  from  you  in  testimony  hereafter  will  be  on 
the  basis  of  the  Niagara  Hudson  stock  which  you  dis¬ 
tributed  still  in  the  portfolio?  A.  That  is  correct. 

******* 

(1271  R)  Q.  Have  you  attempted,  either  you  or  your 
associates  to  make  an  analysis  of  the  different  methods 
of  evaluation  to  determine  whether  or  not  there  is  any 
foreseeable  value  for  the  outstanding  warrants? 

Have  you  considered  asset  values,  market  prices  and 
prospective  earnings  and  the  other  elements  ordinarily 
used  in  a  reorganization  process  for  determining  value? 
A.  Yes,  I  did  determine  the  estimated  earning  power  and 
the  limits  of  the  estimated  earning  power,  dividend¬ 
paying  ability,  and  possible  market  appreciation  of  the 
assets. 

I  came  to  the  conclusion  that  the  Niagara  Hudson 
stock  (1272  R)  in  at  $10  per  share  was  the  maximum 
value  that  our  stock  might  rise  to  in  the  reasonably  fore¬ 
seeable  future.  With  the  Niagara  Hudson  stock  out,  the 
corresponding  figure  would  be  approximately  $7  per  share. 

Q.  In  that  connection  if  you  are  correct  in  your  ap¬ 
praisal  of  the  market  value  of  the  United  Common  stock 
reaching  $10  within  the  foreseeable  future,  haven’t  you 
by  offering  to  exchange  a  warrant  permitting  the  exercise 
of  $7  price  given  value  to  the  warrants  which  they  do 
not  have?  A.  No,  because  the  $10-per-share  figure  was 
with  the  former  Niagara  stock  in  the  company  and  allow¬ 
ing  for  the  distribution  of  the  1/lOtli  of  a  share  of  Niagara 
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Hudson  as  a  special  capital  dividend,  the  maximum  that  I 
could  foresee  under  those  conditions  was  $7  per  share. 

Q.  Again  going  back,  as  I  understand  it,  the  Com¬ 
mission’s  opinion  shows  that  they  were  postponing  the 
evaluation  of  the  warrants  but  giving  effect  to  Niagara 
stock  being  in  your  portfolio  and  that  the  evaluation 
should  be  on  that  basis. 

If  on  the  basis  of  the  Niagara  stock  being  back  in  your 
portfolio  you  concluded  that  the  United  common  stock  will 
reach  ten  dollars  per  share,  within  the  foreseeable  future, 
and  that  the  present  warrants  have  no  reasonable  foresee¬ 
able  value,  haven’t  you  given  value  to  the  warrants  that 
you  propose  to  issue  that  they  do  not  have?  A.  I  think 
we  are  confused  first  on  the  $10  and  the  (1273  R)  $7  per 
share. 

If  you  want  to  put  it  this  way  that  the  present  war¬ 
rants  are  entitled  to  buy  stock  at  $27.50  per  share - 

Q.  And  they  have  no  reasonably  foreseeable  value? 
A.  In  the  reasonably  foreseeable  future  I  see  no  intrinsic 
value  to  them. 

By  reducing  the  purchase  price  to  $10  per  share  if 
you  are  considering  the  Niagara  Hudson  stock  in  the 
portfolio,  or  to  $7  per  share  if  you  consider  it  outside,  we 
are  according  to  the  warrants  some  value  that  they  do  not 
have. 

On  the  other  hand,  however,  we  are  reducing  the  term 
of  those  warrants  from  perpetuity  to  five  years,  and  we 
are  reducing  the  number  of  warrants  from  five  to  one. 

Q.  Assuming  your  evaluation  to  be  correct  and  as¬ 
suming  that  the  warrants  which  you  propose  to  issue  have 
foreseeable  value  which  you  indicated  they  would  have, 
could  you  reduce  that  foreseeable  value  of  the  warrants 
to  a  dollar  figure?  A.  In  other  words,  what  is  the  value  of 
warrants  good  for  five  years  to  purchase  stock  of  United 
at  $7  per  share? 

Q.  That  is  right.  A.  I  think  you  would  have  to  figure 
something  like  this;  What  are  the  chances  of  United’s 
stock,  say,  going  to  $S  a  share  within  five  years? 
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Q.  Is  it  not  a  fact  that  if  the  United  Stock  would  be¬ 
gin  to  reach  the  7  and  7*4  level,  those  warrants  would 
have  (1274  R)  what  is  accepted  as  value?  A.  Yes,  intrinsic 
value. 

Suppose  the  stock  would  go  to  $8  per  share  in  the 
course  of  five  years,  you  buy  United  Stock  at  $4  and 
double  your  money  in  it.  Then  if  you  believe  that  is  going 
to  happen  you  might  rather  buy  a  warrant  which  would 
become  worth  $1. 

Q.  You  would  get  a  bigger  ride  for  your  money  by 
buying  the  warrant?  A.  Yes.  We  might  put  $4  into  a 
specific  number  of  warrants  to  make  a  dollar  on  each  one. 
You  would  have  to  figure  out  some  mathematical  chance 
there.  I  do  not  think  that  I  could  do  it  here. 

I  would  guess  such  a  warrant  might  be  worth  10  or 
20  cents. 

Q.  How  many  warrants  do  you  propose  to  issue  in 
exchange  for  those  outstanding?  A.  740,000,  roughly. 

Q.  At  20  cents  a  warrant,  it  would  amount  to  how 
much?  A.  $140, 000-odd,  something  like  that. 

Q.  On  the  basis  of  your  analysis  you  will  reduce  the 
contingent  value  of  the  new  warrants  which  you  propose 
to  issue  to  somewhere  around  $140,000  or  $150,000  cash 
value?  A.  With  that  assumption  that  I  just  gave,  yes. 

Q.  Going  back  to  the  old  warrants,  is  it  not  a  fact  that 
you  would  have  to  have  fantastic  success  as  an  investment 
com-  (1275  R)  pany  in  order  to  have  any  intrinsic  value 
in  those  warrants?  A.  Well,  you  would  have  to  have  great 
success,  but  perpetuity  is  a  fantastically  long  time,  too. 

Q.  What,  in  your  judgment  would  have  to  occur 
market-wise  to  the  United  common  in  order  to  give  any 
intrinsic  value  in  order  for  the  present  warrants  to  have 
any  intrinsic  value?  A.  The  net  asset  value  would  have 
to  go  up  to  six  to  seven  times. 

Q.  That  would  have  to  increase  to  what  figure?  A. 
$27.50. 

Q.  What  would  your  net  assets  have  to  increase  to 
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dollar- wise?  A.  7  times  $60,000,000  which  would  be 
$420,000,000. 

Q.  Even  if  your  most  optimistic  vision  of  the  man¬ 
agement  of  United  as  an  investment  company  is  correct, 
have  you  visualized  that  is  apt  to  occur  or  there  is  even  a 
remote  possibility?  A.  Not  in  the  reasonably  foreseeable 
future. 

Q.  Have  you  made  any  comparative  analysis  of  the 
relationship  of  the  market  price  of  the  warrants  to 
United’s  common  over  any  given  period  of  time?  A.  Yes, 
we  looked  into  figures  like  that  and  maybe  set  them  down 
but  have  never  felt  that  it  had  any  significance. 

Q.  Did  you  find  any  indication  whatever  of  the 
parallelling  of  the  market  price  of  the  United  commhn 
and  the  warrants?  (1276  R)  A.  Of  course,  as  the  com¬ 
mon  has  gone  up,  the  warrants  have  gone  up  and  vice 
versa.  ! 

Our  record  of  the  market  price  of  the  common  stock 
over  a  long  period  of  years  is  shown  in  Commission’s 
Exhibit  7  and  also  in  Commission’s  exhibit  S. 

Q.  Are  you  familiar  with  the  United  States  Court  of 
Appeals  for  the  Second  Circuit  in  regard  to  the  decision 
of  the  recent  Niagara  Hudson  case  regarding  the  option 
warrants?  A.  Generally  so,  yes. 

Q.  Do  you  see  any  comparable  parallel  as  between  the 
market  range  of  the  United  common  and  its  warrants  as 
compared  with  the  market  range  of  Niagara  Hudson  and 
its  warrants?  A.  No,  I  do  not.  I  could  not  answer  that 
in  the  affirmative. 

Q.  I  show  you  a  tabulation,  Mr.  Hickey,  and  ask  you 
if  you  will  identify  that  for  the  record.  A.  This  is  a  tabu¬ 
lation  entitled  “The  United  Corporation,  Date  of  Issuance, 
Consideration  for  and  Dates  of  Exercise  of  Option  War¬ 
rants  to  Purchase  Common  Stock  of  the  United  Corpo¬ 
ration  at  $27.50  per  share.” 

It  is  also  marked  in  pencil  “Commission’s  Exhibit  No. 
42”  and  represents  an  exhibit  which  was  put  into  the  rec- 
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ord  of  our  proceeding  and  our  application  to  pay  the 
special  per  capita  dividend  of  a  tenth  of  a  share  of  Niagara 
Hudson. 

Q.  Being  Docket  54-167?  (1277  R)  A.  Yes,  at  the 
hearing  held  last  June. 

Q.  Was  that  compilation  prepared  at  your  request  or 
under  your  supervision?  A.  It  was  prepared  at  the  re¬ 
quest  of  the  Commission  and  under  my  supervision  in 
that  proceeding,  yes. 

Q.  Tn  your  judgment,  does  it  reflect  a  true  and  ac¬ 
curate  statement  of  the  facts  therein  purported  to  be 
disclosed?  A.  To  the  best  of  my  knowledge,  yes. 

Mr.  Nowlin  : — Mr.  Examiner,  I  ask  that  that  be 
marked  for  identification  as  Commission’s  Exhibit  42. 

Hearing  Examiner: — It  will  be  so  marked. 

(Commission’s  Exhibit  No.  42  was  marked  for  identi¬ 
fication.) 

*#*#*#* 

(1278  R)  By  Mr.  Nowlin: 

Q.  I  believe  you  stated  that  the  term  of  these  new 
warrants  would  be  a  five-year  period  from  the  date  of 
your  plan  and  the  escrow  agreement  which  you  propose 
under  the  plan  is  to  be  a  five-year  term  too?  A.  Yes. 

Q.  In  view  of  your  testimony  as  to  the  employment 
of  funds  which  you  could  foresee  at  the  present  time  as 
an  investment  company  I  believe  you  estimated  that  during 
the  first  year  from  the  date  of  an  order  you  could  prob¬ 
ably  apply  $8  million  to  $10  million  and  thereafter  we 
had  no  definite  sum,  but  in  view  of  your  program  as 
you  outlined  on  cross  examination  and  the  five-year 
escrow  agreement,  do  you  anticipate  that  the  market 
value  of  the  United  Common,  absent  unusual  market 
conditions,  would  reach  a  figure  as  high  as  $7  per  share? 
A.  I  would  doubt  it  with  that  qualification  that  you  gave, 
“absent  unusual  market  conditions.” 

Q.  lYouldn’t  that  tend  to  mislead  warrant  holders 
in  reading  your  testimony  to  the  effect  that  you  foresee 
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a  market  value  of  $10  within  the  foreseeable  future  for 
the  common  and  yet  realistically  the  mechanics  of  vOur 
plan  are  such  that  would  almost  preclude  such  market 
values?  A.  Well,  that  $10  figure  is  a  figure  that  really 
ought  to  be  out  of  all  our  discussions.  i 

Q.  I  go  back  to  the  $7  figure.  (1279  R)  A.  The 
$7  figure,  no,  I  don’t  think  so.  I  think  that  a  warrant 
holder  just  would  recognize  that  he  has  a  call  on  some¬ 
thing,  on  the  stock,  at  a  figure  that  under  very  favorable 
circumstances  might  be  reached  but  the  reason  that  we 
put  it  at  $7  and  not  at  $8,  let  us  say,  was  for  that  very 
purpose  so  that  we  would  not  be,  in  our  best  judgment 
at  least,  so  that  we  would  not  be  misleading  someone  as 
to  the  possibilities. 

Q.  Do  I  understand  your  previous  testimony  with 
respect  to  your  plans  for  the  employment  of  funds  that 
during  the  first  year  you  are  apt  to  employ  $8  million 
to  $10  million,  and  that  for  the  next  five  years  in  the 
absence  of  unusual  opportunities  you  would  employ  the 
funds  derived  from  the  sale  of  the  securities  in  the 
portfolio  which  would  bring  it  to  about  $12  million? 
A.  In  the  escrow?  ! 

Q.  That  was  the  indication,  that  in  the  first  five 
years,  barring  unusual  opportunities,  the  company  would 
invest  around  $20  million?  A.  Well,  if  that  is  the  way  it 
worked  out,  yes,  but  we  might  do  it  a  lost  faster  than  that. 

Q.  Did  I  misstate  my  understanding  of  your  testi¬ 
mony?  A.  I  am  not  certain  that  you  stated  it  precisely. 
I  think  you  stated  it  in  general  but  the  only  qualification 
I  would  add  to  it  is  that  there  would  be  considerably  more 
flexibility  and  also  that  we  would  anticipate  the  sale  of 
the  (1280  R)  escrow  securities  in  a  period  shorter  than 
five  vears. 

Q.  Well,  as  far  as  your  plans  are  now,  as  far  as  you 
can  see,  do  you  anticipate  employing  more  than  $20  mil¬ 
lion  in  the  next  five  years  in  the  absence  of  something 
unusual  and  an  expected  situation?  A.  I  would  think 
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that  it  would  be  something  larger  than  $20  million  in  the 
next  five  years,  yes. 

Q.  Could  you  give  us  any  idea  of  what  figure  you 
have  in  mind:  A.  It  might  be  double  that  amount  with 
the  possibility  of  raising  funds  through  other  securities 
or  bank  loans. 

Q.  Well,  you  can  foresee  no  special  situations  as  of 
today  where  you  could  employ  as  much  as  $40  million, 
do  you,  even  within  the  next  five  years?  A.  We  don’t 
have  any  particular  situation  in  mind,  but  there  are,  we 
believe  a  number  of  situations  in  which  a  large  amount 
of  money  could  be  invested  and  we  hope  very  profitably. 

Q.  Assuming  that  you  were  to  invest  $40  million, 
what  appreciation,  income  and  asset  vise,  would  have 
to  occur  in  order  to  move  the  price  of  your  stock  up  to 
$7,  and  assuming  average  market  conditions?  A.  Well, 
$7  per  share  and  14,500,000  shares  is  roughly  $100  mil¬ 
lion,  which  would  be  somewhere  in  the  neighborhood  of 
50  to  60  per  cent  appreciation  over  the  present  $65 
million.  Even  though  we  would  be  holding  some  stocks 
for  a  long  time  (1281  K)  and  -with  the  thought  of  taking 
tax  losses  many  years  ahead,  some  of  those  stocks  might 
very  well  increase  in  market  value  even  though  they  are 
utility  stocks.  For  example,  Public  Service  Electric  and 
Gas  Company  stock  is  selling  around  $24.  It  has  been  a 
disappointing  situation  in  the  last  year  or  two.  In  1947 
I  think  there  was  testimony  in  the  record  of  the  Public 
Service  proceeding  that  a  reasonable  value  for  Public 
Service  Electric  and  Gas  Company  common  stock  was 
$30  a  share. 

Q.  How  long  ago  was  that,  Mr.  Hickey?  A.  That 
was  about  in  the  middle  of  1947,  under  the  market  condi¬ 
tions  then  existing.  That  in  my  opinion  was  a  very 
reasonable  statement  by  a  competent  man  and  if  Public 
Service  worked  out,  or  does  work  out  as  well  as  we 
hoped  it  would  work  out,  I  think  Public  Service  Company 
could  easily  go  to  $30  per  share  and  perhaps  higher. 
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That  would  represent  a  25  per  cent  increase  in  the  market 
value  of  Public  Service  Electric  and  Gas  Company  stock. 

Q.  Do  you  know  what  the  high  of  the  Public  Service 
Electric  and  Gas  Company  common  stock  has  been  since 
the  approval  of  the  plan?  A.  Maybe  $26  a  share  or 
thereabouts. 

Q.  Haven’t  we  had  fairly  good,  I  would  say  above 
average,  markets  during  the  past  two  and  a  half  years? 
A.  No.  Recently  there  has  been  good  markets  in  utility 
(1282  R)  equities.  Just  prior  to  that  the  markets  were 
not  good  but  Public  Service  has  been  a  leading  disap¬ 
pointment  in  the  market. 

Q.  Despite  that  you  are  still  optimistic?  A.  Public 
Service  has  some  very  good  possibilities.  It  likewise  has 
some  difficulties.  I  think  the  situation  might  be  better 
had  our  thought  of  divorcing  the  transport  become  effec¬ 
tive  rather  than  the  plan  carried  out  as  it  actually  was. 

Q.  Well,  assuming  a  continuation  of  average  markets, 
somewhat  comparable  for  the  next  five  years  to  what 
we  have  had  for  the  last  three  years,  do  you  anticipate 
that  Public  Service  stock  would  go  up  as  high  as  $30 
in  that  period?  A.  Yes.  I  don’t  mean  to  forecast  that 
it  will  but  I  say  that  it  might  "well  do  that. 

Q.  Income-wise,  using  a  market  capitalization  rate, 
what  do  you  think  would  have  to  be  the  appreciation  of 
United’s  income  in  order  to  give  any  foreseeable  value 
to  the  warrants,  present  warrants  I  mean?  A.  If  United’s 
income  v^ere  increased,  say  50  per  cent  to  32  cents  per 
share  and  if  under  favorable  market  conditions  the  stock 

I 

sold  on  a  4 y2  per  cent  basis  that  would  bring  it  up 
pretty  close  to  7. 

Mr.  Smith  : — I  thought  you  said  the  present  warrants. 

Mr.  Nowtlix: — Present  wffiat? 

Mr.  Smith  : — I  thought  you  had  referred  to  the 
present  warrants. 
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(1283  R)  Mr.  Nowlin: — I  did. 

The  Witness: — I  am  sorry,  I  thought  you  were 
referring  to  the  proposed  warrants. 

By  Mr.  Nowlin: 

Q.  The  present  warrants.  A.  Oh,  no.  The  present 
warrants,  our  present  income  would  have  to  go  up  from 
the  anticipated  income  of  21  cents  a  share  to  something 
well  over  $1  a  share.  It  would  have  to  go  up  five  times 
or  more. 

Q.  Do  you  anticipate  that  the  investment  of  the 
funds  that  you  mentioned  a  while  ago  of  $40  million 
during  the  first  five  years  of  your  operation  as  an  in¬ 
vestment  company  would  be  in  special  situations  derived 
to  obtain  profits  rather  than  income?  A.  Well,  preferably 
both.  I  don’t  think  I  could  answer  that  at  the  moment. 
T  think  we  would  probably  be  interested  in  investment 
to  maintain  our  income,  if  not  immediately  within  a 
relatively  short  time,  but  if  something  came  along  which 
would  provide  no  income  for  a  few  years  but  which  might 
offer  possibilities  of  a  large  capital  gain  that  more  than 
compensated  for  that,  we  would  certainly  be  likely  to 
go  into  to  that. 

Q.  Could  you  give  me  a  comparable  appreciation  in 
the  income  that  would  give  value  to  the  warrants  which 
you  propose  to  issue?  (1284  R)  A.  Well,  I  say  if  our 
income  went  up  a  little  better  than  50  percent,  say  it 
went  up  by  60  per  cent  to  the  neighborhood  of  35  cents 
a  share  and  we  paid  that  all  out  in  dividends  and  the 
stock  sold  on  a  4i/>  per  cent  basis,  I  think  then  that 
the  stock  would  be  selling  at  something  over  $7. 

Q.  Do  you  know  of  any  investment  company  com¬ 
parable  to  what  United  proposes  to  be  who  have  had  such 
appreciation  in  their  assets  or  income  as  would  be  re¬ 
quired  of  United  to  give  intrinsic  value  to  the  warrants 
which  are  now  outstanding  or  which  are  proposed  to  be 
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issued?  A.  As  to  the  warrants  now  outstanding  I  would 
say  no,  there  might  be  someone  some  place.  As  to  the 
warrants  proposed  to  be  issued  I  would  say  there  pn- 
doubtedly  must  be  some. 

Q.  But  you  know  of  no  such  instances?  A.  I  don’t 
have  the  figures  in  mind,  but,  for  example,  State  Street 
had  tremendous  success  in  its  early  years.  At  certain 
points  Atlas  Corporation  has  had  tremendous  success. 
Lehman  Corporation  in  certain  phases  of  its  history  Has 
had  great  success. 

Q.  Do  you  know  about  what  years  they  were?  Was 
that  during  the  bull  market  of  1929  and  1930?  A.  No;  I 
was  thinking  that  Lehman  Corporation  in  some  recent 
years  has  restored  more  than  the  asset  value  than  they 
used  to  have  in  1929  or  thereabouts  when  they  were  in 
their  early  years  at  the  time  of  that  high  market.  In 
other  words,  (1285  R)  their  assets  went  down  but  by  good 
investments  and  successful  management  they  brought  them 
back  from  the  low  point  to  where  the  stockholders  were 
better  off  than  they  were  in  1929. 

Q.  Was  that  over  a  period  of  20  years,  though, 
instead  of  five?  A.  Yes,  it  is  over  20  years  from  the 
1929  era  of  course,  but  they  went  way  down  and  then 
they  restored  it  to  the  1929  level. 

Also,  the  United  Corporation  itself  certainly  brought 
asset  value  and  earning  power  to  its  common  stock,  a 
very  great  rise,  within  a  period  of  five  years  or  so. 
**•*»«* 

(1291  R)  Q.  As  I  recall  your  previous  testimony, 
there  is  a  possibility  that  once  you  begin  operation  of  this 
investment  company  that  you  may  resort  to  the  issuance 
of  preferred  stock  to  raise  capital  and  to  the  issuance  of 
debt  to  raise  capital.  Am  I  correct  in  that?  A.  Yes,  we 
don’t  have  that  specifically  in  mind  at  the  moment  but 
that  is  a  possibility. 
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Q.  In  the  event  you  were  to  issue  senior  securities, 
do  you  anticipate  that  that  would  have  any  adverse  affect 
on  the  warrants  if  they  were  outstanding?  A.  The  pro¬ 
posed  warrants? 

Q.  Right.  A.  No  adverse  effects.  I  would  think  that 
would  be  one  of  the  things  that  might  give  them  increased 
value. 

Q.  Of  course  that  would  depend  on  whether  or  not 
you  were  successful  in  investments,  would  it  not?  A.  Yes, 
of  course. 

Q.  I  would  like  to  read  an  excerpt  from  Mr.  Arthur 
Weisenberger’s  book,  the  1949  edition  of  “Investment 
Companies,’’  and  ask  you  if  you  are  in  agreement  with 
it.  This  reads  as  follows: 

Mr.  Smith: — Identify  it,  please. 

(1292  R)  Mr.  Nowlin: — Page  19S. 

“One  factor  must  be  kept  in  mind  as  a  long  range 
consideration  in  the  attempt  to  estimate  the  probable 
future  value  of  the  warrants.  Since  the  prices  of  the 
stocks  listed  above  or  below  the  option  price  in  all  but  one 
case  the  warrant  prices  are  based  solely  on  the  hope  or 
belief  that  the  value  of  the  total  assets  behind  them  will 
increase  so  appreciably  that  the  common  stock  will  eventu¬ 
ally  sell  above  the  option  prices.  This  hope  and  belief  is 
.justified  as  long  as  a  company  holds  volatile  assets  in  its 
portfolios.  But,  if  any  major  part  of  the  asset  should  be 
liquidated  or  if  a  company  should  gradually  affect  a 
shrinkage  in  total  assets  through  distribution  of  large 
capital  gain  dividends,  then  the  chances  for  the  warrants 
will  be  lessened  Proportionately.  A  case  in  point  is  United 
Corporation,  which  has  eliminated  its  preference  stock. 
This  reduction  in  senior  capital  materially  affects  the 
volatility  in  United’s  common,  thus  reducing  the  potenti¬ 
alities  of  the  warrants.  When  warrants  sell  at  prices  that 
are  high  either  on  the  basis  of  a  formula  or  historically, 
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the  reduced  leverage  means  smaller  potential  appreciation. 
The  senior  securities  in  the  capital  structure  remain  the 
same  and  will  be  at  work  adversely  on  the  down  side  de¬ 
spite  the  reduced  leverage.” 

(1293  R)  By  Mr.  Nowlin: 

Q.  Could  you  answer  in  general  whether  you  agree 
with  the  statement  made  by  Mr.  Weisenberger  or  in  what 
respect  you  disagree  with  his  statement? 

Mr.  Phillips: — Is  that  book  by  Weisenberger? 

Mr.  Nowlin: — Yes. 

Mr.  Phillips: — Himself  individually? 

Mr.  Nowlin: — Apparently.  It  has  his  name  on  it.  . 

Mr.  Phillips: — I  know  it  is  company,  but  is  it  his? 

The  Witness: — It  seems  to  me  it  is  a  very  reason¬ 
able  statement. 

•  *#•*•* 

Statement  of  Mr.  Smith,  Counsel  for  United. 

(1754  R)  Mr.  Smith: — The  next  change  between  the 
original  plan  and  the  Amendment  No.  2  deals  with  the 
treatment  of  the  option  warrants.  The  original  plan,  the 
original  application,  proposed  that  the  perpetual  option 
warrants  which  entitle  the  holder  thereof  to  secure  a 
share  of  the  common  stock  of  United  Corporation  upon 
the  payment  of  (1755  R)  $27.50 — and  that  right  in  per¬ 
petuity — be  exchanged  for  the  right  over  a  period  of  only 
five  years  to  purchase  a  share  of  the  conmion  stock  of 
the  United  Corporation  for  $7. 

The  proposal  is  a  proposal  to  cancel,  under  the  au¬ 
thority  of  the  Public  Utility  Holding  Company  Act  and 
procedure  established  thereunder — to  cancel  outright  the 
option  warrants.  I  should  say  in  that  regard  that  this 
amendment  to  the  original  plan  is  proposed  again  for  the 
purpose  of  hastening  a  final  disposition  of  this  proceed- 
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ing.  It  is  made  upon  the  understanding  that  the  Com¬ 
mission,  as  a  matter  of  policy,  is  opposed  to  the  issuance 
of  new  warrants  such  as  the  company  has  proposed. 

Under  those  circumstances,  if  that  be  the  policy  of 
the  Commission,  then  it  is  the  applicant's  position  that 
they  have  no  other  alternative  than  to  cancel  the  warrants 
unless  indeed  the  Commission  wishes  to  leave  the  warrants 
as  they  are,  which  again  we  understand  as  a  matter  of 
policy  the  Commission,  in  keeping  with  its  previous  deci¬ 
sion,  could  not  do. 

I  should  say,  however — I  am  authorized  to  state  this 
on  behalf  of  the  board  of  directors  of  the  United  Corpora¬ 
tion — that  if  that  be  not  the  policy  of  the  Commission, 
that  if  the  Commission  does  believe,  or  is  constrained  to 
believe  that  it  would  be  appropriate  either  (1756  R)  to 
continue  the  present  option  warrants  in  effect,  just  as 
they  now  are,  then  so  far  as  the  United  Corporation 
management  is  concerned,  that  is  satisfactory. 

Or  if  indeed  the  Commission  is  prepared  as  a  matter 
of  policy  to  accept  an  exchange  of  warrants  whereby  there 
would  be  a  revision  of  the  terms  of  the  warrants  to  make 
them  of  a  shorter  duration,  but  at  the  same  time  cutting 
down  the  price  at  which  the  stock  may  be  purchased  under 
the  warrants,  then  if  the  Commission  is  prepared  to  adopt 
that  solution  of  the  matter  we  are  prepared  to  revert  to 
our  original  proposal. 

The  only  point  involved  is  that  we  do  not  see  any 
way  in  which  we  may  litigate  effectively  any  other  dis¬ 
position  of  the  warrants  because  the  testimony  of  the 
witnesses  is,  and  continues  to  be — of  our  witnesses — that 
the  presently  outstanding  warrants  on  any  of  the  stand¬ 
ards  established  for  determining  value  under  the  Public 
Utility  Holding  Company  Act,  are  without  any  present 
dollar  value. 
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(1778  R)  Q.  Now,  passing  that  phase  of  the  appli¬ 
cation  for  a  moment  and  taking  up  the  proposed  can¬ 
cellation  of  the  option  warrants,  will  you  explain  briefly 
what  the  attitude  of  the  management  of  The  United 
Corporation  is  with  respect  to  the  treatment  of  the  option 
warrants  in  this  proceeding?  A.  The  management  of  The 
United  Corporation,  in  November,  proposed  what  it 
thought  was  a  reasonable  and  (1779  R)  fair  and  equitable 
plan  for  giving  certain  new  warrants  in  exchange  for 
the  old  warrants.  In  view  of  the  opposition  of  the  Com¬ 
mission  and  the  apparent  policy  of  the  Commission  not 
to  permit  the  issuance  of  new  warrants,  we  have  been 
forced  to  what  we  thought  was  the  only  other  alternative, 
which  is  the  elimination  of  the  warrants,  because  in  vie\^ 
of  their  terms  to  buy  common  stock  at  $27.50  a  share, 
and  the  fact  that  the  warrants  have  no  dollar  value,  in 
our  opinion,  in  the  reasonably  foreseeable  future,  we  could 
see  no  basis  for  granting  even  a  token  cash  payment. 
We  could  see  no  basis  of  handling  the  warrants  except 
through  a  proposal  such  as  we  made  last  November  or 
through  complete  elimination. 

***«*•• 


Testimony  of  Mr.  Hickey — Cross  Examination  by  Mr.  John 
Mulford,  Counsel  for  the  Committee. 

(1873  R)  By  Mr.  Mulford: 

Q.  Mr.  Hickey,  you  proposed  and  testified  that  the 
company  is  to  be  an  investment  company  in  the  future  as 
soon  as  you  are  out  from  under  the  Holding  Company  Act. 
Am  I  correct  in  assuming  that  as  an  investment  company 
you  will  be  able  to  find  uses  that  you  think  will  be 
profitable  for  your  stockholders  of  new  money  from  time 
to  time  if  you  have  the  money  available?  A.  Yes. 
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Q.  And  the  addition  of  $5,000,000  or  $10,000,000, 
(1S74  R)  or  perhaps  as  much  as  $50,000,000  or  $60,000,000, 
to  the  assets  of  the  company  in  cash  would  not  be  detri¬ 
mental  to  the  company?  You  would  still  find,  you  think, 
profitable  uses  for  that  cash?  A.  $5,000,000  or  $10,000,000. 
When  you  get  to  $60,000,000  I  would  think  that  would  be 
on  the  difficult  side  to  handle,  perhaps. 

Q.  All  at  once?  A.  All  at  once,  yes. 

*#####* 

(1878  R)  By  Mr.  Mulford: 

Q.  Mr.  Hickey,  would  you  explain  the  basis  on  which 
you  reached  the  $7  figure  as  the  fair  figure  at  which 
the  proposed  option  warrants  that  the  company  proposed 
last  fall  should  be  exercisable  at?  A.  Yes.  We  made 
an  estimate  in  June,  1949  in  connection  with  the  pro¬ 
ceeding  to  permit  distribution  of  a  tenth  of  a  share  of 
Niagara  Hudson  as  a  special  capital  dividend  on  United 
stock.  In  that  proceeding  we  estimated  that  if  United’s 
assets  held  at  that  time — that  is,  before  the  distribution — 
would  continue  to  be  held,  and  that  we  disposed  of  such 
assets  under  favorable  circumstances,  under  favorable 
market  values,  and  reinvested  the  money  that  we  might 
be  able  to  get  for  the  assets  we  disposed  of  and  reinvested 
successfully,  that  within  the  reasonably  (1879  R)  fore¬ 
seeable  future  we  might  make  the  common  stock  of  United 
worth  $10  a  share. 

Then,  in  October,  1949,  the  Commission,  in  approving 
our  application  to  distribute  this  tenth  of  a  share  in 
Niagara  Hudson  for  each  share  of  United,  directed  us 
to  file  a  comprehensive  final  plan  promptly  and  in  it  to 
provide  for  the  warrants  and  to  provide  for  them  on 
the  basis  as  if  the  company  had  not  made  the  distribution. 

So  we  then  figured  that  the  value  of  $10  per  share, 
to  which  we  said  under  very  favorable  circumstances  we 
might  be  able  to  make  the  stock  worth,  would  be  the 
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equivalent  of  $7  per  share  on  the  new  basis,  because 
approximately  30  per  cent  of  the  assets  had  been  taken 
out  of  the  company  through  that  special  capital  dividend. 

So  that  $7  per  share  represented  the  figure  that  we 
thought  this  company,  over  the  reasonably  foreseeable 
future,  under  favorable  circumstances,  and  successful 
operation  as  an  investment  company,  might  make  our 
stock  worth. 

Q.  You  thought  then,  and  still  think,  that  that  was  a 
fair  method  of  treating  the  warrant  holders?  A.  Yes. 

Q.  In  other  words,  that  they  should  be  treated  as 
if  that  distribution  had  not  in  fact  occurred?  A.  That  is 
the  way  the  Commission  directed  us  to  (1880  R)  do  it. 
While  I  think  it  could  be  argued  otherwise,  we  accepted 
what  the  Commission  directed  us  to  do. 

Q.  And  you  testified  that  in  your  opinion,  then,  that 
was  fair  both  to  the  warrant  holders  and  to  the  common 
stockholders?  A.  Yes. 

Q.  And  you  still  adhere  to  that  position?  A.  Yes. 

Q.  Would  not  another  method  of  accomplishing  the 
same  result  be  to  reduce  the  price  at  which  the  present 
options  are  exercisable  from  $27.50  to  $19.25,  in  other 
words,  reduce  that  price  by  30  per  cent?  A.  In  the 
same  proportion?  Yes.  I  believe  so. 

Q.  So  that  as  far  as  the  company  is  concerned,  it 
would  be  just  as  fair  to  provide  in  your  plan  that  the 
existing  options  remain  outstanding  but  exercisable  at 
the  reduced  price  of  $19.25  a  share,  as  it  was  to  provide 
that  they  should  be  exchanged  for  the  new  warrants 
exercisable  at  $7  a  share?  j 

*#•*•** 

(1S82  R)  A.  Mr.  Mulford,  I  said  before  that  you 
could  make  arguments  against  that  reduction  from  $10  to 
$7,  but  that  the  Commission  directed  us  to  do  it  and  we 
accepted  it  and  did  it.  What  I  am  referring  to  when  I 
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say  that  you  could  make  an  argument  against  it  is  that 
as  I  understand  it,  legally,  no  warrant  holder  could 
object  to  the  distribution  of  that  special  capital  dividend 
under  the  terms  of  that  warrant. 

So  a  common  stockholder  could  raise  that  objection. 
Regarded  in  the  whole  light  of  what  we  were  doing,  I  felt 
that  the  proposition  that  we  made  was  fair.  I  wouldn’t 
want  to  be  called  upon  to  pass  upon  just  that  one  phase 
of  a  (18S3  R)  different  proposition. 

By  Mr.  Mulford: 

Q.  You  stated  that  the  other  proposition  was  fair 
both  to  the  common  stockholders  and  the  warrants.  Isn’t 
it  true  that  mathematically  the  suggestion  of  reducing  the 
$27.50  warrant  to  a  $19.25  warrant  is  based  on  the  same 
mathematics  and  on  the  same  premise,  and  that  if  the  first 
proposition  is  fair,  then  the  second  proposition  must  also 
be  fair?  A.  Not  necessarily.  I  testified  that  the  proposi¬ 
tion  that  we  made  as  a  whole  was  fair.  I  don’t  want  to 
testify  that  some  particular  change  in  existing  warrants 
is  unfair  without  regarding  the  whole  final  result  of  that. 

Q.  You  testified  that  a  $10  price  was  the  maximum 
reasonable,  foreseeable  price  for  the  common,  disregard¬ 
ing  distribution.  Therefore  you  would  have  thought  that 
if  there  had  been  no  distribution  a  $10,  5-year  option 
would  have  been  fair.  Is  that  correct?  A.  I  didn’t  testify 
to  that  effect.  I  would  say  that  inference  could  be  drawn 
from  the  situation. 

(1884  R)  Q.  So  it  would  have  been  fair,  then,  if 
there  had  been  no  distribution,  to  issue  a  five-year  $10 
option  in  exchange  for  the  present  options  on  a  one  for 
five  basis?  A.  That  would  have  been  substantially  equiva¬ 
lent  to  the  other  proposal,  yes. 

Q.  Then  you  testified  that  after  the  distribution,  it 
was  fair  to  reduce  the  price  by  30  percent,  which  would 
bring  it  down  to  $7.  Is  that  correct? 
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Mr.  Smith: — Reduce  what  price? 

Mr.  Mulford: — The  price  at  which  the  new  options 
would  be  exercised. 

Mr.  Smith: — You  mean  the  five-year  options? 

Mr.  Mulford: — Yes.  A.  That  is  right. 

By  Mr.  Mulford: 

Q.  Would  this  not  be  equally  fair  to  reduce  the  ex¬ 
isting  options,  leaving  them  as  to  their  other  terms  Un¬ 
changed,  by  30  percent,  just  because  of  that  30  percent 
distribution?  A.  That  would  be  the  same  principle,  yes; 
but  I  haven’t  thought  of  that  proposal  and  I  don’t  want  to 
express  an  opinion  offhand  as  to  whether  just  that  pro¬ 
posal  alone  is  fair.  ! 

Q.  But  you  admit  it  is  based  on  the  same  premise 
that  vour  other  proposal  was  based  on?  (1885  R)  A.  I 
agree  that  it  is,  yes. 

Q.  And  you  don’t  see  that  it  is  unfair  at  the  present 
moment,  as  far  as  you  can  tell?  As  far  as  you  have  formed 
an  opinion?  A.  I  am  not  prepared  to  say  that  it  is  fair 
or  unfair. 

•  •••••• 


Testimony  of  Mr.  Wallace — Cross  Examination  by  Mr. 

Mulford. 

(1891  R)  Q.  You,  like  Mr.  Hickey,  testified  to  the 
fairness  of  the  $7  five-year  option,  Mr.  Wallace.  You  just 
heard  Mr.  Hickey  testify  as  to  the  basis  on  which  that  $7 
figure  was  reached.  A.  That  is  right. 

Q.  Would  you  state  whether  you  think  the  alternative 
which  I  suggested  to  Mr.  Hickey  of  simply  reducing  the 
option  price  of  the  existing  warrants  by  30  percent  would 
be  equally  fair?  A.  1  didn’t  consider  it  from  that  angle. 

Q.  Could  you  consider  it  now  and  let  us  have  your 
thoughts  as  to  whether  that  would  be  fair?  A.  Actually, 
I  do  not  see  why  it  would  be  necessary.  We  didn’t  figure 
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the  $7  price  on  that  basis  although  we  knew  Mr.  Hickey’s 
testimony.  I  knew  it.  In  our  studies  I  made  an  estimate — 
an  optimistic  estimate — of  the  earnings  of  the  United 
portfolio  as  it  existed  in  February,  an  optimistic  five- 
year  projection.  As  I  recall,  we  came  up  with  something 
like  29^  a  share. 

Mr.  Palmer: — I  can’t  hear  you. 

The  Witness: — We  came  up  with  29 £  a  share,  as 
I  recall,  allowing  for  the  fact  that  during  that  period 
some  of  the  assets  of  the  company  would  be  used  in  new 
enterprises.  We  (1892  R)  again  made  an  optimistic  as¬ 
sumption  of  3  cents  or  4  cents  additional.  We  could  see, 
under  favorable  market  conditions,  that  United  Corpora¬ 
tion  stock  could  reach  a  price  of  $7.  That  was  the  basis 
for  our  figures. 

By  Mr.  Mulford: 

Q.  But  if  there  had  been  no  such  distribution  it 
could  have  reached  perhaps  the  price  of  $10  instead  of 
$7?  A.  That  would  be  just  the  addition  of  the  Niagara 
Hudson  earnings — Niagara  Hudson  earnings  that  would 
have  accrued  from  the  stock  that  was  distributed. 

Q.  And  the  five-year  $7  option  was  fair,  you  testified 
before?  A.  I  think  so,  yes. 

Q.  And  the  reason  that  was  fair  was  because  there 
was  properly  a  30  percent  discount  from  the  $10  figure 
which  would  be  reached  had  there  been  no  such  distri¬ 
bution.  A.  That  is  right. 

Q.  Then  you  think  that  the  warrant  holders  should 
be  treated  as  though  there  had  been  no  such  distribution, 
and  that  it  is  fair  to  do  so?  A.  I  think  the  plan  as 
presented  was  fair,  an  offering  of  a  five-year  $7  option 
on  the  basis  of  the  assets  of  the  company  as  they  existed 
after  the  distribution.  Calculations  made  before  the  dis¬ 
tribution,  I  think,  would  have  resulted  in  a  conclusion 
that  a  higher  figure,  probably  $10,  would  (1893  R)  have 
been  fair. 


Mr.  Hickey ,  Cross. 


37a 

Q.  That  is  right.  And  the  only  reason  that  a  $7 
price  was  fair  is  that  there  had  been  that  distribution. 
A.  That  is  right.  It  reduced  the  earnings  potentially 
by  that  much. 

Q.  And  therefore  the  fact  that  there  has  been  such 
a  distribution  means  that  the  price  that  would  have  been 
fair  without  the  distribution  should  be  reduced  by  30 
percent.  Isn’t  that  right?  A.  It  worked  out  that  way,  yes. 

Q.  Therefore,  doesn’t  it  follow  that  it  would  be  fkir 
to  take  the  existing  options  and  reduce  their  price  by 
30  percent,  leaving  them  in  other  respects  untouched? 
A.  I  don’t  see  that  it  makes  a  great  deal  of  difference. 

Q.  AYhat  do  you  mean,  it  makes  no  difference?  A. 
I  agree  with  Mr.  Palmer  that  it  would  be  something  like 
Aladdin ’s  lamp.  I 

Q.  I  still  want  to  know  whether  you  think  it  is  fair? 
A.  Yes,  I  think  it  would  be  fair. 

Q.  Mr.  Hickey  testified  that  in  the  proposed  type 
of  business  which  the  company  is  to  go  into  as  an  in¬ 
vestment  company,  the  company  would  almost  always 
be  able  to  find  a  useful  purpose  to  which  it  could  |)ut 
the  cash  that  went  into  the  company.  Do  you  agree 
with  that?  A.  I  didn’t  get  the  question. 

(1894  R)  Q.  If  the  company  had  an  additional  $5, 
$10,  or  $25,000,000  to  use  for  its  proper  corporate  pur¬ 
poses  as  an  investment  company,  do  you  believe  that 
it  could  invest  that  money"  usefully,  under  normal  cir¬ 
cumstances?  A.  I  think  so,  yes. 

******* 

Testimony  of  Mr.  Hickey — Cross  Examination  by  Mr. 

Mulford. 

(3869  R)  .By  Mr.  Mulford: 

Q.  Mr.  Hickey,  will  you  state  whether  or  not  the 
bank  loan  of  The  United  Corporation  which  is  reflected 
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on  its  financial  statements  as  of  June  30,  1950,  has  been 
paid?  A.  It  was  retired  in  full  on  July  31. 

Q.  At  a  previous  hearing,  Mr.  Hickey,  counsel  for 
The  United  Corporation  stated  that  he  was  authorized 
by  the  board  of  directors  to  state  that  it  would  be  satis¬ 
factory  to  the  management  of  the  company  to  leave  the 
warrants  outstanding  in  their  present  form.  Am  I  correct 
in  assuming  from  that  statement  that  you  believe  such 
treatment  of  the  warrants  would  be  fair  to  the  common 
stockholders  of  the  company?  A.  Yes,  I  believe  it  would 
be. 

Q.  I  show  you  a  document  which  I  would  like  to 
have  marked  for  identification  as  Warrant  Holders’  Com¬ 
mittee  Exhibit  No.  3,  and  ask  if  that  is  your  signature, 
and  if  in  (3870  R)  fact  you  signed  that  letter?  A.  Yes, 
that  is  right. 

*#*##•* 


(3873  R)  (Warrant  Holders’  Committee  Exhibit  No. 
3  was  received  in  evidence.) 

**•#**# 


Statement  of  Mr.  Smith  and  testimony  of  Mr.  Hickey — 
Cross  Examination  by  Mr.  Archibald  Palmer,  Counsel 
for  individual  warrant  holders. 

(3935  R)  Mr.  Smith: — I  think  the  record  shows,  and 
I  think  it  can  be  completely — all  this  line  of  questioning 
can  be  ended.  I  will  stipulate  on  behalf  of  the  applicant 
in  this  case  that  the  amendment  with  respect  to  the 
treatment  (3936  R)  of  the  option  warrants  was  pro¬ 
posed  because  the  applicant’s  board  of  directors,  its 
officers  and  its  counsel,  concluded  as  a  result  of  the  cross 
examination  of  Mr.  Hickey  by  counsel  for  the  Commis- 
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i 

sion,  that  the  plan  with  respect  to  the  option  warrants 

i 

as  originally  filed  would  be  opposed  by  the  staff  of  the 
Commission,  and  that  the  applicant  wished  to  eliminate 
that  part  of  the  opposition  to  the  plan  because  it  was 
not  prepared  to  litigate  on  the  question  of  the  option 
'warrants. 

That  is  all  you  are  trying  to  get,  isn’t  it? 

Mr.  Palmer: — That  is  right. 

Mr.  Smith: — I  will  stipulate  that.  You  don’t  have  to 
ask  him.  I  have  stipulated. 

Mr.  Palmer: — I  want  to  ask  a  question. 

By  Mr.  Palmer: 

Q.  You  heard  Mr.  Smith  make  the  statement?  A.  Yes. 
Q.  Do  you  adopt  that  statement  as  being  the  fact? 
A.  Yes. 

Q.  And  if  it  wasn’t  for  that  idea  by  that  opposition, 
your  company  is  still  of  the  mind  to  carry  through  and 
desire  to  carry  through  the  plan  as  originally  proposed 
in  connection  with  the  exchange  of  warrants  as  offered 
in  the  original  plan?  A.  Yes. 

i 

#**#••• 


Testimony  of  Mr.  Wallace — Cross  Examination  by  Mr. 

Palmer. 

I 

(3948  R)  Q.  Mr.  Wallace,  in  connection  with  the  study 
that  you  made  prior  to  the  first  plan  on  behalf  of  this  com¬ 
pany,  were  you  acquainted  with  the  fact  in  connection 
with  that  study  that  of  the  original  3,994,757  warrants 
that  were  issued,  that  prior  to  that  particular  date  when 
you  came  on  the  scene,  262,698  of  these  warrants  were 
exercised  at  the  price  of  $27.50?  A.  Yes,  I  was. 
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Testimony  of  Charles  Tatham,  Jr. — Examination  by  Mr. 

Mulford. 

(3966  R)  Mr.  Mulford: — I  would  like  to  call  Mr. 
Charles  Tatham.  Whereupon, 

Charles  Tatham,  Jr.,  was  called  as  a  witness,  and 
after  having  been  first  duly  sworn,  was  examined  and 
testified  as  follows: 

Direct  Examination. 

Hearing  Examiner: — State  your  full  name,  please. 

The  Witness: — Charles  Tatham,  Jr. 

Hearing  Examiner: — Proceed,  Mr.  Mulford. 

By  Mr.  Mulford: 

Q.  Mr.  Tatham,  will  you  state  what  your  business 
experience  has  been  during  the  last  15  years?  A.  For 
the  past  15  years  I  have  been  associated  with  Institutional 
Utility  Service,  presently  of  74  Trinity  Place,  Hew  York 
City.  For  somewhat  more  than  ten  years  I  have  been 
vice  president  and  secretary  of  this  company. 

Our  company  compiles  and  publishes  a  highly  detailed 
statistical  service,  providing  operating  and  financial 
statistics  covering  all  of  the  leading  electric  and  gas 
utility  companies  in  this  country  and  Canada.  Our  ser¬ 
vice  is  used  by  banks,  insurance  companies,  and  other 
institutional  investors,  by  investment  counsel  firms,  under¬ 
writing  houses,  investment  trusts,  and  others  interested 
in  (3967  R)  the  serious  analysis  of  public  utility  securi¬ 
ties. 

Up  until  a  year  or  two  ago  the  service  was  used 
by  the  Utilities  Division  of  the  Securities  and  Exchange 
Commission.  To  a  limited  number  of  customers  we  also 
provide  a  consulting  service  which  essentially  deals  with 
the  valuation  of  public  utility  securities.  This  part  of 
our  work  is  and  has  been  under  my  direct  supervision. 
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I  have  written  and  published  articles  dealing  with 
security  analysis,  public  utility  economics,  in  such  publi¬ 
cations  as  the  Public  Utilities  Fortnightly,  Investment 
Dealer’s  Digest,  The  Analysts  Journal,  and  others. 

I  have  been  a  member  of  the  New  York  Society  of 
Security  Analysts  since  its  formation  in  1937  and  was 
formerly  president  and  chairman  of  the  standards  com¬ 
mittee  of  this  society. 

Q.  In  connection  with  this  proceeding  will  you  state 
what  studies  you  have  made  regarding  the  outstanding 
option  warrants  of  The  United  Corporation  and  their 
value?  A.  I  have  studied  the  history  of  the  company, 
the  market  price  and  volume  of  trading  of  the  common 
stock,  and  option  warrants  of  the  company  over  a  period 
of  years,  the  subject  of  option  warrants  generally,  the 
history  of  investment  companies  over  a  period  of  years, 
and  particularly  of  closed-end  management  investment 
companies  of  the  type  which  United  Corporation  proposes 
to  become. 

I  have  also  studied  the  history  of  similar  companies 
with  (3968  R)  option  warrants  to  purchase  common 
stock.  I  have  studied  decisions  of  the  Securities  and 
Exchange  Commission  with  respect  to  the  Commonwealth 
&  Southern  case,  the  Niagara  Hudson  power  case,  the 
Electric  Power  &  Light  case,  all  of  which  were  reor¬ 
ganizations  involving  perpetual  option  warrants  to  pur¬ 
chase  common  stock  and  also  the  decisions  of  the  courts 
and  briefs  of  various  parties  on  this  subject  filed  with 
the  courts. 

•  **#•*• 

i 

(3970  R)  Q.  Will  you  state  the  nature  of  the  common 
stock  option  warrants  such  as  the  outstanding  warrants 
of  The  United  Corporation?  A.  A  common  stock  option 
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warrant  may  be  generally  described  as  a  certificate  evi¬ 
dencing  the  contractual  right  of  the  owner  thereof  to 
purchase  common  stock  of  the  issuing  company  at  a  cer¬ 
tain  indicated  price,  and  either  for  a  certain  indicated 
period  of  time  or  in  perpetuity. 

The  United  Corporation  warrants  represent  a  con¬ 
tract  with  the  corporation  which  gives  the  owners  of  the 
warrants  the  right  to  buy  United  Corporation  common 
stock  at  $27.50  per  share,  at  any  time  in  perpetuity.  In 
other  words,  the  option  warrants  have  no  expiration  date. 

Option  warrants  do  not  confer  any  rights  other  than 
that  of  becoming  a  stockholder  at  a  predetermined  price. 
A  warrant  owner  is  not  a  stockholder  until  he  exercises 
his  purchase  privileges.  He  has  no  voting  rights  and  he 
is  not  entitled  to  any  participation  in  the  profits  of  the 
business. 

Q.  Wherein  then  lies  the  value  of  the  common  stock 
(3971  R)  option  warrants?  A.  The  value  of  common  stock 
option  warrants  exists  in  the  fact  that  they  confer  the 
right  to  purchase  common  stock  at  a  designated  price, 
even  though  the  market  price  of  the  stock  may  be  much 
higher.  In  other  words,  they  give  the  owners  the  right 
to  become  stockholders  and  thereby  participate  in  the 
prosperity  of  the  enterprise  at  a  price  which  may  be 
materially  lower  than  would  be  the  cost  of  purchasing 
stock  in  the  open  market. 

It  is  this  possibility  of  obtaining  a  stockholder  posi¬ 
tion  at  what  may  be  a  substantial  discount  from  the  mar¬ 
ket  valuation,  that  creates  the  principal  value  of  option 
warrants.  To  this  extent  the  value  of  existing  warrants 
represents  a  subtraction  or  taking  away  of  a  certain 
measure  of  value  from  the  outstanding  common  stock. 

If  it  were  not  for  the  warrants,  the  common  stock¬ 
holders  would  retain  possession  of  the  entire  increase  in 
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the  value  of  the  enterprise.  Where  warrants  are  outstand¬ 
ing,  however,  and  are  exercised  at  a  price  lower  than  the 
market,  the  existing  common  stockholders  find  their  invest¬ 
ment  diluted  to  the  extent  that  new  stock  is  issued  at  the 
lower  price.  j 

As  is  stated  in  Graham  and  Dodd,  security  analysis, 
second  edition,  1940,  page  640,  they  are,  in  essence,  I  quote 
“a  long  term  call  on  the  future  of  the  business.”  (3972 
R)  Four  pages  later,  Messrs.  Graham  and  Dodd  point  out 
that  “Option  warrants  are  essentially  a  device  to  give  a 
separate  embodiment  to  the  element  of  future  prospects.” 

The  value  of  an  option  warrant  is  dependent  upon  a 
number  of  factors,  including  the  life  term  of  the  warrant, 
the  contract  price,  the  price  at  which  the  common  stock 
is  selling  in  the  market,  and  the  possibility  or  likelihood 
of  a  future  substantial  increase  in  the  market  value  of 
the  common.  j 

In  the  case  of  a  warrant  with  a  limited  life  it  is  quite 
possible  that  the  market  value  of  the  common  would 
never  advance  to  a  point  where  it  would  be  worth  while 
to  exercise  the  option  to  purchase  it.  For  this  reason  a 
perpetual  warrant  has  in  regard  to  this  factor  a  sub¬ 
stantially  larger  element  of  value  than  a  limited  life 
warrant. 

Casually  considered,  a  warrant  which  confers  the  right 
to  buy  stock  at  or  close  to  the  going  market  price,  would 
be  viewed  as  worth  more  than  a  warrant  which  carries  an 
option  to  buy  at  a  price  much  higher  than  the  going 
market. 

A  more  thorough  analysis,  however,  might  show  this 
apparently  plausible  statement  to  be  untrue.  In  the  first 
instance,  the  company’s  assets  might  be  of  a  nature  where 
no  appreciation  in  their  value  could  be  reasonably  looked 
forward  to.  An  example  might  be  an  investment  company 
whose  funds  were  limited  by  charter  to  government  bonds. 
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An  option  (3973  R)  to  buy  stock  in  this  company  at  any 
premium,  however  small  above  the  market  or  even  at  the 
market,  would  be  of  little  or  no  value  since  under  almost 
any  circumstances  the  market  for  the  stock  would  reflect 
the  full  value  potential  of  the  assets. 

On  the  other  hand,  a  second  company  might  be  en¬ 
gaged  in  a  business  where  various  substantial  profits  could 
be  looked  forward  to  as  a  reasonably  expected  possibility. 
In  this  event  perpetual  option  warrants  to  buy  its  stock, 
even  at  a  price  well  above  the  existing  market,  would 
obviously  have  substantial  value. 

Option  warrants  essentially  carve  a  portion  of  the 
normal  equity  of  the  common  stockholder  out  of  his  com¬ 
mon  stock  and  give  it  to  the  holders  of  the  warrants. 

******* 

(3974  R)  Q.  What  is  the  normal  value  of  option 
warrants  ? 

******* 

(3974  R)  A.  Essentially  the  value  of  an  option  war¬ 
rant  comprises  at  least  two  elements.  First,  the  value  in¬ 
herent  in  long-term  call  on  the  common  stock,  and 
secondly,  the  value  resulting  from  the  opportunity  given 
by  the  warrant  to  benefit  (3975  R)  from  a  market  price 
increase  in  the  common,  with  a  smaller  capital  investment 
than  if  the  common  itself  were  purchased. 

In  a  rising  market  or  at  any  time  when  the  price 
of  the  common  advances  the  price  of  the  warrants, 
especially  if  starting  from  a  low  figure,  usually  experiences 
a  much  greater  percentage  rise. 

******* 

(39S0  R)  The  first  element  of  value,  that  of  a  long¬ 
term  call  on  the  common,  is  essentially  a  speculative 
value  in  the  true  sense  of  the  word.  That  is,  a  value 
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based  upon  “anticipated  but  conjectural,”  which  jis 
Webster’s  definition,  increase  in  the  value  of  the  common. 

I  do  not  use  the  word  “speculative”  in  a  derogatory 
sense.  Values  of  this  character  form  an  inherent  aspect 
of  a  large  segment  of  economic  enterprise. 

The  fact  that  they  are  often  difficult  to  measure 
does  not  detract  from  their  existence  nor  justify  their 
repudiation. 

A  third  element  of  value  comes  into  being  once  the 
price  of  the  stock  surpasses  the  purchase  price  of  the 
option  warrants.  The  warrants  then  have  what  I  would 
call  exercise  (3981  R)  value.  This  of  course  can  be 
measured  precisely,  and  is  the  difference  between  the 
option  price  and  the  higher  market  price  of  the  stock. 

I  do  not  see,  however,  how  the  first  two  elements 
of  value  can  be  measured  with  precision.  Probably  the 
best  guide  thereto  is  the  price  history  of  the  warrant 
expressed  as  a  percentage  of  the  market  price  of  the 
stock. 

In  this  connection  I  note  that  Mr.  Wallace  has 
testified  in  this  proceeding  on  January  25,  1950,  as 
follows,  and  I  quote: 

“We  included  in  market  values,  our  study  of 
the  problem,  and  it  may  well  be  that  the  relationships 
of  such  values  would  be  an  important  element  in 
determining  the  value  of  the  warrants  if  the  stock 
into  which  they  were  exchangeable  were  above  or 
might  reasonably  be  expected  to  reach,  the  exercise 
price.” 

##*##** 

(3982  R)  I  would  like  also  to  quote  briefly  from  an 
article  which  was  published  in  the  Analysts  Journal, 
Third  Quarter,  1947. 
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(3984  R)  This  article  is  entitled  “Speculative  Oppor¬ 
tunities  in  Stock  Purchase  Warrants,”  by  Paul  Hallingby, 
Jr.  Editorial  Comment  states  that  Mr.  Hallingby  is 
considered  an  outstanding  authority  on  warrants.  He 
wrote : 

“The  speculative  value  of  a  warrant,  often  re¬ 
ferred  to  as  the  privilege,  represents  the  market’s 
appraisal  of  the  right  to  buy  a  share  of  the  stock  at 
the  option  price  at  some  future  date,  and  for  pur¬ 
poses  of  comparison,  may  be  expressed  as  a  per¬ 
centage  of  the  market  price  of  the  stock. 

“As  long  as  there  is  a  chance,  however  remote, 
that  the  market  price  of  the  stock  under  option  will 
exceed  the  option  price  within  the  time  limit,  if  any, 
of  the  warrant,  the  warrant  will  have  a  speculative 
value. 

“In  determining  the  degree  to  which  each  war¬ 
rant  may  be  expected  to  surpass  its  stock  in  market 
performance,  this  study  has  lead  to  tw’o  main  con¬ 
clusions  : 

“First,  the  lower  the  price  of  a  long-term  war¬ 
rant  in  its  relation  to  that  of  its  common,  the 
(3985  R)  greater  the  degree  by  which  price  move¬ 
ments  of  the  warrant  tend  to  surpass  those  of  the 
common. 

“Second,  the  longer  the  duration  of  a  warrant, 
the  greater  its  speculative  value  in  terms  of  the  price 
of  its  stock.” 

•  •••••• 

(3985  R)  Q.  Do  you  agree  with  the  remarks  you 
just  quoted  from  Mr.  Hallingby ’s  article?  A.  I  certainly 
do. 

Q.  You  commented  earlier  on  the  speculative  element 
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of  values  in  option  warrants.  In  your  opinion,  can  option 
warrants  be  considered  securities  entitled  to  an  invest¬ 
ment  (3986  R)  rating?  A.  Under  certain  circumstances, 
I  believe  that  they  can.  In  the  proper  meaning  of  the 
words,  it  is  difficult  to  differentiate  between  intelligent 
speculation  and  intelligent  investment.  An  informed  and 
able  investor  expects  to  obtain  a  reasonable  return  upon 
his  capital,  commensurate  with  the  risk  assumed.  He 
also  expects  to  maintain  the  purchasing  power  of  his 
capital  in  terms  of  real  income,  which  means  dollar  ap¬ 
preciation  in  periods  when  the  exchange  value  of  the 
dollar  declines. 

The  same  thing  is  true  of  the  informed  and  able 
speculator,  except  in  the  matter  of  degree.  The  sophis¬ 
ticated  speculator  generally  is  willing  to  accept  greater 
risks  in  return  for  the  possibility  of  greater  profit. 

There  are,  of  course,  both  uninformed  and  careless 
speculators  as  well  as  investors.  But  I  do  not  believe 
that  over  any  long  period  of  time  these  latter  regulate 
the  price  level  of  securities  or  anything  else. 

In  this  connection,  I  would  like  to  quote  from 
Benjamin  Graham’s  book,  “The  Intelligent  Investor,” 
published  in  1949.  Mr.  Graham  is  generally  considered 
an  authority  in  matters  of  investment  and  security, 
analysis.  He  has,  I  believe,  testified  on  numerous  occa¬ 
sions  before  this  Commission. 

On  pages  260-262  of  this  book  he  says,  and  I  quote : 

(3987  R)  “It  is  our  argument  that  a  sufficiently 
low  price  can  turn  a  security  of  mediocre  quality 
into  a  sound  investment  opportunity,  provided  that 
the  buyer  is  informed  and  experienced  and  that  he 
practices  adequate  diversification.  To  carry  this  dis¬ 
cussion  to  its  logical  extreme,  we  might  suggest  that 
a  defensible  investment  operation  could  be  set  up  by 
buying  such  intangible  values  as  are  represented  by 
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a  group  of  common  stock  option  warrants  selling  at 
historically  low  prices. 

“The  entire  value  of  these  warrants  rests  on 
the  possibility  that  the  related  stocks  may  someday 
advance  above  the  option  price.  Yet,  since  all  in¬ 
vestment  rests  on  reasonable  future  expectations, 
it  is  proper  to  view  these  warrants  in  terms  of  the 
mathematical  chances  that  some  future  bull  market 
may  create  a  large  increase  in  their  indicated  value 
and  in  their  price. 

“Such  a  study  might  well  yield  the  conclusion 
that  there  is  much  more  to  be  gained  in  such  an 
operation  than  to  be  lost,  and  that  the  chances  of 
ultimate  profit  are  much  better  than  those  of  ultimate 
loss.  If  that  is  so,  there  is  a  safety  margin  present 
even  in  this  unprepossessing  security  form. 

“A  sufficiently  enterprising  investor  could 
(3988  R)  then  include  an  option  warrant  operation 
in  his  miscellany  of  unconventional  investments.” 

###*### 

(3988  R)  Q.  In  considering  the  speculative  or  in¬ 
vestment  value  of  option  warrants,  what  weight  did  you 
give  to  the  factor  of  leverage?  A.  Essentially  leverage 
is  a  mathematical  factor  which  tends  to  magnify  any 
change  in  the  total  value  of  assets  in  terms  of  the 
residual  value  applicable  to  the  common  stock  and  con¬ 
sequently  to  option  warrants.  Generally  it  results  in  the 
introduction  of  senior  securities  with  fixed  claims  as 
to  assets  and  income  into  the  capital  structure.  For 
example,  a  company  is  said  to  be  a  high-leverage  com¬ 
pany  (39S9  R)  if  it  has  outstanding  a  substantial  amount 
of  securities  such  as  debt  and/or  preferred  stock,  senior 
to  its  common  stock.  If  such  a  company  with  total  assets 
and  total  capitalization  of  $50,000,000  had  half  of  the 
latter  represented  by  debt  and  preferred  stock,  an  increase 
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of  50  percent  in  the  value  of  its  assets  would  mean  an 
increase  of  100  percent  in  the  value  of  the  common  stock 
equity. 

In  a  rising  market,  or  in  the  event  of  an  anticipated 
increase  over  a  period  of  time  in  the  value  of  a  company’s 
assets,  leverage  introduces  an  element  of  advantage  to 
the  common  stockholders,  and  adds  to  the  speculative 
value  of  any  outstanding  option  warrants. 

Obviously,  leverage  works  in  reverse  in  the  event 
of  a  decline  in  the  value  of  a  company’s  assets.  How¬ 
ever,  when  an  investment  company’s  common  stock  or 
option  warrants  to  purchase  common  stock  are  bought 
on  the  basis  of  sound  analysis,  and  at  reasonable  prices 
in  terms  of  the  reasonable  foreseeable  value,  reasonable 
foreseeable  outlook,  leverage  holds  an  element  of  value. 

(3990  R)  Q.  Are  option  warrants  to  purchase  com¬ 
mon  stock  a  type  of  securities  that  have  been  frequently 
issued  by  closed-end  investment  companies.  A.  They  have 
been  issued  and  are  presently  outstanding  in  cases  of 
quite  a  number  of  closed-end  investment  companies. 

Q.  I  show  you  a  document  entitled  *  ‘List  of  Warrants 
of  All  Investment  Companies,  Reviewed  in  Weisenberger 
Investment  Company’s  1950  Edition.” 

Mr.  Mulford: — I  would  like  to  have  this  document 
marked  for  identification  as  Warrant  Holder  Committee’s 
Exhibit  No.  4. 

Hearing  Examiner  : — It  may  be  so  marked. 

(Warrant  Holder  Committee’s  Exhibit  No.  4  was 
marked  for  identification.) 

By  Mr.  Mulford: 

Q.  Was  this  prepared  under  your  supervision  and  is 
it  correct? 
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(3990  R)  A.  It  was  so  prepared  and  it  is  correct. 

(3991  R)  By  Mr.  Mulford: 

Q.  Will  you  state  briefly  the  significance  of  this  docu¬ 
ment?  A.  This  document  lists  the  ten  option  warrants 
outstanding  on  December  31,  1949,  issued  by  investment 
companies,  reviewed  in  Weisenberger’s  1950  index  of  the 
book  entitled  “Investment  Companies.” 

Q.  Does  this  book  cover  substantially  all  the  invest¬ 
ment  companies  in  the  United  States?  A.  It  does. 

•  •••*#* 

(3993  R)  Q.  Mr.  Tatham,  there  is  nothing,  then,  un¬ 
usual,  in  your  opinion,  in  a  closed-end  investment  com¬ 
pany  which  has  outstanding  perpetual  warrants  to  pur¬ 
chase  common  stock?  A.  That  is  correct. 

Q.  You  have  read  or  heard  the  testimony  of  Mr. 
Hickey  to  the  effect  that  The  United  Corporation  proposes 
to  become  a  closed-end  management  investment  company 
and  to  invest  its  funds  primarily  in  special  situations,  such 
as  new  enterprises,  companies  in  reorganization,  com¬ 
panies  which  can  effectively  be  merged  and  the  like. 

In  your  opinion,  is  it  possible  that  the  value  of  the 
assets  of  such  a  management  investment  company  under 
efficient  management  may  increase  substantially  over  a 
period  of  years?  A.  I  consider  it  not  only  possible  but 
probable. 

Hearing  Examiner  : — Do  you  offer  this  in  evidence  ? 

Mr.  Mulford: — Yes,  sir,  I  would  like  to  offer  War¬ 
rant  Holders’  Exhibit  4  in  evidence. 

Hearing  Examiner: — Is  there  objection? 

(No  response.) 

Hearing  Examiner: — It  is  received. 

(Warrant  Holders’  Exhibit  No.  4  was  received  in 
evidence.) 

(3994  R)  Mr.  Phillips: — Did  you  take  this  out  of 
Weisenberger’s  Manual? 
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The  Witness: — That  is  correct. 

By  Mr.  Mulford: 

Q.  I  show  you  a  document  entitled,  “Net  Asset  Value 
per  Share  of  Common  Stock  at  Year  End,  of  Selected 
Closed-End  Investment  Companies.” 

Mr.  Mulford: — I  would  like  to  have  that  marked  for 
identification  as  Warrant  Holders  ’  Committee  Exhibit  5. 

Hearing  Examiner: — It  may  be  so  marked. 

(Warrant  Holders’  Exhibit  No.  5  was  marked  for 
identification.) 

By  Mr.  Mulford: 

Q.  Was  this  document  prepared  under  your  super¬ 
vision  and  is  it  correct?  A.  It  was  so  prepared  and  it  is 
correct. 

Q.  Will  you  state  its  significance?  A.  This  exhibit 
shows  the  net  asset  value  at  market  per  share  of  comjnon 
stock  for  a  group  of  10  closed-end  investment  companies 
at  the  end  of  each  year  from  1937  through  1949.  It  also 
shows  the  percent  appreciation  over  this  12-vear  period 
in  the  net  asset  value  per  share  for  each  company. 

It  also  shows  the  percent  appreciation  from  the 
period  low  to  the  subsequent  high  in  the  net  asset  value 
per  share  of  each  company. 

(3995  R)  By  net  assets  is  meant  securities  at  the 
year-end  market  value,  plus  cash  and  other  current  as¬ 
sets,  less  current  liabilities. 

Q.  On  what  basis  did  you  select  these  companies  ? 

•  ***•*•! 

(3996  R)  A.  They  were  selected  from  a  group  of  32 
closed-end  investment  companies,  statistics  for  "which  are 
given  in  Weisenberger’s  Manual  on  investment  companies, 
as  those  companies  which  showed  a  substantial  gain  in  net 
asset  value  over  the  period. 

In  general,  they  might  be  called  management  invest¬ 
ment  companies  with  moderate  to  broad  diversification  as 
to  common  stockholdings. 
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Atlas  Corporation,  and  Niagara  Share  Corporation, 
are  listed  as  having  particular  interest  in  special  situa¬ 
tions.  In  size  they  range  from  American-European  Secur¬ 
ities  Company,  with  a  net  asset  value  at  the  market  at  the 
end  of  1949  of  $9,610,074,  to  Tricontinental  (3997  R)  Cor¬ 
poration,  which  had  a  1949  year-end  net  asset  value  at 
the  market  of  $73,909,672. 

In  type  of  capital  structure  they  range  from  a  no¬ 
leverage  structure  to  a  high-leverage  structure. 

Q.  What  is  the  general  investment  policy  of  the  com¬ 
panies  selected?  A.  They  are  all  closed-end  management 
investment  companies. 

Adams  Express,  American  International  Corporation, 
and  General  American  Investment  Company  have  had  a 
policy  over  the  years  of  investing  in  diversified  common 
stocks. 

American-European  Securities  Company  is  a  manage¬ 
ment  investment  company,  marked  until  1948  by  a  rela¬ 
tively  full  invested  position  with  large  holdings  of  bonds 
and  preferred  stocks. 

More  recently  its  2-million  dollar  bank  loan  has  been 
decreased,  and  its  net  cash  position,  including  short-term 
governments,  has  been  increased.  In  1949,  however,  a 
large  portion  of  this  cash  and  government  bonds  were 
invested  in  electric  utility,  natural  gas,  and  oil  stocks. 

Atlas  Corporation  is  a  nondiversified  investment  com¬ 
pany  with  a  general  policy  of  investing  in  what  it  con¬ 
siders  under-priced  special  situations. 

Blue  Ridge  Corporation  has  a  moderately  diversified 
(3998  R)  portfolio  of  stocks  and  bonds.  Niagara  Share 
Corporation,  like  Atlas,  invests  primarily  in  special  situa¬ 
tions. 

Pacific  Investors,  Inc.,  is  a  widely  diversified  leverage 
fund  formed  in  1943  by  merger  of  two  other  companies. 

The  portfolio  of  Tricontinental  Corporation  shows  a 
broad  diversification,  largely  in  common  stocks. 
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U.  S.  &  Foreign  Securities  Corporation  concentrates 
its  assets  in  common  stocks  as  long-term  investments.  De¬ 
spite  its  name  it  has  at  present  no  foreign  investments 
except  a  few  Canadian  shares. 

Q.  What  was  the  reason  for  selecting  the  period  1937 
to  1949?  A.  This  was  the  full  period  for  which  these  data 
were  shown  in  the  1950  edition  of  Weisenberger’s  Manual 
on  Investment  Companies. 

It  seemed,  moreover,  an  entirely  reasonable  period  to 
use  since  prices  at  the  end  of  1937  which  serve  as  the  base 
period,  represented  neither  a  depression  low  nor  a  bull 
market  high,  but  possibly  a  figure  of  reasonable  normalcy. 

1937  is  the  center  year  in  the  period  1935-39,  used  as 
100  percent  in  the  Federal  Reserve  Board’s  Index  of  In¬ 
dustrial  Production. 

At  the  end  of  1937  the  Dow- Jones  Industrial  Common 
(3999  R)  Stock  Average  stood  at  approximately  126,  as 
compared  with  a  4-year  bull  market  high  early  in  the  year 
of  196,  and  a  subsequent  1942  low  of  93. 

Q.  In  your  opinion,  what  does  this  exhibit  tend  to 
show?  A.  It  shows  that  the  total  capital  employed  by 
these  10  companies,  expressed  in  terms  of  net  asset  value 
per  share,  increased  very  substantially  over  the  period. 
In  some  cases  by  several  hundred  percent. 

For  example,  if  $100  had  been  invested  in  each  of 
these  10  companies  at  the  1937  year-end  net  asset  value, 
that  total  of  $1,000  would  have  increased  to  $5,608  by  the 
end  of  1949,  an  increase  of  approximately  461  percent. 
A  comparable  appreciation  in  United’s  common  stock  from 
its  1949  year-end  net  asset  value  of  approximately  $5.80 
(prior  to  the  distribution  of  the  Niagara  Hudson  stock) 
would  mean  a  net  asset  value  of  about  $32.50.  Adjusted 
for  the  distribution  of  the  special  capital  dividend  in  1949, 
United’s  year-end  net  asset  value  was  $4.21  a  share,  and 
a  461  percent  appreciation  would  increase  this  to  about 
$23.60. 
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Q.  In  your  opinion,  can  these  10  companies  be  rea¬ 
sonably  compared  with  The  United  Corporation  under  the 
(4000  R)  policy  which  it  has  been  testified  to  it  intends  to 
adopt?  A.  No  two  companies  are  exactly  comparable.  We 
only  know  in  terms  of  expressed  intention  what  United 
Corporation’s  future  policies  will  be. 

But  the  very  fact  that  these  companies  achieved  the 
results  set  forth  leads  me  to  believe  that  United,  with 
the  ability  which  I  believe  it  possesses,  should  be  able  to 
achieve,  on  average,  at  least  comparable  results. 

Actually,  it  might  well  do  substantially  better  under 
conditions  referred  to  in  their  testimony  bv  Mr.  Hickey 
and  Mr.  Wallace. 

Q.  In  your  opinion,  then,  there  is  a  reasonable  pos¬ 
sibility  that  over  a  period  of,  say,  12  years,  United  might 
be  able  to  increase  the  value  of  its  common  stock  to  a 
point  where  the  present  warrants  would  have  exercisable 
value?  A.  On  the  basis  of  United’s  status,  prior  to  the 
Niagara  distribution,  I  believe  that  this  would  have  been 
an  entirely  reasonable  possibility.  In  its  present  status  I 
consider  it  a  very  reasonable  possibility  that  the  value  of 
United’s  common  stock  could  increase  to  within  close  shoot¬ 
ing  distance  of  the  exercise  price,  say  24  or  25. 

Q.  What  do  you  mean  by  a  reasonable  possibility,  Mr. 
Tatham?  (4001  R)  A.  By  this  I  mean  that  comparable  re¬ 
sults  have  been  achieved  by  others  over  similar  periods 
of  time,  periods  which  included  practically  all  of  the  vicis¬ 
situdes  and  problems  that  it  would  appear  reasonable  to 
anticipate:  bull  and  bear  markets,  a  time  of  preparation 
for  war,  participation  in  war,  postwar  reconversion  prob¬ 
lems,  price  controls,  price  inflation — in  fact  all  of  the  prob¬ 
lems  and  headaches  which  perhaps  would  become  to  be 
considered  normal  in  the  future. 

If  others  have  done  it,  I  consider  it  reasonably  pos¬ 
sible  that  United  will  be  able  to  do  it.  I  should  also  men- 
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tion  United’s  large  potential  tax  losses  which  have  been 
testified  to,  and  which  will  permit  the  company  to  make 
capital  gains  which  will  not  be  subject  to  capital  gains  tax. 

Mr.  Mulford: — I  offer  Warrant  Holders’  Committee 
Exhibit  5  in  evidence. 

•  •••••• 

(4004  R)  (Warrant  Holders’  Exhibit  No.  5  was 
received  in  evidence.) 

******* 

(4005  R)  Q.  I  show  you  a  document  entitled,  “Closed- 
End  Investment  Companies,  Assets  and  Capital  Struc¬ 
ture.  ’  ’ 

Mr.  Mulford: — I  ask  to  have  this  marked  for  identi¬ 
fication  as  Exhibit  No.  6. 

Hearing  Examiner: — It  may  be  so  marked. 

(Warrant  Holders’  Exhibit  No.  6  was  marked  for 
identification.) 

By  Mr.  Mulford: 

Q.  Was  this  document  prepared  under  your  super¬ 
vision  and  is  it  correct?  A.  It  was  so  prepared  and  it 
is  correct.  I 

Q.  Will  you  state  the  significance  of  this  document? 
A.  This  exhibit  presents  data  on  assets  and  capital 
structure  for  the  same  10  closed-end  investment  com¬ 
panies  that  are  shown  in  Exhibit  5.  It  shows  for  each 
company  the  total  net  assets  at  market  value  at  December 
31,  1941,  and  December  31,  1949,  and  the  aggregate 
amount  of  senior  obligations  and  the  number  of  common 
shares  outstanding  at  these  dates. 

(4006  R)  It  also  gives  the  same  information  for 
United  Corporation. 

Q.  What  is  the  purpose  of  this  exhibit?  A.  The 
purpose  of  this  exhibit  is  to  present  significant  informa¬ 
tion  having  a  bearing  on  the  increase  in  net  assets  per 
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share  that  is  set  forth  in  Exhibit  5.  For  example,  an 
increase  in  net  asset  value  per  share  standing  alone 
might  be  devoid  of  significance,  or  even  misleading. 

An  instance  of  the  latter  would  exist  in  the  case  of 
a  company  whose  net  assets  showed  no  change  over  a 
period,  but  which  reclassified  its  stock  by  issuing  one 
share  for  every  two  outstanding.  The  result  would  be 
a  doubling  in  net  assets  per  share,  but  this  would 
obviously  not  result  from  any  actual  increase  in  assets. 

As  this  exhibit  shows,  there  was  no  significant 
change  in  the  outstanding  shares  of  stock  of  these  com¬ 
panies. 

Another  type  of  situation  which  might  be  misleading 
would  result  when  the  increase  in  net  assets  per  share 
was  brought  about  by  a  tremendous  increase  in  leverage. 
For  example,  a  company  might  start  operations  with 
common  stock  capital  of  one  million  dollars.  During  a 
subsequent  period  of  five  years  it  might  borrow  an 
additional  one  million  dollars,  and  at  the  end  of  the 
(4007  R)  period  own  assets  with  a  market  value  of 
three  million  dollars. 

The  increase  in  the  net  asset  value  for  the  common 
stock  would  have  been  100  percent.  But  the  increase 
in  total  assets  would  have  been  from  two  million  dollars 
to  three  million  dollars,  or  only  50  percent. 

As  this  exhibit  shows,  this  was  not  the  case  in 
respect  to  these  companies.  Actually,  with  but  one  excep¬ 
tion — Tricontinental — they  reduced  their  amount  of  senior 
obligations  and  reduced  the  leverage. 

Q.  I  note  that  you  have  used  December  31,  1941, 
as  the  base  period  in  this  exhibit  while  you  used  the 
end  of  1937  as  the  base  period  in  Exhibit  5. 

Why  did  you  do  this?  A.  In  the  case  of  this  exhibit 
I  could  not  readily  obtain  the  data  for  any  earlier  period. 
My  source  of  information  was  IVeisenberger’s  Manual 
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of  Investment  Companies  which  was  not  published  prior 
to  1940.  The  earliest  edition  I  could  obtain  was  that 
which  gave  the  1941  figures. 

If  I  had  used  December  31,  1941,  as  the  base  period 
for  showing  the  increase  in  net  asset  value  per  share, 
the  results  would  not  have  been  significantly  different  as 
can  be  seen  by  inspection  of  Exhibit  5. 

Mr.  Mulford: — I  offer  Warrant  Holders’  Committee 
(4008  R)  Exhibit  6  in  evidence. 

Hearing  Examiner: — Is  there  objection? 

Mr.  Phillips: — I  object,  subject  to  cross. 

Hearing  Examiner: — It  is  received. 

(Warrant  Holders’  Exhibit  No.  6  was  received  in 
evidence.) 

By  Mr.  Mulford: 

Q.  I  show  you  a  document  entitled,  “Partial  list 
of  Stocks  Showing  Substantial  Market  Price  Appreciation 
from  the  1937-47  low  to  the  1949  high.” 

Mr.  Mulford  : — I  would  like  to  have  this  marked 
for  identification  as  Warrant  Holders’  Committee  Exhibit 
No.  7. 

Hearing  Examiner: — It  may  be  so  marked. 

(Warrant  Holders’  Exhibit  No.  7  was  marked  for 
identification.) 

By  Mr.  Mulford: 

Q.  Was  it  prepared  under  your  supervision  and  is 
it  correct?  A.  It  was  so  prepared  and  it  is  correct.  1 

Q.  Will  you  state  the  significance  of  this  document? 
A.  This  document  shows  a  few  companies  of  miscellaneous 
types  where  the  1949  high  market  price  was  several 
times  the  low  market  price  of  the  stock  during  the  period 
1937-47.  The  companies  were  selected  from  (4009  R)  the 
Annual  Fitch  Stock  Record  of  January  1,  1950. 

There  are  about  30  of  them.  They  were  taken  from 
the  companies  whose  names  begin  with  A.  As  the  exhibit 
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shows,  the  increase  in  market  price  of  the  common  stocks 
from  the  1937-47  low  to  the  1949  high  varied  from  300 
percent  to  7,000  percent. 

•  •••••• 

(4010  R)  This  list — and  it  could  be  duplicated  many 
times  over  for  many  concerns  whose  names  begin  with 
other  letters  of  the  alphabet — shows  the  very  substantial 
price  appreciation  that  took  place  in  the  common  stocks 
of  many  companies  available  for  investment  during  a 
period  of  general  market  advance.  Many  of  them  in¬ 
creased  over  this  period  many  hundreds  of  times. 

There  is  reason  to  believe  that  United  Corporation, 
with  its  announced  policy  of  investment,  may  invest  its 
money  in  stocks  which  will  have  a  comparable  increase 
in  value  over  a  comparable  period  of  years. 

Mr.  Mulford: — I  offer  Warrant  Holders’  Committee 
Exhibit  7  in  evidence. 

Hearing  Examiner: — Is  there  objection? 

(No  response.) 

Hearing  Examiner: — It  is  received. 

(Warrant  Holders’  Exhibit  No.  7  was  received  in 
evidence. ) 

By  Mr.  Mulford: 

Q.  I  hand  you  a  document  entitled,  “Price  Range  of 
Common  Stock  of  Leading  Closed-End  Management  In¬ 
vestment  Companies,  1938-46  and  1949.” 

Mr.  Mulford: — I  ask  to  have  this  marked  for  identi¬ 
fication  as  Warrant  Holders’  Committee  Exhibit  No.  8. 

Hearing  Examiner: — It  may  be  so  marked. 

(4011  R)  (Warrant  Holders’  Exhibit  No.  8  was 
marked  for  identification.) 

By  Mr.  Mulford: 

Q.  Was  this  document  prepared  under  your  super¬ 
vision  and  is  it  correct?  A.  It  was,  and  it  is. 

Q.  Will  you  state  the  significance  of  this  document? 
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A.  This  exhibit  shows  the  name,  leverage  classification, 
1949  price  range,  1938-46  price  range,  of  the  common 
stocks  of  all  the  leading  closed-end  management  invest¬ 
ment  companies  in  the  United  States.  It  is  taken  from 
Weisenberger’s  Investment  Companies  1950  edition. 

It  shows  in  the  last  column  the  high  market  valrte 
of  the  stock  in  1949  as  a  percentage  of  the  low  market 
value  during  the  period  from  1938  to  ’46. 

In  no  case  was  the  percentage  less  than  163  percent. 
In  one  case  the  percentage  was  15,600  percent.  In  13 
of  the  32  companies  the  percentage  was  over  1,000 
percent.  i 

In  other  words,  during  the  period  involved,  the  high 
market  price  of  common  stocks  of  these  companies  was 
over  10  times  its  low  market  price. 

In  one  case  it  was  156  times  its  low  price.  In  only 
9  cases  was  it  less  than  four  times  its  low  market  price. 

(4012  R)  Since  the  companies  were  of  all  leverage 
classifications,  it  proves,  in  my  opinion,  that  the  market 
value  of  common  stocks  of  closed-end  management  in¬ 
vestment  companies  in  general,  and  of  The  United  Cor¬ 
poration,  as  it  intends  to  become  in  particular,  may  be 
increased  over  a  period  of  years  to  5,  10,  20  or  even 
100  times  their  current  value,  depending  on  market  condi¬ 
tions  in  general,  and  on  the  success  of  the  future  enter¬ 
prise. 

Mr.  Mulford: — I  offer  in  evidence  "Warrant  Holders’ 
Committee  Exhibit  8. 

Hearing  Examiner: — Any  objection? 

Mr.  Phillips  : — Subject  to  cross  examination,  I  object.! 

Hearing  Examiner: — It  is  received. 

(Warrant  Holders’  Exhibit  No.  8  was  received  in 
evidence.)  j 

(4013  R)  By  Mr.  Mulford: 

Q.  I  note  that  the  increase  in  market  prices  of  the 
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common  stocks  of  the  ten  selected  companies  included  in 
Warrant  Holders’  Committee  Exhibits  5  and  6  during  the 
period  shown  was  generally  considerably  greater  than 
the  increase  in  net  asset  value.  Will  you  comment  on 
this?  A.  It  is  characteristic  of  closed-end  investment 
company  shares  that  their  market  price  moves  in  some¬ 
what  wider  swings  than  the  net  asset  value  which  under¬ 
lies  them.  This  is  particularly  true  in  the  case  of  com¬ 
panies  with  a  moderate  or  high  degree  of  leverage.  It 
reflects  the  market’s  tendency  to  discount  in  advance 
further  anticipated  price  movements. 

There  is,  nevertheless,  a  certain  correlation  between 
net  asset  value  per  share  and  average  price  per  share 
which  is  more  typical  of  an  investment  company  stock 
than,  say,  of  the  stock  of  most  industrial  companies  or 
operating  business  enterprises. 

This,  of  course,  is  to  be  expected  since  the  value  of 
an  investment  company  stock  primarily  depends  upon 
the  present  and  future  capital  value  of  its  investments, 
that  is  to  say  its  assets,  rather  than  upon  the  income 
which  it  is  currently  receiving  from  these  investments. 

For  example,  an  investment  company  may  have  sub¬ 
stantial  funds  placed  in  an  enterprise  which  is  currently 
retaining  (4014  R)  all  of  its  earnings,  that  is  not  paying 
out  any  dividends,  with  the  expectation  of  a  substantial 
increase  in  capital  value.  Although  this  commitment  would 
not  be  bringing  in  any  income  to  the  investment  company 
in  question,  nevertheless  it  would  contribute  an  important 
element  to  the  value  of  the  investment  company’s  common 
stock. 

In  the  case  of  the  usual  manufacturing  or  industrial 
company,  or  railroad  or  public  utility,  that  is  any  company 
engaged  in  typical  business  operations,  earnings  rather 
than  assets  constitute  the  principal  determinant  of  value. 
But  this  approach  has  much  less,  and  in  some  cases 
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very  little,  significance  in  pinning  down  the  value  of 
an  investment  company’s  shares. 

Q.  In  other  words,  you  believe  that  the  true  value 
of  an  investment  company’s  common  stock  is  better 
revealed  by  net  asset  values  or  average  market  price 
than  by  a  figure  derived  by  capitalizing  its  reported 
earnings?  A.  I  do. 

Mr.  Nowlin: — Do  you  mean  by  the  net  asset  just 
referred  to  in  your  statement,  that  reflects  a  computation 
of  the  market  values  of  the  portfolio  securities?  In  other 
words,  they  are  the  same  thing.  The  market  price  of 
the  common  stock  of  the  investment  company  is  the 
same  thing  as  the  net  asset  value  of  the  portfolio  securi¬ 
ties  which  is  based  upon  market  prices.  ; 

(4015  R)  The  Witness: — Yes.  For  an  investment 
company. 

By  Mr.  Mulford: 

Q.  Mr.  Tatham,  I  show  you  a  document  entitled 
“Annual  Net  Income  Per  Share  of  Common  Stock  of 
31  Leading  Closed-end  Management  Investment  Com¬ 
panies,  1937-49.”  Was  this  document  prepared  under 
your  supervision  and  is  it  correct?  A.  It  was  so  pre¬ 
pared  and  it  is  correct.  ! 

Mr.  Mulford  : — I  would  like  to  have  this  marked 
for  identification  as  Warrant  Holders’  Committee  Exhibit 
9. 

Hearing  Examiner: — It  may  be  so  marked. 

(Warrant  Holders’  Committee  Exhibit  No.  9  was 
marked  for  identification.) 

By  Mr.  Mulford:  i 

Q.  Will  you  state  the  significance  of  this  document? 
A.  I  have  just  stated  that  in  the  valuation  of  securities 
of  investment  companies,  asset  value  and  market  value, 
are  the  most  significant  feature  and  are  far  more  signifit 
cant  than  annual  set  income  per  share.  However,  I  realize 
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that  this  Commission,  and  perhaps  to  a  lesser  extent  the 
courts,  have  in  reorganization  cases,  generally  those  in¬ 
volving  utilities  and  industrials,  laid  particular  stress 
on  earning  capacity  and  prospective  earning  capacity  as 
distinguished  from  asset  value  or  market  value. 

This  exhibit,  though  I  believe  it  less  significant 
(4016  R)  than  some  of  the  other  exhibits  which  are  in 
evidence,  shows  the  annual  net  income  per  share  of 
common  stock  of  the  31  leading  closed-end  management 
investment  companies  over  the  period  1937-49. 

The  final  column  show's  the  highest  income  in  any 
year,  during  that  period,  as  a  percentage  of  the  lowest 
income  in  any  year,  during  that  period,  in  wdiich  the 
company  had  any  income,  per  share  of  common  stock. 
Of  the  31  companies,  14  companies  in  at  least  one  year 
showed  a  deficit.  These  deficits  were,  of  course,  ignored 
in  computing  the  percentages  above  referred  to. 

If  there  were  any  wray  of  including  the  deficits  in 
calculating  the  percentages,  the  percentages  v-ould,  of 
course,  be  a  great  deal  higher.  Even  excluding  these 
deficits,  however,  the  chart  shows  that  the  highest  in¬ 
comes  in  the  case  of  eight  of  these  companies  were  more 
than  1,000  percent,  at  or  ten  times  the  lowest  income 
per  share  during  the  period. 

In  no  case  was  it  less  than  125  percent  of  the  lowest 
income,  and  in  only  13  cases  was  it  less  than  500  percent, 
or  five  times  the  lowest  income. 

The  record  shows  that  the  earnings  per  share  of 
common  stocks  of  investment  companies  in  general  and 
The  United  Corporation  in  particular  have  increased 
substantially  over  this  period.  For  example,  for  the  U.  S. 
&  Foreign  Securi-  (4017  R)  ties  Corporation  the  per¬ 
centage  of  increase  w*as  6,450  percent.  That  of  the  Lehman 
Corporation  was  335  percent.  That  of  the  Adams  Express 
Company  v’as  788  percent.  That  was  one  of  the  com- 
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panies  that  never  had  a  deficit.  Its  lowest  income  per 
share  was  in  1938,  at  16  cents.  In  1949  it  earned  $1.26 
per  share.  U.  S.  &  Foreign  Securities  earned  2  cents 
a  share  in  1943.  j 

*•*#••• 

(4038  R)  In  1948  it  earned  81  cents.  In  1938  it  had 
a  deficit  of  43  cents  per  share.  The  United  Corporation 
itself  earned  2  cents  a  share  in  1947  as  compared  with  22 
cents  a  share  in  1937.  In  1942  it  had  a  deficit  of  29  cents. 
From  previous  testimony,  I  understand  that  its  income  in 
1950  is  expected  to  be  21  cents  or  22  cents  per  share,  or 
approximately  80  percent  greater  than  in  1949. 

Q.  I  show  you  a  document  entitled  “  Price  Range  and 
Volume  of  Trading  in  Common  Stock  and  Warrants  of 
The  United  Corporation”  and  similar  documents  for  Atlas 
Corporation  and  Tri-Continental  Corporation. 

Mr.  Mulford: — I  would  like  to  have  these  documents 
marked  for  identification  as  Option  Warrant  Committee’s 
Exhibits  10,  11  and  12. 

Hearing  Examiner  : — Thev  may  be  so  marked. 

(Option  Warrant  Committee’s  Exhibits  Nos.  10,  11 
and  12  were  marked  for  identification.) 

By  Mr.  Mulford: 

Q.  Were  these  documents  prepared  under  your  super¬ 
vision,  and  are  they  correct?  (4039  R)  A.  They  were  so 
prepared  and  they  are  correct.  ; 

Q.  Will  you  state  the  significance  of  these  documents? 
A.  The  document  relating  to  United  Corporation  shows 
the  high  and  low  prices  of  the  common  stock  and  warrants 
by  years  from  1929  to  1949.  It  also  shows  the  average 
annual  price  of  the  common  stock  and  warrants,  the  aver¬ 
age  being  computed  by  adding  the  high  and  the  low  prices 
during  the  year  and  dividing  by  2. 

Q.  In  your  opinion,  would  an  average  of  monthly  highs 
and  lows  produce  a  more  accurate  result?  A.  Not  suffi- 
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ciently  so  to  have  any  material  significance  or  to  justify 
the  work  that  it  would  entail.  It  has  been  my  experience, 
and  the  experience  of  others,  that  in  dealing  with  average 
price  relationships  over  a  long  period  of  years,  an  average 
of  annual  highs  and  lows  produces  satisfactory  results 
as  to  accuracy  and  significance.  For  example,  the  Federal 
Communications  Commission,  in  its  report  “The  Problem 
of  Kate  of  Return  in  Public  Utility  Regulation,”  dated 
July  15,  1938,  stated:  I  quote 

“In  the  studies  *  *  *  where  it  is  desired  to  obtain 
an  average  of  investors’  appraisals  over  a  period  of 
time,  for  the  purpose  of  predicting  such  appraisals  in 
the  future,  an  average  of  yearly  prices  is  used.  For 
this  purpose,  the  average  of  yearly  (4040  R)  high  and 
low  prices  appears  to  be  sufficiently  accurate.”  End 
quote. 

And,  I  quote,  “Market  prices  used  were  the 
average  of  yearly  high  and  low  prices.  Tests  were 
conducted  to  determine  whether  these  averages  were 
sufficiently  representative  of  conditions  in  the  years 
studied,  and  it  was  found  that  the  yearly  average 
market  prices  determined  on  the  basis  of  average 
monthly  high  and  low  prices  would  not  ordinarily 
vary  more  than  5  percent  from  the  average  of  the 
yearly  high  and  low  prices,  and  that  these  two  bases 
resulted  in  practically  identical  results  when  averaged 
over  a  term  as  long  as  ten  years.” 

The  exhibit  then  shows  the  average  warrant  price  as 
percentage  of  the  average  price  of  the  common  stock  in 
each  year,  and  it  also  shows  the  volume  of  trading  in  the 
stock  on  the  New  York  Stock  or  Curb  Exchanges  and  the 
volume  of  trading  in  the  warrants  on  the  New  York  Curb 
Exchange.  The  volume  of  trading  is  significant  in  that  it 
shows  that  it  was  substantial  in  the  case  of  each  securitv. 
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For  instance,  in  1946  1,940,000  warrants  were  traded 
out  of  a  total  of  3,700,000  odd.  Even  in  1949,  905,000  war¬ 
rants  were  bought  and  sold  on  the  exchange.  The  market 
prices  therefore,  not  only  of  the  warrants  but  the  stock, 
reflect  the  considered  judgment  of  a  large  group  of  in¬ 
vestors  (4041  R)  as  to  the  value  of  the  particular  secur¬ 
ities  at  the  respective  times  when  they  were  bought  and 
sold.  i 

Q.  What  is  the  significance  of  the  relationship  between 
the  average  price  of  the  warrants  and  the  average  price 
of  the  stock?  A.  The  purpose  of  Exhibit  10  is  to  afford 
one  avenue  of  approach  toward  an  attempt  to  estimate  an 
area  of  value  for  the  wTarrants.  The  exhibit  shows  that 
during  the  life  of  the  enterprise  the  warrants  have  com¬ 
manded  on  average  a  market  price  equal  to  24.7  percent 
of  the  market  price  of  the  stock. 

The  ratio  has  varied,  of  course,  from  time  to  time, 
tending  generally  to  be  somewhat  higher  when  the  stock  is 
selling  at  relatively  higher  prices  and  lower  when  the 
stock  is  selling  at  low  prices.  This  tendency  is  typical 
of  common  stock  option  warrants. 

The  conclusion  I  would  draw  is  that,  other  things 
being  equal,  the  warrants  would  continue  over  future 
periods  to  sell  at  an  average  price  equal  to  about  25 
percent  of  the  price  of  the  common.  However,  as  and  if 
the  price  of  the  common  closely  approached  the  option 
exercise  price,  I  would  expect  the  ratio  to  increase. 

Q.  What  do  you  mean  by  “other  things  being  equal’’? 
A.  By  that  I  mean  if  United  were  to  continue  as  an  in¬ 
vestment  company  with  substantially  the  same  character¬ 
istics  (4042  R)  as  it  has  had  in  the  past,  if  it  were  not 
subject  to  the  existing  S.E.C.  requirement  that  it  cease 
to  be  a  public  utility  holding  company,  and  if  the  present 
perpetual  warrants  were  to  continue  in  existence. 

Q.  In  your  opinion,  what  will  be  the  effect  of  United’s 
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proposal  to  become  an  investment  company,  as  contrasted 
to  a  public  utility  holding  company,  on  the  present  and 
future  value  of  the  warrants?  A.  In  my  opinion,  this 
change  in  status  will  materially  enhance  the  value  of  the 
warrants. 

Q.  Why  do  you  believe  this?  A.  As  a  public  utility 
holding  company,  that  is,  as  a  company  whose  assets  con¬ 
sist  predominantly  of  the  common  stocks  of  operating 
utilities,  the  prospects  of  a  substantial  increase  in  the 
value  of  such  assets  are  definitely  limited.  Under  our 
system  of  regulation  the  earnings  of  public  utility  com¬ 
panies  are  limited  to  that  amount  which  constitutes  a  rea¬ 
sonable  return  on  the  investment  in  facilities  used  to  serve 
the  public.  An  effective  ceiling  is  thus  imposed  on  earn¬ 
ings  and  consequently  a  ceiling  on  the  capitalized  value 
of  such  earnings,  of  the  common  stocks,  of  the  companies 
in  question. 

These  same  limitations  do  not  apply  in  the  case  of 
other  types  of  enterprise  which  are  not  subject  to  com¬ 
parable  regulation.  The  type  of  situation  in  which  United 
has  (4043  R)  declared  it  plans  in  the  future  to  invest  its 
capital  holds  the  promise  of  very  substantial  profit,  as 
both  Mr.  Hickey  and  Mr.  Wallace  have  testified.  The  pos¬ 
sibility  and  prospect  of  this  profit  greatly  increase  the 
value  of  a  “call”  on  United’s  common  stock,  which  in 
effect  is  what  the  warrants  are. 

Q.  Do  you  believe  that  the  past  price  history  of  the 
warrants  can  be  taken  as  any  guide  to  their  value?  A. 
Yes,  I  do,  in  the  absence  of  any  present  or  prospective 
change  in  the  affairs  of  the  company  that  would  render 
the  past  history  meaningless.  As  I  have  said,  I  believe 
that  the  changes  contemplated  (United’s  transformation 
from  a  public  utility  holding  company  into  an  investment 
company)  enhance  rather  than  detract  from  the  value  of 
the  warrants. 
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The  past  price  history  reflects  investor  expectation 
or  measurement  of  future  possibilities  of  ultimate  exer¬ 
cise  value.  It  also  reflects  the  value  inherent  in  a  call 
upon  the  stock  irrespective  of  whether  or  not  this  call 
would  ever  be  exercised.  This  latter  value  results  from 
the  fact  that  through  purchase  of  the  warrants,  investors 
can  profit  from  price  movements  in  the  stock  with  a 
smaller  capital  outlay  than  if  they  bought  the  stock  itself. 

It  is  obvious  that  a  market  price  at  any  particular 
time,  or  even  over  any  limited  period  of  time,  may  be  an 
(4044  R)  inaccurate  guide  to  value.  However,  over  a  long 
period  of  years,  the  prices  at  which  investors  are  willing 
to  buy  and  sell  securities  cannot  be  ignored  as  persuasive 
evidence  of  the  value  of  those  securities. 

This  is  particularly  true  when  the  purchases  and 
sales  have  been  made  in  sufficient  volume  so  as  to  reflect 
broad  investor  opinion,  as  has  been  true  in  the  case  of 
these  warrants. 

Exhibits  11  and  12  relating  to  Atlas  Corporation  and 
Tri-Continental  present  the  same  data  for  these  two  com¬ 
panies. 

Q.  I  show  you  a  chart  labeled  “The  United  Corpora¬ 
tion.  Ratio  of  Average  Market  Price  of  Option  Warrants 
to  Average  Market  Price  of  Common  Stock,”  and  a  sec¬ 
ond  chart  labeled  “The  United  Corporation.  Average 
Market  Price  of  Common  Stock.  Ratio  of  Average  Market 
Price  of  Option  Warrants  to  Average  Market  Price  of 
Common  Stock.” 

Mr.  Mulford: — I  would  like  to  have  these  documents 
marked  for  identification  as  Option  Warrant  Committee’s 
Exhibits  13  and  14. 

Hearing  Examiner: — They  may  be  so  marked. 

(Option  Warrant  Committee’s  Exhibits  Nos.  13  and 
14  were  marked  for  identification.) 
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(4045  R)  By  Mr.  Mulford: 

Q.  Were  these  charts  prepared  under  your  supervision 
and  are  they  correct?  A.  They  were,  and  they  are. 

Q.  Will  you  explain  the  significance  of  these  charts? 
A.  These  charts  present  in  graphic  form  the  significant 
points  that  I  have  just  testified  to,  which  are  that  the 
average  market  price  of  United  Corporation’s  option  war¬ 
rants  since  1929  has  been  equal  to  24.7  percent  of  the 
average  market  price  of  the  common  stock  and  that  this 
ratio  has  tended  to  decline  as  the  market  price  of  the 
common  declined  and  to  rise  as  the  market  price  of 
the  common  increased. 

On  the  first  chart,  that  is  Warrant  Holders’  Com¬ 
mittee  Exhibit  13,  I  have  also  drawn  a  line  indicating 
the  median  of  the  annual  average  ratios  of  the  average 
price  of  the  warrants  to  the  average  price  of  the  stock. 
This  median  was  20.5  percent  and  I  have  shaded-in  the 
area  between  this  median  and  the  previously  mentioned 
average  of  24.7  percent. 

This  area  of  between  approximately  20  percent  and 
25  percent  of  the  average  value  of  the  common  stock,  I 
have  tentatively  assumed  to  represent  the  normal  average 
value  of  the  option  warrants. 

On  the  second  chart,  Warrant  Holders’  Committee 
Exhibit  14,  in  addition  to  the  historical  record  referred 
to,  I  (4046  R)  have  made  certain  projections,  arbitrarily 
spread  over  the  next  five  years.  The  top  broken  line 
represents  a  straight  line  projection  of  the  market  price 
of  the  common  stock  from  its  1949  average  of  $3,625  to 
a  figure  of  approximately  $10.  This  latter  is  the  figure 
testified  to  by  Mr.  Hickey  as  the  maximum  reasonably 
foreseeable  value  of  the  stock  on  the  basis  of  United’s 
portfolio  prior  to  the  Niagara  Hudson  distribution. 

The  lower  shaded-in  area  represents  a  straight-line 
projection  of  the  1949  average  ratio  of  the  price  of  the 
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warrants  to  the  price  of  the  common  of  7.76  percent 
to  a  spread  ratio  of  from  approximately  20  percent  to 
25  percent  of  the  indicated  reasonably  foreseeable  value 
of  the  common. 

Translating  these  percentage  figures  into  dollars 
would  mean  that  on  the  basis  of  these  projections  a 
reasonably  foreseeable  value  of  $10,  as  mentioned  by 
Mr.  Hickey,  for  United  Corporation’s  common  stock, 
might  indicate  a  reasonably  foreseeable  value  of  the 
present  perpetual  warrants  of  from  $2.00  to  $2.50. 

Q.  In  your  opinion,  does  this  range  of  from  $2  to 
$2.50  accurately  represent  the  reasonably  foreseeable 
future  value  of  United  Corporation’s  present  option 
warrants?  A.  As  I  think  I  have  mentioned  previously, 
it  is  extremely  difficult,  and  probably  not  possible,  to 
measure  precisely  the  value  of  securities  of  this  nature. 
All  that  (4047  R)  can  be  done  is  to  develop  evidences 
of  value  that  are  based  on  a  logical  and  analytical  ap¬ 
proach  to  the  problem. 

It  is  my  opinion  that  in  dealing  with  a  continuing 
enterprise  such  as  United  Corporation  proposes  to  be, 
the  evidence  of  historical  price  relationships  is  extremely 
persuasive. 

I  believe  that  a  range  of  from  $2  to  $2.50  is  decidedly 
conservative  as  the  measure  of  the  reasonably  foreseeable 
value  of  the  present  option  warrants. 

As  this  chart  shows,  while  the  ratio  of  the  price  of 
the  warrants  to  the  price  of  the  common  has,  on  average, 
approximated  20  to  25  percent,  the  ratio  has  tended  to 
rise  as  the  price  of  the  stock  increases.  Were  the  stock 
to  sell  at  $10  this  ratio  would  presumably  be  materially 
higher. 

Q.  I  show  you  a  chart  entitled  “United  Corporation, 
Annual  High  and  Low  Prices  of  Common  Stock  and 
Option  Warrants,  1929-1949.” 


70a 


Charles  Tatham,  Jr.,  Direct. 


Me.  Mulford: — I  would  like  to  have  this  document 
marked  for  identification  as  Option  Warrant  Committee 
Exhibit  No.  15. 

Hearing  Examiner: — It  may  be  so  marked. 

(Option  Warrant  Committee’s  Exhibit  No.  15  was 
marked  for  indentification.) 

(4048  R)  By  Mr.  Mulford: 

Q.  Was  this  chart  prepared  under  your  supervision 
and  is  it  correct?  A.  It  was  so  prepared  and  it  is 
correct. 

Q.  Will  you  explain  the  significance  of  this  chart? 
A.  This  chart  shows  on  logarithmic  graph  paper  certain 
extremely  significant  historical  price  relationships  between 
the  common  stock  and  the  option  warrants. 

Described  briefly,  it  shows  that  the  warrants  wdth 
remarkable  consistency  have  tended  to  sell  at  a  specific 
percentage  of  the  common  stock,  this  percentage  rising 
as  the  price  of  the  common  rose,  and  declining  as  the  price 
of  the  common  declined. 

While  the  data  are  shown  in  dollars  and  cents,  the 
use  of  logarithmic  graph  paper  places  the  relationships 
on  a  percentage  basis. 

The  left  hand  vertical  scale  measures  the  price  of 
the  common  stock  from  10  cents  at  the  bottom  of  the 
scale  to  $100  at  the  top  of  the  scale. 

The  bottom  horizontal  scale  measures  the  price  of 
the  option  warrants  from  one  tenth  of  one  cent  (one  mill) 
at  the  left  hand  side  of  the  scale  to  $100  at  the  right  hand 
side  of  the  scale. 

The  circled  dots  represent  the  annual  high  and  low 
prices  of  the  common  stock  measured  on  the  vertical  scale 
(4049  R)  and  the  corresponding  high  and  low  prices  of 
the  option  warrants  measured  on  the  horizontal  scale. 
For  example,  the  circled  dot  in  the  extreme  lower  left 
hand  corner  of  the  chart  shows  that  the  1941  low  price 
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of  the  stock  was  18.75  cents,  as  shown  by  the  left  hand 
vertical  scale.  The  1941  low  price  for  the  option  war¬ 
rants  was  3.9  mills  as  shown  by  the  horizontal  scale,  j 

The  1929  high  price  for  the  common  is  indicated  by 
the  circled  dot  in  the  extreme  upper  right  hand  corner 
of  the  chart  at  $75.50  per  share.  This  same  point  on 
the  chart  indicates  the  1929  high  for  the  warrants  at 
$47,875. 

The  intervening  circled  dots  clearly  show  the  straight- 
line  pattern  formed  by  the  price  of  the  common  and  the 
warrants  when  their  annual  highs  and  lows  are  matched. 
This  pattern  reflects  a  relationship  which  has  persisted 
for  21  years  with  impressive  consistency. 

I  believe  that  this  historic  relationship  can  be  used 
as  a  significant  guide  in  an  attempt  to  arrive  at  a 
reasonable  value  for  the  warrants  in  relation  to  any 
indicated  price  for  the  common  stock. 

For  example,  the  recent  closing  price  (August  7th, 
1950)  of  4  for  the  common  would  indicate  a  normal  market 
value  for  the  warrants  of  approximately  75  cents.  This 
is  indicated  by  dropping  a  vertical  from  the  point  at  which 
the  trend  line  crosses  4  on  the  left-hand  scale.  This 
(4050  R)  vertical  hits  very  close  to  75  cents  on  the  hori¬ 
zontal  scale. 

A  future  reasonably  foreseeable  value  of  $10  for  the 
common  would  indicate  a  comparable  value  of  approxi¬ 
mately  $3.25  for  the  warrants.  Should  the  common  attain 
a  market  value  of  about  $30,  the  corresponding  value  of 
the  warrants  would  be  approximately  $19. 

What  the  chart  does  is  to  very  clearly  bring  out 
the  rising  percentage  price  ratio  of  the  warrants  as  the 
market  price  of  the  common  advances.  It  also  indicates 
that  in  view  of  the  historic  straight-line  correlation,  any 
substantial  deviation  therefrom  is  presumably  due  to  the 
impact  of  abnormal  or  temporary  factors. 
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Q.  In  your  opinion,  does  $10  per  share  represent  the 
maximum  foreseeable  value  for  the  common  stock  of 
United  Corporation?  A.  No,  it  does  not.  As  I  understand 
it,  this  figure  was  testified  to  by  Mr.  Hickey  as  represent¬ 
ing  the  maximum  foreseeable  value  based  on  the  port¬ 
folio  of  securities  owned  by  United  prior  to  the  Niagara 
Hudson  distribution.  I  have  already  mentioned  some  of 
the  factors  that  limit  the  potential  capital  appreciation  of 
utility  common  stocks,  which  comprised  the  bulk  of 
United’s  investments  at  that  time. 

Under  United’s  indicated  future  investment  policy 
these  (4051  R)  limiting  factors  will  be  largely  or  entirely 
dissipated,  and,  in  my  opinion,  the  capital  gain  potentiali¬ 
ties  of  its  possible  or  probable  future  portfolio  of  invest¬ 
ments  should  be  substantially  greater  than  that  existent 
in  the  securities  held  prior  to  the  distribution  of  Niagara 
Hudson. 

Q.  What  do  you  consider  to  be  the  reasonable  present 
value  of  United’s  common  stock?  A.  I  have  not  made  a 
sufficiently  careful  analysis  of  United’s  complete  portfolio 
to  give  a  fully  reasoned  opinion  on  this  point.  On  the 
basis,  however,  of  the  relationship  of  recent  market  prices 
of  certain  of  the  common  stocks  owned  by  United  and 
what  I  consider  to  be  their  reasonable  investment  value, 
I  am  of  the  opinion  that  the  present  investment  value 
of  United  common  is  in  excess  of  its  net  asset  value. 

The  net  asset  value  as  of  June  30,  1950,  as  I  compute 
it  from  Applicant’s  Exhibit  16,  was  $4.19  per  share.  I 
am  of  the  opinion  that  the  present  reasonable  investment 
value  of  United’s  common  exceeds  this  figure  by  perhaps 
20  percent  to  25  percent. 

Q.  This  would  indicate  a  present  reasonable  invest¬ 
ment  value  for  United’s  common  stock  of  approximately 
$5  to  $5.25,  would  it  not?  A.  I  would  consider  that  a 
reasonable  range. 
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(4052  R)  Q.  On  the  basis  of  your  previous  testimony, 
what  would  you  consider  to  be  the  reasonable  present 
investment  value  of  United  Corporation’s  option  war¬ 
rants?  A.  I  am  of  the  opinion  that  United’s  present 
warrants,  with  their  existing  contractual  rights,  on  this 
basis  have  a  reasonable  present  investment  value  of 
from  20  percent  to  24  percent  of  the  fair  value  of  the 
common  stock  or  from  approximately  $1  to  $1.25. 

Q.  You  earlier  testified  that  the  value  of  outstanding 
option  warrants  represented  at  least  in  part  a  taking 
away  or  subtraction  of  value  from  the  common  stock. 
Have  you  considered  this  factor  in  arriving  at  the  above 
figures?  A.  Yes,  I  have,  although  we  are  admittedly 
dealing  with  elements  that  are  difficult  to  measure  with 
precision.  All  we  can  do  is  to  try  to  approach  this 
problem  on  what  appears  to  be  some  basis  of  logical 
reasoning. 

The  above  mentioned  figures  of  $5  to  $5.25  as  a 
reasonable  range  of  value  for  United’s  present  portfolio 
take  into  consideration  the  existence  of  the  warrants.  If 
the  warrants  were  non-existent,  the  range  of  value  would 
be  somewhat  higher. 

If  we  use  the  mean  figures  of  $5,125  and  $1,125  as 
the  reasonable  present  value  of  the  stock  and  the  war¬ 
rants,  the  total  value  of  the  portfolio  would  be  $5,125  x 
14,528,492  shares  of  common,  or  approximately  $74,500,000 
plus  $1,125  (4053  R)  x  3,732,059  warrants  or  approxi¬ 
mately  $4,190,000,  or  a  total  of  approximately  $7S,690,000. 

If  there  were  no  warrants  outstanding,  this  would 
amount  to  approximately  $5.42  per  share  of  common.  The 
presence  of  the  warrants,  therefore,  takes  away  about 
5.28  percent  of  what  the  total  value  of  the  common  would 
be,  assuming  there  were  no  warrants. 

I  might  add  that  this  percentage  “take-away”  would 
increase  as  the  value  of  the  common  and  consequently 
the  warrants  advanced.  i 
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(4054  R)  Q.  I  show  you  document  entitled  “The 
United  Corporation  1929-49  Relationship  between  Market 
Price  of  Common  Stock  and  Warrants  and  Exercise 
Price  of  Warrants.” 

Was  this  document  prepared  under  your  supervision 
and  is  it  correct?  A.  It  was  so  prepared  and  it  is  correct. 

Mr.  Mulford: — I  would  like  to  have  this  document 
marked  for  identification  as  Warrant  Holders’  Committee 
Exhibit  16. 

Hearing  Examiner: — It  may  be  so  marked. 

(Warrant  Holders’  Committee  Exhibit  16  was  marked 
for  identification.) 

By  Mr.  Mulford:  , 

Q.  Will  you  explain  the  significance  of  this  document? 

A.  This  document  was  made  up  in  part  from  the  previous 
Exhibit  No.  15  and  has  four  columns.  The  first  column 
gives  the  market  price  of  the  common  stock  in  certain 
specified  brackets.  These  brackets  are  arbitrarily  selected 
as  the  brackets  constituting  under  10  per  cent  of  $27.50, 
which  is  the  exercise  price  of  the  warrants,  10  to  20 
per  cent  of  said  exercise  price  and  20  to  40,  40  to  60, 

60  to  SO,  and  SO  to  100  per  cent  thereof. 

The  particular  brackets  as  a  percentage  of  the 
exercise  price  are  shown  in  column  B.  Column  C  shows 
the  corresponding  (4055  R)  fair  value  of  the  warrants. 
The  figures  in  this  column  are  taken  from  the  chart, 
Warrant  Holders’  Committee  Exhibit  15. 

As  I  have  stated,  this  chart  shows  by  a  line  the 
approximate  long-term  correlation  over  21  years  between 
the  market  prices  of  the  common  stock  and  of  the  war¬ 
rants.  It  thus  indicates  for  any  given  price  of  stock  what 
the  corresponding  fair  price  of  the  warrants  should  be. 

For  example,  when  the  common  stock  sold  for  $2.75 
to  $5.50  per  share,  which  is  from  10  to  20  per  cent  of 
the  exercise  price  of  the  warrants  the  chart  shows  that 
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the  corresponding  market  price  of  the  warrants  was 
from  41  cents  to  $1.30.  j 

Those  figures,  as  indicated  in  column  D,  are  14.9 
per  cent  and  23.6  per  cent  respectively  of  the  correspond¬ 
ing  market  price  of  the  common  stock. 

Similarly,  it  is  shown  that  wdien  the  stock  sold  from 
$5.50  to  $11.00  per  share,  the  corresponding  fair  market 
value  of  the  warrant  ranged  from  23.6  per  cent  of  the 
market  price  of  the  common  to  36.3  per  cent  of  such 
market  price.  Again  when  the  market  price  of  the  common 
was  between  $11  to  $16.50,  the  corresponding  fair  price 
of  the  warrants  was  between  $4  and  $7.50,  which  is  from 
36.3  per  cent  to  45.4  per  cent  of  the  market  price  of  the 
common. 

As  the  table  and  chart  both  show,  the  percentage 
(4056  R)  relationship  which  the  market  price  of  the 
warrants  bears  to  the  market  price  of  the  common  con¬ 
tinually  ascends  as  the  common  approaches  the  exercise 
price  of  the  warrants.  I 

This  table  was  prepared  to  show  the  relationship 
between  the  value  of  the  warrants  and  the  price  of  the 
stock  according  to  the  latter’s  percentage  relationship 
to  the  option  exercise  price. 

Q.  You  have  stated  your  opinion  as  to  the  fair  in¬ 
vestment  value  of  the  common  stock  and  the  option  war¬ 
rants  on  the  basis  of  assets  owned  at  June  30,  1950. 

What,  in  your  opinion,  would  be  the  comparable 
fair  value  had  the  Niagara  Hudson  distribution  not  been 
made?  A.  This  distribution  amounted  to  1  tenth  of  a 
share  of  Niagara  Hudson  common  stock,  with  an  assigned 
value  of  $1.60,  to  each  share  of  United  Corporation 
common  stock.  \ 

In  my  opinion  the  fair  investment  value  of  Niagara 
Hudson  common  at  that  time  was  from  $16  to  $18  a 
share.  If  we  assume  that  the  distribution  had  not  been 
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made,  therefore,  the  present  or  recent  fair  investment 
value  of  United  common  would  he  increased  by  $1.60  to 
$1.80,  less  a  certain  portion  of  the  increase  that  might  be 
considered  applicable  to  the  warrant  holder’s  potential 
interest. 

Without  attempting  to  measure  this  precisely,  it 
would  seem  fair  to  assume  an  increase  in  the  present  or 
recent  fair  investment  value  of  United  common  to  $6.60 
to  $6.S5.  (4057  R)  This  corresponding  value  of  the  war¬ 
rants  would  be  approximately  $1.60  to  $1.80. 

Q.  As  you  know,  the  SEC  in  its  Holding  Company 
Act  Release  9431,  its  findings  and  opinion  approving  of 
the  distribution  of  the  special  dividend  of  Niagara  Hudson 
Power  Corporation  stock  to  The  United  Corporation 
stockholders,  stated: 

“In  connection  with  our  consideration  of  such 
a  plan — that  is,  the  plan  involved  in  this  proceeding — 
we  shall  take  into  account  the  effect  of  the  proposed 
distribution  herein  upon  the  rights,  if  any,  of  the 
option  warrant  holders,  so  that  whatever  provision 
is  made  for  them  will  give  fair  recognition  to  those 
rights  on  the  same  basis  as  if  the  question  were 
considered  prior  to  the  making  of  the  present  distri¬ 
bution.  ’  ’ 

Mr.  Hickey  and  Mr.  Wallace,  one  of  the  expert 
witnesses  for  the  company,  testified  in  general  that  this 
was  a  fair  arrangement. 

Do  you  agree  with  that  conclusion?  A.  I  certainly 
do. 

Q.  That  distribution  diminished  the  assets  of  The 
United  Corporation,  according  to  the  testimony,  by  about 
30  per  cent.  Would  it  not  be  fair  in  your  opinion  to 
reflect  that  distribution  by  simply  cutting  the  exercise 
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price  of  the  option  warrants  by  30  per  cent  from  $27.50 
per  share  (4058  R)  to  $19.25  per  share?  A.  I  believe 
that  that  would  be  very  fair.  It  would  give  to  the  war¬ 
rant  holders  the  same  right  that  they  have  now  to  share 
in  any  large  future  increase  in  earnings  or  asset  or 
market  value  of  the  common  stock,  and  it  would  give 
them  the  right  to  do  so  at  a  price  strictly  comparable  to 
the  present  chance  of  there  being  such  an  increase  as 
against  what  the  chance  would  have  been  had  there  been 
no  such  distribution. 

In  other  words,  when  the  assets  of  The  United 
Corporation  were  143  per  cent  of  what  they  are  today, 
the  chances  of  the  stock  increasing  in  value  to  $27.50 
per  share  were  the  same  as  the  chance  which  the  stock 
has  today  of  increasing  in  value  to  $19.25  per  share. 

I  think,  therefore,  that  in  recognition  of  this  dilution 
of  the  asset  value  of  the  common  stock,  the  exercise 
price  of  the  option  should  be  reduced  to  $19.25  per  share. 
This  would  be  fair  not  only  to  the  warrant  holders  but 
also  to  the  common  stockholders  who  received  the  distri¬ 
bution  in  question  in  kind. 

The  other  relative  rights  of  the  common  stockholders 
and  warrant  holders  would  not  be  affected  but  would 
remain  exactly  as  they  are.  To  leave  such  rights  un¬ 
changed  of  course  would  be  fair,  as  is  indicated  in  the 
findings  and  opinion  of  the  Commission,  Release  No.  8396, 
dated  August  4,  1948,  (4059  R)  approving  of  the  plan 
for  the  retirement  of  the  $3  cumulative  preference  stock 
of  The  United  Corporation. 

In  that  release  the  Commission  said: 

“We  have  heretofore  concluded  that  the  proposed 
plan  is  fair  to  the  holders  of  common  stock  into 
which  the  warrants  can  be  converted  upon  the  initia¬ 
tive  of  the  owner;  by  reason  thereof  and  the  fact  that 
the  warrant  holders’  contractual  rights  will  not  be 
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altered  by  the  proposed  plan,  we  conclude  that  the 

plan  is  fair  to  them.” 

Q.  You  have  testified  that  on  the  basis  of  your  pre¬ 
vious  testimony  and  exhibits  the  present  warrants  with 
their  existing  contractual  rights  have  a  reasonable  present 
investment  value  of  from  20  per  cent  to  24  per  cent  of 
the  present  reasonable  investment  value  of  The  United 
Corporation’s  common  stock. 

Such  value  of  the  common  stock  you  stated  to  be 
$5  to  $.25.  The  resulting  value  of  the  existing  warrants 
you  computed  at  from  $1  to  $1.25. 

Will  you  state  your  opinion  as  to  the  corresponding 
present  investment  values  of  the  outstanding  option 
warrants  if  the  exercise  price  of  the  warrants  is  reduced 
to  $19.25?  A.  Warrant  Holders  Committee  Exhibit  16 
presents  a  table  which,  as  I  have  indicated,  relates  the 
value  of  the  warrants  to  the  value  of  the  common  in 
terms  of  the  latter’s  (4060  R)  percentage  relationship 
to  the  option  price  of  the  warrants. 

If  the  option  price  is  reduced  to  $19.25,  the  present 
fair  investment  value  of  United’s  common,  which  1  have 
stated  to  be  from  $5  to  $5.25,  would  represent  from  26 
per  cent  to  27.3  per  cent  of  the  reduced  option  price. 

This  range  falls  within  the  20  per  cent  to  40  per  cent 
bracket  shown  on  the  third  line  down  in  column  B  of 
Warrant  Holders  Committee  Exhibit  16  and  is  approxi¬ 
mately  33  per  cent  higher  than  lower  figures  of  this 
range  (26  plus  27.3  divided  by  2  equals  26.6  equals  133 
per  cent  of  20). 

(I  might  say  that  we  have  talk  in  terms  of  percentages 
here  since  we  are  already  with  figures  that  rise  in  geomet¬ 
ric  fashion.) 

If  we  go  over  to  the  same  line  in  column  D  of  this 
exhibit,  we  find  that  the  comparable  option  price  ratio 
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falls  within  the  range  of  23.6  per  cent  to  36.3  per  cent  <?f 
the  value  of  the  stock. 

Increasing  the  lower  of  these  figures  (23.6)  by  33 
per  cent  produces  a  figure  of  approximately  31.4  per  cent. 
If  this  is  applied  to  the  present  fair  value  of  United's 
common  stock,  it  indicates  a  fair  value  for  the  warrants 
of  approximately  $1.60-$1.65. 

This  would  represent  the  estimated  fair  value  of  thfe 
option  warrants  assuming  the  call  price  were  reduced 
to  $19.25  and  no  other  features  vTere  changed. 

(4061  R)  It  corresponds  sufficiently  closely  to  the  in¬ 
dicated  fair  value  of  the  warrants  assuming  the  Niagara 
distribution  had  not  been  made,  which  I  have  indicated 
at  $1.60-$1.80,  to  provide  persuasive  evidence  of  the 
reasonableness  of  our  method  of  approach. 

Actually  the  $1.60-$1.65  figure  is  probably  slightly 
high  since  the  present  fair  value  of  the  common  would 
be  reduced  slightly  below  $5  to  $5.25  by  reason  of  the 
reduced  exercise  price  of  the  warrants. 

I  do  not  believe,  however,  that  it  is  worth  while  to 
attempt  any  further  refinements,  since  we  are  operating 
in  a  field  wdiere  it  is  not  possible  to  obtain  an  answer 
with  mathematical  exactness. 

I  am  satisfied,  however,  that  a  reduction  in  the  option 
call  price  to  $19.25  would  restore  to  the  warrants  the1 
value  lost  by  reason  of  the  Niagara  distribution. 

Q.  I  hand  you  three  charts  and  a  table  relating  to  j 
the  common  stock  and  warrants  of  Tri-Continental  Cor¬ 
poration,  and  three  charts  and  a  table  relating  to  the 
common  stock  and  warrants  of  Atlas  Corporation,  which 
appear  similar  to  the  last  four  exhibits  concerning  the 
common  stock  and  warrants  of  The  United  Corporation 
which  you  have  just  been  discussing. 

Mr.  Mulford: — I  would  like  to  have  these  documents 
marked  for  identification  as  Warrant  Holders  Committee 
Exhibits  17-24,  respectively. 
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(4062  R)  Hearing  Examiner: — They  may  be  so 
marked. 

(Warrant  Holders  Committee  Exhibits  17-24  were 
marked  for  identification.) 

By  Mr.  Mulford: 

Q.  Were  these  exhibits  prepared  under  your  supervi¬ 
sion  and  are  they  correct  ?  A.  They  were  so  prepared  and 
they  are  correct. 

Q.  Will  you  state  the  significance  of  these  exhibits? 
A.  These  exhibits  were  prepared  on  the  same  basis  and 
give  the  same  data  as  to  the  outstanding  warrants  and 
common  stock  of  Tri-Continental  Corporation  and  Atlas 
Corporation  as  did  Exhibits  13-16  for  those  of  United 
Corporation.  These  are  the  two  closed-end  manage¬ 
ment  investment  companies  which  have  a  large  number 
of  perpetual  warrants  outstanding  that  are  actively  traded 
in  on  the  New  York  Curb  Exchange. 

The  data  in  these  exhibits  reveals  the  same  char¬ 
acteristics  as  to  price  relationships  between  the  common 
stock  and  option  warrants  of  these  investment  companies 
as  I  have  discussed  in  regard  to  United  Corporation,  and 
prove  that  these  relationships  are  not  unique  with  respect 
to  United  but  have  a  general  application  in  the  field. 

They  show,  for  example,  that  over  a  period  of  twelve 
years,  when  the  market  price  of  the  Tri-Continental  Cor¬ 
poration  was  at  10  per  cent  or  a  little  less,  of  the  approxi¬ 
mate  (4063  R)  exercise  price  of  the  warrants,  the  war¬ 
rants  sold  on  the  market  at  from  7  per  cent  to  about  12 
per  cent  of  the  value  of  the  stock. 

When  the  market  price  of  the  common  was  approxi¬ 
mately  10  per  cent  to  20  per  cent  of  such  exercise  price  of 
the  warrants,  the  warrants  sold  on  the  market  at  from 
about  10  per  cent  to  about  19  per  cent  of  the  market  price 
of  the  common  stock.  When  the  market  price  of  the  com¬ 
mon  stock  was  from  about  20  per  cent  to  40  per  cent  of 
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such  exercise  price  of  the  warrants,  the  warrants  sold  at 
from  about  19  per  cent  to  about  32  per  cent  of  the  mar¬ 
ket  price  of  the  common. 

When  the  market  price  of  the  common  was  about  40 
per  cent  to  60  per  cent  of  such  exercise  price  of  the  war¬ 
rants,  the  warrants  sold  from  about  32  per  cent  to  about 
46  per  cent  of  the  market  price  of  the  common. 

These  figures  show  a  remarkably  close  parallel  to  the 
figures  I  have  been  discussing  for  the  common  stock  and 
warrants  of  The  United  Corporation. 

The  corresponding  figures  for  Atlas  Corporation  are 
somewhat  lower.  This  may  well  be  due  to  the  fact  that 
Atlas  Corporation  has  outstanding  1,948,111  warrants  and 
only  1,956,262  shares  of  common  stock.  Thus,  the  exercise 
of  all  the  warrants  would  dilute  the  common  stock  by 
about  50  per  cent. 

(4064  R)  Tri-Continental  Corporation  has  outstand¬ 
ing  only  1,068,642  warrants  as  compared  with  2,816,406 
shares  of  common  stock.  The  United  Corporation  has  out¬ 
standing  14,529,492  shares  of  common  stock  and  only 
3,732,059  warrants  representing  a  potential  dilution  of 
about  25  per  cent. 

The  figures  for  the  Atlas  Corporation  stock  and  war¬ 
rants  are  as  follows: 

When  the  market  price  of  the  stock  was  from  20  per 
cent  to  40  per  cent  of  the  exercise  price  of  the  warrants, 
the  market  price  of  the  warrants  was  from  about  6  per 
cent  to  about  11  per  cent  of  the  market  price  of  the 
common  stock. 

When  the  market  price  of  the  common  was  about  40 
per  cent  to  60  per  cent  of  the  exercise  price  of  the  war¬ 
rants,  the  warrants  sold  at  from  about  11  per  cent  to  about'; 
16  per  cent  of  the  market  price  of  the  common. 

When  the  market  price  of  the  stock  was  about  60  per 
cent  to  80  per  cent  of  the  exercise  price  of  the  warrants, 
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the  warrants  sold  at  from  about  16  per  cent  to  about  21 
per  cent  of  the  market  price  of  the  common. 

When  the  market  price  of  the  common  was  about  80 
per  cent  to  100  per  cent  of  the  exercise  price  of  the  war¬ 
rants,  the  warrants  sold  from  about  21  per  cent  to  about 
27  per  cent  of  the  market  price  of  the  common. 

When  the  market  price  of  the  common  was  about  100 
per  cent  to  120  per  cent  of  the  exercise  price  of  the  war¬ 
rants,  (4065  R)  the  warrants  sold  at  from  about  27  per 
cent  to  about  31  per  cent  of  the  price  of  the  common. 

Q.  I  note  that  your  exhibits  in  the  case  of  Tri- 
Continental  show  no  comparative  figures  when  the  market 
price  of  the  common  was  over  60  per  cent  of  the  exercise 
price  of  the  warrants.  They  also  show  no  figures  as  to 
Atlas  Corporation  when  the  market  price  of  the  common 
was  less  than  20  per  cent  of  the  exercise  price  of  the 
warrants. 

Will  you  explain  these  omissions?  A.  The  figures  con¬ 
tained  in  Exhibits  20  and  24  were  made  up  from  the 
previous  Exhibits  19  and  23.  These  previous  exhibits 
show  the  actual  high  and  low  market  prices  of  the  com¬ 
mon  stock  and  warrants  of  the  two  corporations  over  a 
period  of  time. 

During  this  period  of  time  the  Atlas  common  never 
sold  at  less  than  $5,  which  is  20  per  cent  of  the  exercise 
price  of  the  warrants,  and  the  common  stock  of  Tri- 
Continental  never  sold  at  much  over  $10.80,  which  is  ap¬ 
proximately  60  per  cent  of  the  exercise  price  of  its 
warrants. 

Accordingly,  the  tables  and  charts  can  show  no  cor¬ 
responding  figures  for  the  percentage  brackets  omitted. 

(4066  R)  Q.  You  have  read  or  heard  the  testimony 
of  the  company’s  witnesses  as  to  the  former  plan  of 
the  company  to  exchange  the  outstanding  warrants  for 
one  new  warrant  to  purchase  a  share  of  common  stock 
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at  $7  per  share  expiring  in  five  years  from  the  effective 
date  of  the  exchange. 

Do  you  believe  that  such  a  plan  would  be  fair?  A. 
I  have  read  or  heard  the  testimony  of  the  company’s 
witnesses  on  this  subject,  and  have  studied  the  matter 
with  great  care.  At  one  time  I  was  of  the  opinion  that 
such  a  plan  would  be  within  a  permissible  range  of 
fairness.  I  had  in  mind  at  that  time  that  the  investment 
value  of  warrants  was  an  extremelv  difficult  thing  to 
calculate  in  dollars  and  cents,  that  to  exchange  one  war¬ 
rant  for  another  to  some  extent  lessened  the  necessity  for 
any  solution  of  this  difficult  problem,  and  that  even  war¬ 
rants  expiring  within  five  years  had  a  definite  value.  ' 

However,  after  studying  the  testimony  in  this  case, 
making  a  further  study  and  investigation  of  the  history 
of  investment  companies  and  their  securities,  particularly 
common  stock  warrants,  and  giving  due  consideration  to 
the  present  much  more  critical  situation  in  respect  to  war 
and  the  spread  of  war,  I  can  no  longer  consider  this  plan 
as  fair. 

I  do  not  think  that  we  can  ignore  the  possibility  of  an 
excess  profits  tax,  which  for  the  duration  of  its  existence 
(4067  R)  would  greatly  limit  the  possibility  of  substan¬ 
tial  increases  in  earnings  of  industry  in  general  and 
consequently  of  greatly  increased  capital  values.  This, 
in  turn,  would  tend  to  retard  or  postpone  potential  in¬ 
creases  in  the  value  of  United  Corporation  common  stock. 

Further  study  of  this  subject  of  option  warrants 
has  convinced  me  of  the  large  element  of  value  inherent 
in  a  perpetual  or  very  long  term  option.  As  I  have 
testified,  I  believe  that  this  value  can  be  determined 
within  an  area  of  reasonable  range.  It  is  for  this  reason 
that  I  believe  I  have  been  able  to  show  the  relative 
values  of  the  present  warrants  and  a  warrant  modified 
only  to  the  extent  that  its  exercise  price  is  reduced  to 
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$19.25,  and  to  demonstrate  the  fairness  of  this  type  of 
substitution. 

Once,  however,  a  short  period  of  life  is  placed  on 
the  warrant,  it  adds  a  new  and  very  complex  element 
into  the  problem  of  valuing  the  warrant  and  one  which, 
frankly,  I  do  not  know  how  to  measure. 

But  even  without  measuring  it,  it  is  obvious  that  in 
these  uncertain  and  troubled  times,  a  period  of  five  years 
is  so  short  as  to  very  substantially  reduce  the  value  of 
an  option  to  buy  stock,  at  any  price  materially  above  its 
present  market  value,  no  matter  how  attractive  its  longer 
term  prospects  may  be. 

To  speak  plainly,  I  no  longer  consider  the  proposal 
to  (4068  R)  exchange  a  new  $7  option  with  a  five  year 
life  as  offering  anywhere  near  the  equitable  equivalent 
of  the  value  of  the  warrants  presently  outstanding. 

Q.  You  have  testified  that  in  your  opinion  the  only 
demonstrably  fair  way  of  treating  the  warrant  holders 
suggested  to  date  is  simply  to  reduce  the  exercise  price 
of  the  warrants  to  $19.25. 

Have  you  considered  the  fairness  of  possible  alterna¬ 
tive  plans  which  would  provide  for  the  exchange  of  the 
warrants  for  cash  or  common  stock?  A.  I  have,  of  course, 
considered  other  ways  in  which  the  value  pertaining  to 
the  warrants  might  be  recognized  and  the  equitable  equiv¬ 
alent  thereof  given  to  the  holders,  so  as  to  fairly  permit 
their  cancellation. 

The  obvious  possibilities  are  a  cash  payment  or  an 
exchange  of  a  certain  proportion  of  common  stock.  The 
first  alternative,  that  of  a  cash  payment,  I  would  consider 
highly  unsatisfactory.  A  cash  payment  sufficient  to  coin¬ 
cide  with  the  present  fair  value  of  the  warrants  would 
of  necessity  be  substantial  and  would  entail  a  surrender 
of  present  assets  by  the  common  stockholders  which  they 
are  under  no  obligation  to  agree  to.  The  present  value 
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of  the  warrants  lies  primarily  in  the  right  they  have  to 
participate  in  the  future  prosperity  of  the  company;  the 
holders  thereof  are  potential  future  participants  in  the 
(4069  R)  enterprise;  they  have  no  enforceable  claim 
against  the  present  assets;  their  interest  is  essentially 
a  continuing  one,  not  one  to  be  cut  off  and  terminated  by 
arbitrary  action. 

Theoretically,  I  suppose,  it  would  be  possible  to 
place  a  present  cash  value  on  the  continuing  rights  per¬ 
taining  to  the  warrants.  It  would  seem  impossible  to  do 
so,  however,  to  the  satisfaction  of  both  the  warrant 
holders  and  the  common  stockholders  and  since  the  con- 
troversv  that  would  result  seems  to  me  whollv  needless, 
I  can  see  no  reason  to  attempt  it. 

If  it  were  necessary  to  estimate  a  reasonable  cash 
offer  I  would  say  that,  in  any  event,  it  should  not  be 
less  than  the  present  cash  value  of  what  I  have  testified 
to  as  the  present  fair  investment  value  of  the  warrants. 
In  my  opinion  they  have  a  fair  value  equal  to  20  percent 
to  25  percent  of  the  fair  investment  value  of  the  common 
stock.  If  this  percentage  is  applied  to  the  recent  market 
price  of  the  stock  of  4,  the  cash  equivalent  would  amount 
to  SO  cents  to  $1.  These  figures  should  be  reduced  slightly 
to  offset  anv  selling  costs  that  would  be  incurred  in  re- 
ceiving  anything  other  than  cash. 

The  second  alternative,  that  of  exchanging  common 
stock  for  the  warrants,  avoids  the  inherent  difficulties 
of  a  cash  offer. 

(4070  R)  If  an  exchange  were  made  in  proper  pro¬ 
portions,  it  would  fall,  I  believe,  within  permissible  limits 
of  fairness  both  to  the  warrant  holders  and  the  common 
stockholders.  An  exchange  of  common  stock  for  option 
warrants  involves  the  exchange  of  one  security  form 
for  another,  and  I  believe  that  I  have  demonstrated  these 
relative  values  of  both  the  common  stock  and  the  option 
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warrants  inter  sese  to  arrive  at  a  basis  for  a  reasonably 
fair  exchange. 

However,  this  action  also  presents  problems  which 
I  believe  it  is  wholly  unnecessary  to  raise,  since  in  my 
opinion  there  is  no  requirement  either  in  law  or  in  equity 
that  necessitates  the  elimination  of  the  warrants. 

Q.  You  are  familiar,  are  you  not,  with  the  Circuit 
Court  decision  in  the  Niagara  Hudson  case,  in  which 
Judge  Hand  stated, 

“  *  *  *  in  the  discharge  of  its  duties  the  Com¬ 
mission  was  free  to  eliminate  such  securities  (war¬ 
rants)  as  these,  constituting  as  they  did  a  perpetual 
right  to  demand  an  increase  in  the  common  shares 
of  the  new  company.  Such  a  possible  future  increase 
in  the  capital  of  a  public  utility  company  might  well 
be  deemed  certainly  a  needless,  and  perhaps  a  dis¬ 
turbing,  ‘complexity’  in  its  ‘structure’.” 

A.  I  will  not  dispute  the  propriety  of  this  statement, 
but  I  claim  that  it  is  inapplicable  and  wholly  without 
force  (4071  R)  in  respect  to  The  United  Corporation. 
A  public  utility  company  is  in  the  business  of  supplying 
certain  services  to  its  customers.  The  extent  of  these 
services  and  consequently  the  company’s  investment  and 
capital  rquirements  are  not  matters  of  its  own  selection. 

If  the  market  it  serves  is  saturated,  it  has  no  need 
for  additional  capital  investment  and  a  requirement  to 
issue  additional  common  stock  in  exchange  for  warrants 
might  well  result  in  an  accumulation  of  cash  in  its 
treasury  for  which  there  was  no  productive  employment. 

United  Corporation,  as  an  investment  company,  would 
certainly  not  represent  a  parallel  case.  Capital  funds 
are  the  very  material  with  which  it  works.  They  are  its 
life  blood.  It  is  difficult  to  conceive  of  circumstances  under 
which  on  the  one  hand  warrant  holders  would  be  willing 
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to  contribute  additional  capital  to  the  enterprise  and  on 
the  other  United  would  be  reluctant  to  accept  it. 

Q.  You  mentioned  that  if  an  exchange  of  common 
stock  were  made  for  the  warrants  in  proper  proportion 
you  believe  that  it  wTould  fall  within  the  permissible  limits 
of  fairness.  What  in  your  opinion  would  be  a  proper 
proportion?  A.  I  have  testified  as  to  the  relative  values 
of  United’s  common  stock  and  option  warrants  and  have 
stated  that  in  my  opinion  the  warrants  have  a  fair  and 
reasonable  (4072  R)  value  of  from  20  to  25  percent 
of  present  fair  value  of  the  common  stock. 

If  common  stock  were  issued  in  exchange  for  the 
warrants,  therefore,  I  believe  that  the  warrant  holders 
should  receive  between  14  and  1/5  of  a  share  of  common 
stock  in  exchange  for  each  warrant  held. 

Q.  How  much  additional  common  stock  would  this 
require  United  to  issue?  A.  There  are  presently  out¬ 
standing  3,732,059  option  warrants.  If  the  exchange  were 
on  the  basis  of  %  share  of  common  for  each  warrant, 
it  would  require  the  issuance  of  933,014  and  a  fraction 
shares.  If  the  exchange  were  on  the  basis  of  1/5  share 
of  common  for  each  warrant,  it  would  require  the  issuance 
of  746,411  and  a  fraction  shares. 

Q.  What  dilution  would  this  cause  in  respect  to  the 
present  outstanding  shares  of  United  common?  A.  It 
would  increase  the  outstanding  shares  by  approximately 
5.1  percent  in  the  case  of  a  1/5  share  exchange  and  by 
approximately  6.4  percent  in  the  case  of  a  y4  share 
exchange. 

On  a  per  share  basis  with  respect  to  the  presently 
outstanding  common  stock,  the  effect  would  be  minor.! 

Assuming  a  14  share  exchange,  the  outstanding  com¬ 
mon  shares  would  be  increased  to  15,462,506  shares.  Ac¬ 
cording  to  United’s  1949  Annual  Report  its  net  assets 
at  December  31,  (4073  R)  1949,  had  a  market  value  of 
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$61,128,278,  or  $4.21  per  share  of  the  common  stock 
presently  outstanding.  On  the  basis  of  the  increased 
shares  the  net  asset  value  per  share  would  be  $3.96  per 
share. 

Assuming  a  1/5  share  exchange,  the  net  asset  value 
at  market  on  the  basis  of  the  15,275,903  shares  that 
would  be  outstanding  would  be  $4  per  share. 

On  the  basis  of  anticipated  earnings  of  21  cents  per 
share  for  1950,  the  issuance  of  such  additional  stock  would 
reduce  this  figure  by  approximately  1  cent  to  1.3  cents 
per  share,  respectively. 

I  accordingly  am  of  the  opinion  that  the  adverse 
effect  on  existing  common  stockholders  would  be  so  small 
as  to  be  fair  to  them,  in  view  of  the  benefit  to  them 
involved  in  cancelling  the  warrants. 

Q.  From  your  previous  testimony,  your  opinion  as 
to  the  fairness  of  the  present  plan  of  the  company, 
namely  to  eliminate  the  warrants  without  compensation 
to  the  warrant  holders,  is  fairly  obvious.  Will  you, 
however  please  state  your  opinion  of  this  plan?  A.  I 
regard  the  plan  as  grossly  unfair  and  unwarranted  by 
any  considerations  that  have  been  or  can  be  advanced. 
The  existing  warrants  were  issued  for  a  valuable  con¬ 
sideration  in  1929,  they  have  been  actively  traded  in 
large  volume  on  the  New  York  Curb  Exchange  for  over 
twenty  years  (4074  R)  and  millions  of  dollars  have 
changed  hands  in  such  transactions. 

As  appears  from  the  Commission’s  Exhibit  42,  the 
warrants  of  The  United  Corporation  were  issued  in  1929 
with  common  stock  and  preference  stock  in  packages  for 
certain  assets  acquired  by  The  United  Corporation.  These 
assets  consisted  of  $21,200,826  in  cash,  239,526  shares 
of  common  stock  of  the  United  Gas  Improvement  Com¬ 
pany,  911,126  shares  of  common  stock  of  Public  Service 
Corporation  of  New  Jersey,  62,360  shares  of  second  pre- 
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ferred  stock,  350,957  shares  of  common  stock,  and  124,740 
option  warrants  of  Mohawk  Hudson  Power  Corporation. 
These  securities  in  that  month  (January,  1929)  had  a 
low  market  value  of  $141,856,365.50.  The  warrants  were 
thus  issued  to  the  same  people  to  whom  1,006,335  shares 
of  Preferred  Stock  and  4,229,910  shares  of  common  stock 
of  The  United  Corporation  w^ere  issued  simultaneously  for 
very  valuable  considerations. 

The  common  stockholders  received  and  are  still  en¬ 
joying  the  benefit  of  this  consideration,  or  the  proceeds 
thereof,  a  part  of  which  was  received  for  the  warrants. 
The  exact  amount  so  received  is  unascertainable,  although 
it  must  have  been  substantial  because  the  warrants,  when 
first  traded  on  the  Curb  Exchange  in  July  of  1929,  as 
appears  from  Commission’s  Exhibit  7,  varied  from  a  low 
of  42%  to  a  high  of  47%. 

(4075  R)  On  this  basis  the  warrants  (assuming  a  fair 
value  of  $45)  were  worth  then  $179,764,065.  The  corpora¬ 
tion  has  received  value  for  them  and  should  not  how 
ignore  this  value.  The  common  stock  which  was  issued 
simultaneously  was  always  subject  to  the  rights  re¬ 
presented  by  the  warrants. 

So  were  the  10,036,884  shares  of  common  stock  addi¬ 
tionally  issued  otherwise  than  by  exercise  of  warrants. 
To  take  away  these  rights  which  are  represented  by  the 
warrants  appears  to  me  to  be  grossly  unfair.  The  common 
stockholders,  whose  rights  can  rise  no  higher  than  those 
of  the  persons  to  whom  the  stock  "was  originally  issued, 
certainly  have  no  ground  for  complaint.  262,698  additional 
shares  of  common  stock  were  issued  in  1929  on  the 
exercise  of  warrants.  Thus  present  owners  of,  or  prede¬ 
cessors  in  title  to,  of  30.8  percent  of  the  presently  out¬ 
standing  shares  received  the  warrants  and  have  either 
exercised  or  sold  them  or  still  hold  them. 

Q.  You  stated  before  that  you  agree  with  the  views 
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of  the  Commission,  and  what  is  apparently  the  view  of  the 
witnesses  for  the  company,  that  it  is  fair  to  treat  the 
warrant  holders  as  though  they  were  in  the  position 
which  they  were  in  prior  to  the  distribution  of  the  Niagara 
Hudson  dividend. 

Is  it  not  also  fair,  by  the  same  token,  to  treat  them 
as  though  they  were  in  the  position  in  which  they  were 
(4076  R)  prior  to  the  retirement  of  the  $3  preference 
stock  of  The  United  Corporation.  A.  In  my  opinion  this 
would  be  fair  since  the  preference  stock  of  The  United 
Corporation  was  retired  only  because  of  the  mandate 
of  the  Commission  under  Section  11  of  the  Act. 

Q.  Prior  to  the  retirement  of  this  preference  stock, 
The  United  Corporation  was  a  high-leverage  company, 
was  it  not?  A.  It  certainly  was.  The  common  stock  is 
stated  in  the  1949  edition  of  Weisenberger,  “Investment 
Companies, ■’  page  179,  to  be  of  moderate  leverage  and 
the  warrants  of  high  leverage. 

Q.  Accordingly,  in  your  opinion  it  is  fair  to  regard 
the  warrants,  in  computing  their  value,  as  those  of  a 
high-leverage  company?  A.  That  is  correct. 

Q.  It  follows,  then,  that  it  is  fair,  in  your  opinion, 
to  treat  the  warrants  as  though  they  would  advance  in 
value  substantially  more  than  a  normal  advance  in  the 
stock  market  in  general  and  in  stocks  of  investment  com¬ 
panies  in  particular?  A.  That  is  correct. 

Q.  The  United  Corporation  now  has  a  capital  struc¬ 
ture  consisting  of  common  stock  plus  the  outstanding 
option  warrants.  (4077  R)  In  your  opinion,  is  such  a  capital 
structure  complex?  A.  It  certainly  is  not.  The  only  thing 
that  could  be  simpler  would  be  a  capitalization  consisting 
solely  of  common  stock.  The  addition  of  the  warrants 
to  such  a  structure  is  very  simple  to  understand  and  is 
not  to  my  mind  in  any  way  complex.  Since  the  warrant 
holders  have  no  vote,  of  course,  it  does  not  affect  the 
distribution  of  voting  power  in  any  way  whatsoever. 
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Mr.  Mulford: — Mr.  Examiner,  I  would  like  to  offer 
in  evidence  Warrant  Holders’  Committee  Exhibits  9 
through  24. 

Hearing  Examiner: — They  may  be  received. 

(Warrant  Holders’  Committee  Exhibits  9  through 
24  were  received  in  evidence.) 

*•••**• 

Testimony  of  Mr.  Tatham — Cross  Examination  by  Mr. 

Nowlin. 

(4179  R)  By  Mr.  Nowlin: 

Q.  I  believe  in  your  direct  testimony  you  took  the 
period  from  1937  to  1949  for  the  basis  of  your  computa¬ 
tion  studies,  is  that  correct?  A.  That  is  correct,  in  respect 
to  certain  of  the  studies. 

Q.  You  haven’t  made  any  studies  from  1929  to  1937 
to  determine  what  competent  statistics  you  would  compile 
on  the  basis  of  that  record,  have  you?  A.  Only  in  the  case 
of  one  Company,  which  was  Atlas  Corporation.  As  I 
recall  at  the  end  of  1929  was  of  the  order  of  $3  and  certain 
odd  cents  as  compared  with  a  net  asset  value  of  $30  pres¬ 
ently. 

Q.  Is  your  judgment  as  to  the  investment  value  of 
The  United  Corporation  warrants  based  upon  your  study 
of  those  investment  companies  from  1937  to  1949,  apd 
United’s  record  during  the  same  period?  A.  I  am  not 
quite  sure  that  I  understand  that.  Would  you  read  it 
back? 

(Question  read.) 

A.  I  would  say  that  it  is  largely  based  upon  the 
record  of  the  investment  companies  rather  than  United 
Corporation’s  record,  because  United  Corporation’s  recofd 
from  1937  through  1949  is  not  particularly  indicative  of 
what  its  future  record  may  be.  The  record  of  other  in¬ 
vestment  (4180  R)  companies  over  a  period  of  time,  I 
think,  is  more  significant  as  being  indicative  of  what 
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United  Corporation’s  future  record  may  be,  and  it  was 
on  the  basis  of  what  I  felt  it  reasonable  to  expect  that 
United  Corporation  might  achieve  in  the  future  that  I 
came  to  the  conclusion  that  the  warrants  had  substantial 
value  and  consequently  bought  them  last  fall. 

Q.  Do  you  know  whether  or  not  your  judgment  as 
to  the  value  of  The  United  Corporation  warrants  would 
be  as  optimistic  as  it  is  if  you  had  trended  your  study 
back  to  1929  through  1949,  rather  than  from  1937  to  1949? 
A.  I  don’t  believe  that  would  have  changed  my  opinion. 

Q.  Isn’t  it  a  fact,  Mr.  Tatham,  that  in  the  period 
1929  to  1937  it  was  not  as  successful  a  period  of  opera¬ 
tion  for  investment  companies  as  the  period  1937  to  1949? 
A.  Of  course  if  you  take  1929  as  a  base  year,  and  com¬ 
pare  it  with  any  figure  in  the  30 ’s,  as  a  measure  of  the 
market  action  of  securities,  you  are  going  to  get  a  pretty 
unfavorable  record,  because  1929  represented  a  period  of 
very  substantial,  high,  bull  market  prices  for  securities. 
1937,  the  end  of  1937,  in  my  opinion  represented  an  area 
of  securities  prices  that  was  neither  substantially  high 
nor  markedly  low.  If  you  use  as  a  base  period  either  a 
very  high  point  in  the  securities  market  or  a  very  low 
point,  and  trend  your  figures  to  some  subsequent  date, 
you  are  bound  (4181  R)  to  get  results  that  are  going  to 
reflect  to  some  extent  anyway  the  course  of  the  market. 
I  think  that  using  the  period  such  as  1937  is  more  reason¬ 
able  for  a  base  than  would  be  using  the  period  such  as 
1929. 

Q.  Isn’t  it  a  fact  that  during  the  period  1930  to  1937 
several  of  the  investment  companies  had  tremendous 
losses?  A.  I  think  that  is  correct. 

Q.  And  that  their  recoupments  have  occured  in  several 
of  these  instances  subsequent  to  1937?  A.  I  did  not 
study  the  record  of  any  investment  companies  except 
Atlas  in  any  detail  prior  to  1937. 
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Q.  Are  you  familiar  with  the  record  of  Lehman  Cor¬ 
poration?  A.  Not  prior  to  1937.  , 

Q.  Is  it  fair  to  state  then  that  if  you  were  to  use  as 
a  base  computation  the  years  1930  to  1947  you  would 
obtain  substantial  differences  in  the  statistical  informa¬ 
tion  than  those  presented  in  the  years  which  you  have 
submitted?  A.  I  don’t  know.  I  haven’t  checked  the  1947 
year-end  figures  against  the  1930  figures. 

Q.  Isn’t  it  a  fact,  Mr.  Tatham,  that  for  the  period 
1930  to  about  1934,  the  markets  were  severely  depressed 
and  that  following  1934  there  began  to  ensue  a  rising 
market?  (4182  R)  A.  I  think  that  is  historically  correct 
Q.  And  that  rise  of  that  market  continued  to  reach 
almost  bull  market  proportions  for  the  years  1945  to 
1949?  A.  As  I  recall  the  market  generally  reached  its 
bull  market  high  in  the  year  1946.  And  thereafter  it 
declined.  ] 

Q.  As  I  understand  it,  your  study  attempted  to  pro¬ 
ject  into  the  reasonable  foreseeable  future  a  valuation  of 
the  warrants,  is  that  right?  A.  Yes,  that  is  correct. 

(4183  R)  Q.  For  that  matter  what  period  of  years  did 
you  have  in  mind  for  projection  into  the  future?  five 
years?  ten  years?  A.  I  felt  that  within  a  period,  a  future 
period  of  approximately  12  years,  it  w’ould  be  reasonable 
to  expect  United  Corporation  to  achieve  a  record  that 
would  be  as  good  as  the  average  record  of  the  other  closed- 
end  companies  during  the  12-year  period  that  I  set  forth 
in  my  tables. 

Q.  Then  is  it  reasonable  to  assume  from  your  state¬ 
ment  that  you  anticipate  a  high  level  of  markets  prevail¬ 
ing  through  the  next  12  years  to  come?  A.  I  think  it  is i 
reasonable  to  expect  during  the  ensuing  or  following  12 
years  low*er  market  levels  and  higher  market  levels,  and 
quite  possibly  substantially  higher  market  levels  for  se¬ 
curities  in  general. 
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Q.  But  you  do  not  anticipate  any  return  to  conditions 
that  existed  from  1930  to  1937  in  market  prices!  A.  I 
would  not  anticipate  that  we  will  see  conditions  in  the 
next  12  years  comparable  to  the  depression  conditions  we 
saw  in  the  early  ’30s.  I  don’t  think  that  is  likely. 

Q.  Do  you  conceive  that  there  is  any  possibility  that 
there  will  be  a  reduction  in  taxes  presently  prevailing  in 
the  next  12  years,  a  substantial  reduction!  A.  I  think  that 
is  an  extremely  difficult  question  to  answer. 

Q.  In  your  computations  arriving  at  your  estimated 
value  (4184  R)  did  you  take  into  account  the  possible  tax 
advantages  accruing  to  United  from  the  disposition  of 
assets!  A.  Not  directly.  But  I  considered  that  as  an 
additional  factor  of  advantage  to  United  which  would 
perhaps  increase  the  likelihood  of  its  achieving  a  favor¬ 
able  record. 

Q.  In  projecting  your  estimate  for  the  foreseeable 
future,  over  the  12-year  period,  were  you  familiar  with 
the  plans  of  the  corporation  with  respect  to  dispositions 
of  securities  for  the  next  five  or  six  years?  A.  Not  in 
any  detail.  As  I  understand  it,  no  detail  plans  of  dis¬ 
position  of  present  securities,  or  acquisition  of  other  in¬ 
vestments  have  been  made  a  matter  of  record,  apart  from 
the  specific  instances  covered  in  this  proceeding. 

Q.  In  arriving  at  your  foreseeable  value  did  you  use 
as  one  of  the  basic  factors  the  fact  that  United  would 
become  operating  in  full  bloom  as  an  investment  company 
within  the  next  year?  A.  Within  a  reasonable  period. 
Perhaps  the  next  year  to  two  and  a  half  years. 

Q.  Are  you  familiar  with  the  testimony  of  Mr.  Hickey, 
I  think,  in  this  proceeding  with  respect  to  the  corpora¬ 
tion’s  plans  for  preserving  the  tax  advantages  and  their 
gradual  sales  of  securities?  A.  As  I  recall  I  have  heard 
Mr.  Hickey  talk  about  the  preservation  of  the  tax  ad¬ 
vantages  the  corporation  now  has. 
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(4185  R)  Q.  Do  you  know,  or  have  you  made  any 
study  of  your  own  to  determine  the  number  of  years 
which  would  ensue  in  order  for  United  to  realize  the 
maximum  tax  advantage  for  its  stockholders — in  dispos¬ 
ing  of  its  portfolio  securities?  A.  No,  I  have  not  made 
any  study.  It  has  been  my  understanding  that  these  tax 
advantages  would  last  for  a  period  of  a  few  years  anyway. 

Q.  Isn’t  it  a  fact  that  in  order  to  take  advantage  of 
all  the  tax  advantages  that  it  would  require  a  period  of 
years,  from  ten  to  twenty  years?  A.  I  don’t  know.  I 
asume  that  is  a  matter  of  tax  laws  that  I  am  not  familiar 
with. 

Q.  Assuming  that  it  is  the  management’s  program  to 
dispose  of  its  portfolio  holdings  gradually  in  order  to 
preserve  the  maximum  tax  benefits  to  its  stockholders  and 
that  period  would  take  ten  years,  would  you  still  estimate 
that  the  value  of  these  warrants  would  be  the  same  as 
you  testified  to  on  direct  examination? 

•  •••••• 

(4187  R)  A.  Yes.  ! 

By  Mr.  Nowlix: 

Q.  How  could  that  possibly  be,  Mr.  Tatham,  if  the 
corporation  is  going  to  take  a  ten-  to  twelve-year  period  in 
which  to  convert  its  present  portfolio  into  investment  pros¬ 
pects?  How  could  the  corporation  conceivably  in  the  next 
12  years — that  is  the  warrants — how  could  the  value  of  the 
warrants  in  the  next  12  years  be  the  estimate  which  you 
have  made  which  I  understand  is  based  upon  a  study  of 
other  investment  company  operations?  Aren’t  the  two  in 
direct  conflict?  A.  I  don’t  think  they  are.  The  value  of 
the  warrants  lies  in  the  fact  that  they  are  a  perpetual  call 
on  common  stock  which  has  in  my  opinion  a  reasonable 
possibility  of  very  materially  increasing  in  value  over  a 
future  period.  Inasmuch  as  they  are  a  perpetual  call  it 
is  difficult  to  measure  how  much  of  that  value  is  depend- 


96a 


Mr.  Tatham,  Cross. 


ent  upon  an  increase  in  value  of  the  stock  within  five 
years  or  ten  years  or  fifteen  years. 

If  it  is  reasonable  to  anticipate  an  eventual  increase 
in  the  value  of  the  stock  I  think  that  that  anticipation  in¬ 
evitably  gives  value  to  a  perpetual  call  on  the  stock. 
Within  what  time  period  the  value  of  the  stock  might  ad¬ 
vance  (4188  R)  materially  I  think  is  impossible  to  say, 
irrespective  of  what  management  has  said  in  regard  to 
its  intentions. 

Its  intentions  may  change,  new  factors  may  come  in, 
all  sorts  of  new  developments  may  present  themselves, 
opportunities  may  present  themselves  that  are  not  now7 
foreseen,  w7hich  might  be  embraced,  and  I  don’t  think  that 
I  have  attempted  to  pin  the  value  of  the  warrants  down 
to  w7hat  might  happen  specifically  within  a  certain  period 
of  time. 

The  evidence  that  I  introduced  in  the  form  of  certain 
exhibits  was  merely  to  show7  that  over  these  periods  of 
time  other  companies  that  might  be  reasonably  compar¬ 
able  have  achieved  these  results.  The  fact  that  they  have 
achieved  the  results  I  think  is  persuasive  evidence  that 
United  Corporation  might  be  able  to,  or  would  be  able  to, 
achieve  comparable  results. 

Q.  I  assume  that  your  .judgment  as  to  valuation  of 
the  United  warrants  is  based  in  most  part,  if  not  com¬ 
pletely,  upon  the  record,  the  performance  record  of  the 
investment  companies  w7hich  you  have  listed  in  this  record  ? 
A.  Plus  what  I  would  consider  to  be  the  opportunities 
that  will  be  available  for  United  Corporation  in  view  of 
the  program  mentioned  by  the  management  and  the  possi¬ 
bility  of  The  United  Corporation  substantially  benefiting 
from  those  opportunities. 

Q.  Do  I  understand  that  in  arriving  at  your  valuation 
(41S9  R)  of  the  United  warrants  that  you  assume  complete 
freedom  of  operation  by  United  Corporation  as  an  invest- 
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ment  company,  from,  we  will  say,  a  period  from  one  year 
from  date  to  the  indefinite  future?  A.  I  would  say  free¬ 
dom  from  the  impact  of  the  Holding  Company  Act  from 
whatever  period  would  be  required  to  complete  its  trans¬ 
formation  into  an  investment  company  exempt  from  the- 
Holding  Company  Act.  i 

Q.  If  The  United  Corporation  were  going  to  embark 
upon  a  program  of  conserving  its  tax  benefits  to  stock¬ 
holders  for  the  next  ten  years,  thereby  reducing  their  port¬ 
folio  holdings  gradually,  and  not  investing  any  great 
substantial  amount  of  money  in  any  one  year,  would  your 
judgment  as  to  the  value  of  United  warrants  be  the  same: 
as  expressed  on  direct  examination?  A.  I  don’t  think  wre 
can  ignore  the  possibility  of  United  Corporation’s  obtain¬ 
ing  additional  capital  and  making  additional  investments 
within  a  ten-year  period,  or  within  an  even  shorter  period. 

I  think  that,  as  I  recall,  Mr.  Hickey  himself  testified  to' 
the  possibility  of  that  happening.  j 

Q.  I  think  you  testified  on  direct  to  the  effect  that 
in  your  opinion  the  value  of  the  common  stock — the  mar¬ 
ket  value  of  the  common  stock  was  directly  affected  by 
the  outstanding  warrants;  is  that  correct?  A.  Yes. 

(4190  R)  Q.  In  other  words,  it  is  your  opinion  that 
the  United  common  stock  would  be  worth  more  market- 
wise  if  there  were  no  warrants  outstanding  than  it  is 
presently?  A.  It  would  be  worth  more  investment-wise. 
To  what  degree  the  market  pays  attention  to  that  factor 
I  don’t  know.  I  assume  that  it  does  pay  some  attention 
to  it. 

Q.  You  mentioned  investment-wise.  I  asked  for  the 
market.  A.  Investment-wise  I  would  say  that  the  presence 
of  the  warrant  detracts  from  the  investment  value  of  the 
common  stock,  and  I  believe  that  to  some  extent  it  has  a 
reducing  effect  on  the  market  price  of  the  common  stock 
over  any  period  of  time.  I 
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Q.  Does  that  mean  that  in  your  judgment  the  out¬ 
standing  warrants  tend  to  hold  the  market  price  of  United 
down  beyond  what  it  would  be  if  there  were  no  warrants? 
A.  If  the  warrants  were  presently  cancelled  that  would 
add  a  measure  of  value  to  the  common  stock  which,  over 
a  period  of  time,  should  be  reflected  in  the  market  valua¬ 
tion  of  the  common  stock. 

Q.  What  conceivable  or  immediate  effect  would  it  have 
on  the  United  common  stock  if  the  warrants  were  no  longer 
in  existence?  A.  It  would  remove  from  the  common  stock¬ 
holders’  equity  the  potential  eventual  dilution  that  would 
result  (4191  R)  from  the  exercise  of  the  warrants. 

Q.  I  don’t  want  to  keep  repeating  but  I  don’t  believe 
I  have  a  direct  answer.  In  your  opinion  then,  the  out¬ 
standing  warrants  today  tend  to  depress  the  market  price 
of  the  United  common?  A.  No,  I  can’t  say  that  I  think 
that. 

Q.  Do  you  think  it  has  an  adverse  effect  on  the  mar¬ 
ket  price  of  the  United  common?  A.  It  has  an  adverse 
effect  on  the  investment  value  of  the  common. 

•  ****#• 

(4192  R)  Q.  Do  you  think  the  outstanding  warrants 
have  an  effect  on  the  market  price  of  the  United  common? 
A.  Yes,  I  think  they  do. 

Q.  To  that  extent  it  would  tend  to  deter  or  impede 
equity  financing  by  United  Corporation? 

•  •••••• 

(4193  R)  A.  I  don’t  think  that  a  factor  which  would 
merely  exercise  a  depressing  effect  upon  the  common 
stock,  and  I  might  add  that  the  extent  of  that  depressing 
effect  is  very  difficult  to  measure  and  I  think  can  only  be 
conceived  of  as  over  a  period  of  time. 

I  don’t  think  that  you  can  say  that  the  presence  of 
the  warrants  exerts  a  measurable  depressing  effect  on 
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the  price  of  the  common  as  of  any  one  day  or  any 
particular  period  of  time.  Or  if  it  does  it  would  be 
impossible  to  measure  it  or  distinguish  it  from  the  effect 
of  all  other  factors  that  have  a  bearing  on  the  market 
price. 

The  fact  that  there  is  some  element  that  has  a 
depressing  effect  on  the  market  price  of  the  common  of 
itself  does  not  necessarily  preclude  or  greatly  make  very 
much  more  difficult  the  question  of  equity  financing.  It 
would  do  no  more  than  perhaps  result  in  the  equity 
financing  bringing  in  a  little  bit  less  per  share. 

By  Mr..  Nowlin:  1 

Q.  Have  you  been  advised  or  are  you  informed  as 
to  whether  or  not  United  could  make  further  distributions 
of  its  portfolio  securities  without  the  consent  of  the 
warrant  (4194  R)  holders?  A.  I  have  read  statements 
by  the  company,  and  I  think  the  company’s  counsel,  to 
the  effect  that  the  warrant  holders  have  no  rightsj  in 
respect  to  distributions  of  assets  by  United  Corporation. 

Q.  If  that  were  true,  and  if  the  corporation  should 
decide  to  make  a  distribution  of  all  of  its  holdings  of 
Niagara  Mohawk,  would  that  change  your  estimate  of 
value  for  the  warrants? 

•  ***#*• 

(4196  R)  A.  It  certainly  would  have  some  effect 
on  the  value  of  the  warrants.  It  would  depend  on  how 
the  distribution  were  made.  If  the  distribution  were  in 
the  nature  of  a  capital  distribution  which  reduced  the 
assets  of  The  United  Corporation,  left  outstanding  the 
present  number  of  common  shares,  it  would  have  a  certain 
effect  on  the  value  of  the  warrants. 

If  the  distribution  were  made  in  the  form  of  an 
exchange  for  outstanding  common  stock,  it  would  have  a 
very  (4197  R)  materially  smaller  effect,  but  some  effect. 

By  Mr.  Nowlin: 
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Q.  I  believe  you  testified  on  direct  to  the  effect  that 
in  your  judgment  the  present  investment  value  of  United 
common  was  $5  to  $5.25  a  share.  A.  Between  $5  and 
$5.25,  approximately. 

Q.  And  that  compared  with  what  market  quotation 
as  of  today  or  yesterday?  A.  I  think  it  closed  yesterday 
at  four. 

Q.  Tell  me  what  you  mean  by  the  term  “present 
investment  value.”  A.  I  would  say  that  the  present 
investment  value  of  a  securitv  is  that  amount  which  a 
fully  informed  investor  would  pay  for  the  security  in 
the  light  of  his  interpretation  of  the  outlook. 

Hearing  Examiner: — That  might  not  necessarily  be 
the  market  value. 

The  Witness  : — It  definitely  might  not  necessarily 
be  the  market  value  and  frequently  deviates  substantially 
from  the  market  value  as  of  any  particular  time. 

By  Mr.  Nowlin: 

Q.  Did  you  reach  any  conclusion  as  to  the  reasonable 
foreseeable  investment  value  of  these  warrants?  A.  I 
don’t  believe  that  I  reached  any  definite  or  precise  con¬ 
clusion  as  to  the  reasonable  foreseeable  investment 
(4198  R)  value  of  the  warrants.  I  did  mention  that  in 
my  opinion  what  was  described  as  the  reasonable  fore¬ 
seeable  value  of  the  common  by  Mr.  Hickey,  or  maximum 
reasonable  foreseeable  value,  of  10,  did  not  coincide  with 
what  I  considered  to  be  the  maximum  reasonable  fore¬ 
seeable  value  of  the  common. 

Q.  What  was  your  estimate  of  the  reasonable  fore¬ 
seeable  value  of  the  United  common?  A.  I  don’t  think 
I  gave  any  such  figure. 

Q.  Have  you  reached  any  conclusion  on  that?  A.  I 
indicated  that  I  thought  that  it  would  be  considerably 
higher  than  10. 

Q.  Do  you  mean  by  that  15  or  12?  A.  I  believe 
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that  I  said  a  little  bit  earlier  that  I  was  considering  a 
period  of  time  of  approximately  12  years  in  the  future, 
and  that  I  indicated  that  in  my  opinion  over  the  ensuing 
12  years  it  would  be  reasonably  possible  for  United 
Corporation’s  common  stock  to  advance  in  price  to,  say, 
close  to  the  exercise  value  of  the  warrants. 

Hearing  Examiner: — Which  is  2714? 

The  Witness: — Which  is  2714.  Actuallv  in  my  testi- 
mony  I  said  that  on  the  basis  of  the  United  portfolio,  or 
United’s  assets  prior  to  the  Niagara  Hudson  distribution, 
I  considered  it  reasonably  possible  for  the  future  value 
of  its  assets  to  reach  a  figure  equal  to  in  excess  of  $27.50 
per  share  of  the  common.  And  that  after  the  distribution 
of  (4199  R)  the  Niagara  Hudson  stock  I  felt  that  it 
would  be  reasonably  possible  for  the  value  of  United’s 
assets  to  reach  a  figure  of  perhaps  $24  or  $24  per  share 
of  common  within  the  ensuing  12  years. 

By  Mr.  Nowlin: 

Q.  As  I  recall  it,  the  rights  of  the  warrants  are 
to  convert  one  warrant  into  one  share  of  United  common 
at  $27.50.  A.  That  is  correct. 

Q.  And  it  is  your  judgment  that  the  United  common 
lias  a  reasonable  foreseeable  investment  value  of  $27.50 
a  share?  A.  I  didn’t  mention  a  figure  of  $27.50,  and  I 
didn’t  use  the  language  that  you  are  using.  I  said  that 
on  the  basis  of  United’s  assets  prior  to  the  Niagara 
capital  distribution  I  considered  it  reasonably  possible 
that  United’s  assets  within  a  12-vear  period  would  in¬ 
crease  in  value  to  a  point  where  the  common  stock  would 
have  a  value  of  in  excess  of  $27.50. 

I  think  the  figure  was  something  like  30  or  31.  Giving 
recognition  to  the  distribution  of  Niagara  Hudson  I 
considered  it  reasonably  possible  that  the  net  asset  value 
of  United  Corporation  common  stock  within  12  years 
might  reach  a  figure  of  possibly  $25  a  share. 


102a 


Mr.  Tatham,  Cross . 


Mr.  Palmer: — In  12  years? 

(4200  R)  The  Witness: — Within  a  period  of  say  12 
years. 

By  Mr.  Nowlin: 

Q.  lou  don’t  conceive  any  possibility  of  a  warrant 
holder  exercising  the  privilege  to  convert  to  common 
stock  until  the  common  stock  market  has  reached  a  price 
equivalent  to  the  conversion  price?  A.  I  certainly 
wouldn ’t. 

•  **#*#• 

(4200  R)  Q.  How  did  you  arrive  at  the  figure  of 
1914  as  the  adjusted  conversion  rate  for  the  United 
warrants?  A.  That  was  based  on  the  capital  distribution 
of  Niagara  stock  which  represented,  as  I  recall,  a  30 
percent  diminution  in  the  assets  of  United.  Consequently 
we  felt  that  a  comparable  30  percent  diminution  in  the 
call  price  of  the  warrants  would  be  fair  and  reasonable 
to  the  warrant  holders  as  well  as  to  the  common  stock¬ 
holders. 

(4201  R)  Q.  In  the  event  such  adjusted  figure  were 
acceptable,  in  your  judgment  would  the  market  price  of 
the  United  common  stock  within  the  reasonable  fore¬ 
seeable  future  be  equivalent  to  the  19*4  figure?  A.  Within 
the  period  of  time  that  I  have  been  talking  about,  namely, 
12  years,  I  think  that  it  is  reasonable  to  expect  that  the 
present  common  stock  of  United,  which  reflects  the  present 
assets  of  United,  would  reach  and  even  exceed  the  figure 
of  I914. 

Q.  In  reaching  that  conclusion  are  you  assuming  full 
operations  and  employment  of  United’s  present  capital 
throughout  that  12-year  period?  A.  I  am  certainly 
assuming  full  employment  of  United’s  present  capital. 
I  am  also  considering  the  possibility  of  an  increase  in 
United’s  capital  during  the  period. 

Q.  In  reaching  that  conclusion  did  you  forecast  in 
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your  own  mind  that  United  would  not  only  employ  the 
present  capital  of  around  some  60-odd  million  dollars, 
plus  additional  capital  to  be  derived  from  security  sales 
or  other  sources?  A.  I  considered  the  employment  of 
additional  capital  as  a  very  distinct  possibility. 

Q.  In  making  your  forecast  you  anticipated  that 
United  would  be  able  to  successfully  employ  their  total 
assets  to  date  plus  additional  capital  to  be  derived  from 
other  (4202  B)  sources?  A.  That  is  correct.  However, 
I  would  say  on  the  basis  of  United’s  present  capital  alone 
I  think  the  appreciation  which  I  have  indicated  is  a 
reasonable  expectation. 

Q.  I  believe  you  placed  a  present  investment  value  of 
from  $5  to  $5.25  on  the  United  common.  A.  That  is  right. 

Q.  As  compared  with  a  market  value  of  about  $4. 
A.  Right. 

Q.  Could  you  tell  me  in  detail  just  how  you  arrived 
at  that  present  investment  value?  That  is,  what  adjust¬ 
ments  did  you  make  for  the  particular  portfolio  securities 
or  what  factors  did  vou  have  in  mind?  A.  As  I  stated  in 
my  testimony,  that  opinion  as  to  the  present  investment 
value  of  United  did  not  reflect  a  full  analvsis  of  United’s 
present  portfolio.  It  was  an  expression  of  opinion  as  to 
the  approximate  present  value  of  United  Corporation’s 
common. 

It  vras  largely  based  on  the  fact  that  studies  that  I 
had  made  in  regard  to  public  utility  securities  during  the 
early  months  of  this  year  were  selling  at  market  prices 
which  averaged  around  70  to  75  percent  of  what  I  con¬ 
sidered  the  fair  investment  value  of  those  public  utility 
common  stocks.  I  therefore  assumed  that  applying  a 
somewhat  less  percentage  discount  to  United  Corporation’s 
portfolio  would  give  an  (4203  R)  approximate  indication 
of  the  present  fair  value. 

Actually,  in  my  testimony  I  stated,  as  I  recall,  that 
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I  considered  the  fair  investment  value  of  United’s  port¬ 
folio  to  be  approximately  20  to  25  percent  higher  than 
the  net  asset  value.  If  you  accept  the  measure  of  70  to 
75  percent  as  indicative  of  the  relationship  between  the 
market  price  of  utility  stocks  early  this  year  and  their 
investment  value,  transposing  it  would  represent  a  dis¬ 
count  of  about  35  percent. 

So  I  felt  that  using  the  20  to  25  percent  figure  for 
United  certainly  fell  within  reasonable  bounds. 

Q.  Did  you  make  an  analysis  of  any  security  in 
United’s  portfolio  in  reaching  your  provision  of  the  $5 
to  $5.25  investment  value?  A.  I  had  made  analyses  of 
certain  of  the  securities  in  United’s  portfolio,  principally 
Public  Service  Electric  and  Gas,  Consolidated  Edison, 
and  Niagara  Mohawk.  As  I  recall,  in  these  figures  re¬ 
presenting  investment  values  of  these  stocks,  Consolidated 
Edison  was  then  selling  for  about  29.  My  recollection  is 
that  that  represented  approximately  64  percent  of  what 
I  considered  fair  investment  value  to  be. 

Public  Service  as  I  recall  was  selling  for  about  25, 
which  represented  approximately  the  same  discount. 
Niagara  Mohawk  was  selling  I  think  around  23,  which 
represented  a  discount  of  perhaps  12  to  15  percent,  from 
what  I  considered  to  (4204  R)  be  the  fair  value  at  that 
time. 

I  realize  that  Niagara  Mohawk  constitutes  at  present 
the  largest  single  investment  in  United’s  portfolio.  Early 
this  year  the  investment  value  which  I  placed  on  Niagara 
Mohawk  was  not  as  much  higher  than  the  then  market 
value  as  was  the  case  of  either  Public  Service  or  Con¬ 
solidated  Edison.  Since  the  early  months  of  this  year 
I  think  that  it  is  reasonable  to  place  a  somewhat  higher 
investment  value  on  Niagara  Mohawk  than  I  placed  earlier 
in  the  year. 

The  earnings  of  the  company  have  increased  beyond 
the  point  which  I  thought  reasonably  foreseeable,  and  I 
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think  it  has  demonstrated  achievements  during  the  course 
of  1950  entitling  it  to  a  somewhat  higher  investment 
valuation  than  I  had  previously  given  it. 

I  worked  out  some  very  rough  figures  subsequent  to 
my  testimony  which  more  or  less  corroborated  the  20  to 
25  percent  investment  value  figure  higher  than  the  market 
than  I  testified  to. 

Q.  Assuming  the  stock  was  $22  a  share  today,  the 
market  price,  your  present  judgment  as  to  the  investment 
value  of  that  stock  would  amount  to  what?  A.  This  is 
a  very  snap  judgment  because  I  haven’t  made  a  completely 
detailed  analysis  since  early  in  the  year,  but  I  would  say 
approximately  25  to  27.  i 

•  *  *  #  #  *  • 

(4207  R)  Q.  I  believe,  Mr.  Tatham,  on  direct  testi¬ 
mony  that  your  estimate  of  the  investment  value  of 
United’s  portfolio  plus  its  current  assets  of  around 
$55,000,000  was  moved  up  to  around  $75,000,000,  was  it 
not?  A.  As  I  recall  my  testimony  was  to  the  effect  that 
the  net  asset  value  per  share,  based  on  the  June  30  bal¬ 
ance  sheet  which  I  think  was  something  of  the  order  of 
$4.12,  would  be  approximately  20  to  25  percent  higher.  I 
was  not  talking  about  total  asset  figures. 

Q.  I  thought  you  gave  a  figure  of  some  $74,000,000 
as  your  appraisal  of  the  investment  value  of  United’s 
portfolio?  A.  I  think  I  did. 

Q.  And  that  is  compared  with  a  July  30  balance  sheet 
showing  indicated  market  value  and  current  assets  of 
around  $55,000,000;  is  that  correct?  A.  As  I  recall  my 
testimony  in  arriving  at  the  seventy-odd  million  dollar 
figure  was  based  on  the  opinion  as  to  the  reasonable  in¬ 
vestment  value  of  the  common,  plus  the  reasonable  in¬ 
vestment  value  of  the  warrants. 

(4208  R)  Q.  Pardon  me,  I  am  no  trying  to  trap  you, 
I  read  the  record  hurriedly.  What  was  your  estimated  in- 
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vestment  value  of  United’s  portfolio,  absent  the  warrants? 
A.  I  think  approximately  $5.60  a  share.  No,  it  was  $5.40 
a  share.  Multiplied  by  14  it  would  be  somewhat  in  excess 
of  $70,000,000. 

Q.  That  would  be  between  seventy  and  seventy-five 
million  dollars?  A.  Yes,  sir,  I  would  think  so. 

Q.  As  compared  with  the  present  day  aggregate  mar¬ 
ket  value  of  about  $55,000,000  plus  current  assets?  A. 
That  would  appear  to  be  correct. 

Q.  Your  $5.60  a  share  estimate  did  not  give  effect  to 
your  revised  view  on  the  Niagara  Mohawk  stock?  A.  Let 
me  correct  one  thing  before  that,  Mr.  Nowlin.  As  I  recall, 
I  was  dealing  with  the — I  mentioned  the  June  30  balance 
sheet,  which  reflected  the  accounts  of  the  company  I  be¬ 
lieve  prior  to  the  retirement  of  the  bank  loan,  which  pre¬ 
sumably  was  made  with  the  proceeds  of  the  sale  of  assets. 

I  am  not  sure.  So  that  I  think  that  the  total  assets  of 
the  company  per  books,  and  on  the  basis  of  then  indi¬ 
cated  market  value,  were  higher  than  the  $55,000,000  figure 
indicated  here. 

Q.  Then  using  the  June  30  balance  sheet  as  the  basis 
of  your  comparison,  and  the  seventy-odd  million  dollar 
figure,  (4209  R)  the  investment  value  figure  which  you 
computed  yourself,  that  figure  did  not  include  your  pres¬ 
ent  views  with  respect  to  the  increased  value  of  the  Niagara 
Mohawk  stock?  A.  I  hadn’t  looked  into  the  Niagara 
Mohawk  stock  at  the  time  I  gave  that  estimate.  As  I  say, 
that  estimate  was  based  primarily  on  the  consideration  of 
the  general  level  of  the  market  prices  of  utility  stocks  in 
relation  to  what  I  considered  their  fair  investment  value, 
and  that  it  was  only  subsequent  to  that  testimony  that  I 
made  some  further  examination  of  Niagara  Mohawk. 

Further  examination  of  Niagara  Mohawk  is  not  in 
evidence.  To  me  it  was  merely  to  a  certain  extent  cor¬ 
roborative  evidence  of  the  soundness  of  the  previous 
opinion  that  I  expressed. 
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Q.  I  thought  you  stated  a  while  ago  that  you  thought 
the  investment  value  of  the  Public  Service  stock  was 
about  64  percent?  A.  Correct. 

Q.  And  I  think  that  Niagara  Mohawk  was  around  85 
percent?  A.  Right. 

Q.  But  now -  A.  But  the  market  price  represented 

those  percentages  of  the  investment  value. 

Q.  What  I  am  trying  to  get  at  is,  in  your  computa¬ 
tion  (4210  R)  of  the  $5  to  $5.25  a  share  investment  value 
for  the  United  common  which  you  made,  what  investment 
value  did  you  place  on  the  Niagara  Mohawk  stock?  A.  I 
did  not  place  any  specific  value  on  Niagara  Mohawk  when 
I  gave  that  figure  of  $5  to  $5.25.  It  was  based  on  an 
over-all  appraisal  of  United  Corporation’s  portfolio 
merely  considering  United  Corporation’s  portfolio  in  the 
light  of  a  general  cross  section  of  utility  common  stocks, 
and  I  knew*  that  I  had  previously  arrived  at  the  conclu¬ 
sion  that  in  general  public  utility  common  stocks  were 
selling  at  discounts  of  up  to  approximately  35  percent 
from  investment  value. 

In  other  v’ords,  that  they  were  selling  on  an  average 
of  between  70  and  75  percent  of  investment  value. 

I  merely  applied  that  general  knowledge  or  opinion 
w’hich  I  had  to  United  Corporation’s  portfolio,  and  stated 
that  in  my  opinion  I  felt  that  United  Corporation’s  port¬ 
folio  had  a  fair  investment  value  of  approximately  20  to 
25  percent  above  the  then  market  value. 

Q.  You  made  no  analysis  of  any  individual  portfolio 
securities  in  reaching  that  conclusion?  A.  I  made  no 
analysis  for  the  specific  purpose  of  making  that  statement. 
The  statement  w’as  based  on  analyses  and  work  I  had  done 
prior  to  this  entire  proceeding,  and  w’hich  formed  the 
basis  for  my  general  knowdedge. 

(4211  R)  Hearing  Examiner: — You  knew  the  stocks 
that  w’ere  in  the  portfolio? 
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The  Witness: — Yes,  I  did. 

Hearing  Examiner: — And  you  wouldn’t  say  that  any 
of  them  were  of  such  a  character  that  they  would  throw 
out  of  balance  the  general  trend  that  you  mentioned? 

The  Witness: — I  did  not  think  that  they  did.  I  thought 
that  in  general  they  coincided  sufficiently  with  what  I 
would  call  representative  utility  common  stock  market 
prices  in  relation  to  their  investment  values,  so  that  my 
conclusion  was  a  fair  and  reasonable  one. 

By  Mr.  Nowlin: 

Q.  Mr.  Tatham,  don’t  you  think  that  it  would  be  ab¬ 
solutely  necessary  to  make  some  appraisal  of  the  major 
holdings  of  United’s  portfolio  securities  in  order  to  reach 
any  informed  judgment  as  to  the  investment  value  of  the 
common  stock  of  United?  A.  I  think  that  it  would,  yes. 

Q.  Do  you  have  any  judgment  as  to  the  investment 
value  of  United  common  stock  based  upon  an  analysis  of 
its  portfolio  securities?  A.  Not  upon  a  complete  analysis, 
no. 

Q.  Do  you  think  that  there  are  certain  securities  in 
United’s  portfolio  which  are  undervalued,  market-wise, 
compared  to  investment  values?  (4212  R)  A.  I  do,  very 
definitely. 

Q.  What  particular  major  holdings  do  you  think  are 
undervalued?  A.  Particularly  the  Public  Service  Electric 
and  Gas  common  stock,  and  the  Consolidated  Edison 
common  stock,  thirdly,  the  Niagara  Mohawk  common  stock. 

I  would  also  say  that  by  the  very  token  those  stocks  are 
undervalued  in  my  opinion  at  the  present  time  in  the 
market,  and  have  been  so  undervalued  at  market  prices 
for  most  of  1950,  I  would  assume  it  reasonable  to  conclude 
that  certain  if  not  all  of  the  other  utility  stocks  are 
similarly  undervalued. 

Q.  Are  there  any  peculiar  characteristics  attaching 
to  either  of  those  three  major  holdings,  that  is,  Niagara 
Mohawk  stock,  Public  Service  Electric  and  Gas,  and  Con- 
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soli  dated  Edison*  which  leads  you  to  believe  that  they  are 
abnormally  underpriced?  By  “abnormal”  underpricing’  I 
mean  to  use  the  percentage  35  percent  for  the  utility  in¬ 
dustry  as  a  whole. 

Are  there  any  unusual  situations  in  those  three  cases 
where  you  think  that  the  discount  is  in  excess  of  those 
generally  prevailing?  A.  No,  I  don’t  think  so.  There  are 
reasons  in  the  case  of  any  stock  that  can  be  advanced  as 
to  why  the  market  price  may  be  less  than  the  considered 
investment  value,  but  there  are  other  utility  common  stocks 
which  in  my  opinion  are  currently  selling  at  even  greater 
discounts  from  investment  value  than  (4213  R)  even  Con¬ 
solidated  Edison,  Niagara  Mohawk,  or  Public  Service. 

Q.  Are  you  familiar  with  the  testimony  of  some  of 
the  previous  witnesses  in  this  proceeding  relative  to  the 
seasoned  market  value  of  Niagara  Mohawk  stock?  A.  As 
I  recall,  I  did  hear  testimony  to  that  effect  from  Mr. 
Wallace,  wasn’t  it? 

Q.  In  your  judgment  does  the  investment  value  of 
the  Niagara  Mohawk  exceed  its  market  price  by  a  greater 
amount  than  $2  a  share?  A.  What  is  the  present  market 
price?  approximately  22  or  23?  j 

Q.  I  am  assuming  it  is  around  22.  A.  If  it  is  22  I 
would  say  that  I  think  the  reasonable  investment  valqe 
does  exceed  that  price  by  more  than  $2  a  share. 

Q.  Assuming  the  present  market  value  to  be  20%, 
which  is  I  think  the  quote  closing  3’esterday,  what  would 
be  your  judgment  as  to  the  investment  value  of  the 
Niagara  Mohawk  stock?  A.  I  think  approximately  25  to 
27.  I  mentioned  earlier  that  that  was  an  opinion  which 
was  not  based  upon  a  complete  analysis  or  up-to-date 
analysis  of  the  stock.  I  would  state  it  as  my  general 
opinion. 

Q.  In  your  appraisal  of  the  value  of  the  entire  port¬ 
folio  in  which  you  reached  a  figure  of  seventy  to  seventy- 
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five  (4214  R)  million  dollars,  just  what  computations  were 
made?  Was  that  on  the  basis  of  portfolio  security  analy¬ 
sis  or  upon  the  basis  of  your  general  application  of  the 
35  percent  discount?  A.  In  my  testimony  it  was  based  on 
the  general  application  of  the  somewhat  less  than  35 
percent  discount.  In  other  words,  I  used  a  figure  of  20 
to  25  percent  as  representing  the  excess  of  investment 
value  over  recent  current  market  value.  I  haven’t  trans¬ 
lated  the  20  to  25  into  the  reverse.  It  may  be  28  to  30 
percent  expressed  in  terms  of  the  discount. 

Q.  Do  you  have  any  judgment  as  to  what  the  aggre¬ 
gate  investment  value  of  the  portfolio  would  amount  to 
if  it  were  analyzed  on  the  basis  of  the  portfolio  securities 
rather  than  arrived  at  through  a  general  application  of 
the  discount  existing  in  other  cases?  A.  Yes.  I  felt  that 
a  more  careful  and  thorough  analysis  would,  within  a  rea¬ 
sonable  range,  corroborate  my  general  impression.  That 
has  been  my  general  experience. 

Q.  I  think  you  offered  in  evidence,  or  your  counsel 
did,  a  tabulation  showing  investment  companies  who  had 
outstanding  warrants,  perpetual  warrants;  is  that  correct? 
A.  That  is  correct. 

Q.  Did  you  examine  the  list  to  determine  when  and 
under  what  circumstances  those  warrants  were  issued? 
A.  No,  I  did  not. 

(4215  R)  Q.  Do  you  know  whether  any  of  the  warrants 
of  those  compaines  were  issued  outside  of  the  reorganiza¬ 
tion?  A.  Not  having  examined  the  circumstances  under 
which  they  were  issued  I  really  can’t  answer  that  ques¬ 
tion.  I  would  certainly  assume  that  any  reorganization 
which  took  place  were  not  comparable  to  the  type  of 
reorganizations  that  any  corporation  is  going  through 
that  may  represent  mergers  with  other  companies  or  the 
formation  of  new  companies  as  the  result  of  corporate 
acquisitions  or  the  like. 
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Q.  Do  yon  know  of  any  instance  where  an  investment 
company  has  issued  perpetual  warrants  to  raise  capital 
for  corporate  uses?  A.  United  Corporation  issued  per¬ 
petual  warrants  as  part  of  consideration  for  the  acquisi¬ 
tion  of  capital,  or  acquisition  of  securities  which  repre¬ 
sent  capital. 

Q.  But  you  don’t  know  whether  they  were  issued  for 
capital  or  whether  they  were  issued  in  exchange  for  se¬ 
curities?  A.  It  is  my  understanding  they  were  issued  in 
exchange  for  assets.  j 

Q.  Do  you  consider  United  Corporation  an  investment  j 
company  rather  than  a  public  utility  holding  company? 
A.  United  Corporation  in  my  opinion  is  presently  an  in¬ 
vestment  company.  It  is  legally  also  a  public  utility; 
holding  company  as  I  understand  it. 

(4216  R)  Q.  The  reason  I  asked  the  question,  my 
question  before  was  in  view  of  an  investment  company 
which  had  issued  or  sold  warrants  for  cash  for  corporate 
purposes.  A.  Apart  from  United  Corporation  I  have  no  j 
specific  information  on  that  point. 

Q.  Do  you  know  whether  or  not  any  investment  com- 1 
pany  has  issued  warrants  since  the  passage  of  the  Invest¬ 
ment  Company  Act  which  is  under  the  jurisdiction  of  this 
Commission?  A.  I  have  no  knowledge  of  such  warrants 
being  issued  since  the  passage  of  that  act. 

Q.  Do  you  know  whether  or  not  there  is  a  provision 
in  the  Investment  Company  Act  with  respect  to  the  issu¬ 
ance  of  warrants?  A.  It  is  my  understanding  that  there 
is  such  provision  which  permits  the  issuance  of  new  war¬ 
rants  limited  in  life  to  120  days,  and  permits  the  issuance 
of  warrants  in  a  reorganization  which  are  not  subject 
to  any  limitation,  as  I  understand  it. 

Q.  Mr.  Tatham,  isn’t  it  a  fact  that  your  computations, 
in  order  to  arrive  at  the  investment  value  of  the  common 
stock  and  option  warrants  of  United,  are  based  entirely 
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upon  an  analysis  of  market  values  and  market  trends? 
A.  Of  the  investment  value  of  United  Corporation  common 
stock - 

Q.  And  the  warrants.  Is  that  based  entirely  on 
market  (4217  R)  computations?  A.  I  would  not  say  so. 
My  estimate  of  the  investment  value  of  The  United  Cor¬ 
poration  common  stock  was  based  upon  the  general  knowl¬ 
edge  I  had  as  to  the  relationship  of  market  prices  of 
public  utility  security  common  stocks  in  general  and  what 
I  had  computed  their  investment  value  to  be.  And  that 
the  investment  value  of  United  Corporation’s  warrants 
was,  in  turn,  derived  directly  by  use  of  a  percentage  re¬ 
lationship  from  investment  value  of  United  Corporation 
common  stock. 

«*••••• 

(4219  R)  Q.  Have  you  made  any  attempt — in  reach¬ 
ing  your  judgment  as  to  the  investment  value  of  United 
common  and  warrants — to  analyze  and  study  the  asset 
and  earning  position  of  the  various  companies  in  United’s 
portfolio?  A.  Yes.  The  opinion  that  I  expressed  was 
certainly  based  upon  an  analysis  of  the  investment  value 
of  some  of  the  securities  in  United  Corporation’s  port¬ 
folio,  although  that  analysis  had  not  been  specifically 
made  for  the  purpose  of  arriving  at  this  estimate.  The 
analysis  had  been  made  in  connection  with  other  work. 
I  might  say  that  I  certainly  believe  that  investment  values 
are  based  primarily  on  the  factors  of  assets  and  earnings. 
Investment  values  are  not  determined  by  market  prices. 

Q.  Maybe  I  am  confused  on  this.  I  thought  at  one 
time  you  had  stated  that  you  had  made  an  analysis  of 
portfolio  (4220  R)  securities  of  corporations —  A.  I  may 
have  been  a  little  misleading  in  that  statement.  I  made 
no  analysis  of  the  portfolio  securities  for  the  purpose 
of  expressing  an  opinion  as  to  the  investment  value  of 
United  Corporation  common  stock.  In  the  regular  course 
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of  my  work  I  have,  periodically,  analyzed  and  reviewed 
the  investment  values  of  certain  of  the  stocks  which  are 
in  United  Corporation’s  portfolios.  And  those  stocks  are 
of  utility  companies  which  were  included  in  the  general 
list  I  referred  to  earlier.  The  prices  of  those  stocks  in 
general  was  approximately  70  to  75  percent  of  their 
investment  value. 

Q.  Let  me  ask  this  specifically:  In  reaching  your 
conclusion  that  the  United  common  stock  had  an  invest¬ 
ment  value  of  $5  to  $5.25  a  share,  did  you  make  an 
analysis  of  the  earnings  and  asset  position  and  future 
possibilities  of  Niagara  Mohawdc  Power  Corporation  or 
Public  Service  Electric  and  Gas,  or  Columbia  Gas,  or 
Consolidated  Edison?  A.  I  did  not  make  any  such 
analyses  for  the  purpose  of  arriving  at  the  conclusion  or 
the  opinion  that  I  expressed  in  my  testimony,  but  I  had 
made  such  analyses  in  the  past  which  formed  the  basis 
for  -what  I  would  consider  a  general  statement  represent¬ 
ing  informed  opinion. 

Hearing  Examiner: — So  that  that  information  was 
not  prepared  for  the  purpose  of  your  testimony,  but  was 
simply  (4221  R)  a  part  of  your  store  of  information  on 
these  companies? 

The  Witness: — That  is  what  I  am  trying  to  say. 

*  •  •  •  *  *  # 

Testimony  of  Mr.  Tatham — Re-Direct  Examination  by  Mr. 

Mulford. 

(4346  R)  Re-Direct  Examination. 

By  Mr.  Mulford: 

Q.  Mr.  Tatham,  in  your  testimony  yesterday  you  ex¬ 
pressed  a  view  as  to  several  possible  proposals  for  the 
warrant  holders,  that  they  were  fair.  Would  you  state 
what  you  mean  by  the  wrord  “fair” — wdiat  you  meant 
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when  you  made  those  statements?  A.  I  meant  that  they 
were  fair  in  the  sense  that  in  my  opinion  they  would  give 
.the  warrant  holders  the  equitable  equivalent  of  the  value 
that  would  be  taken  away  from  the  warrant  holders  by 
either  a  cancellation  of  the  warrants  or  a  modification  in 
the  terms  of  the  warrants  that  would  reflect  the  Niagara 
Hudson  capital  distribution. 
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Option  Warrant 
to  purchase  Common  Stock  of 

THE  UNITED  CORPORATION 

Option  Warrant  to  Purchase 
No.  A  100  Shares 

This  is  to  Certify  that  is 

entitled  to  purchase  at  any  time  hereafter  (without  limit) 
all  or  any  part  of  One  Hundred  fully  paid  and  non-asses- 
able  shares  of  the  Common  Stock  of  The  United  Corpora¬ 
tion,  a  corporation  of  the  State  of  Delaware  (hereinafter 
called  the  Company) ,  as  its  Common  Stock  may  be  con¬ 
stituted  at  the  time  of  purchase  at  a  price  of  $27.50  per 
share  and  to  receive  a  certificate  for  the  shares  of  Com¬ 
mon  Stock  so  purchased  upon  presentation  and  surrender 
of  this  Option  Warrant  duly  endorsed  and  upon  payment 
of  the  purchase  price  at  the  office  or  agency  of  the  Com¬ 
pany  in  the  Borough  of  Manhattan,  City  of  New  York. 

It  is  expressly  understood  that  the  shares  of  Common 
Stock  of  the  Company  subject  to  purchase  hereunder  are 
such  shares  of  the  Common  Stock  of  the  Company  as 
such  stock  may  be  constituted  at  the  time  of  purchase 
and  the  number  of  shares  of  such  stock  called  for  here¬ 
under  shall  be  good  delivery  hereunder  whether  or  not  the 
rights  or  interests  represented  by  such  shares  are  equiva¬ 
lent  to  the  rights  or  interests  represented  by  the  shares 
of  Common  Stock  of  the  Company  authorized  or  out¬ 
standing  at  the  date  hereof  or  at  any  other  time  prior 
to  such  purchase  and  irrespective  of  any  change  which 
may  have  occurred  prior  to  the  exercise  hereof  including 
(without  prejudice  to  the  generality  of  the  foregoing) 
any  change  by  wTav  of  payment  of  stock  dividends,  sale, 
exchange  or  other  disposition  of  any  class  of  stock  of  the 
Company,  any  change  of  authorized  capital  or  reclassifica- 
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tion  thereof,  the  sale  or  lease  by  the  Company  of  all  or 
substantially  all  or  any  part  of  its  property  or  any  change 
whatsoever,  provided,  however,  that  if,  while  this  Option 
Warrant  is  in  effect,  the  shares  of  such  Common  Stock 
wdiich  the  holder  hereof  may  be  entitled  to  purchase  in 
accordance  with  the  provisions  hereof  shall  be  subdivided 
or  consolidated  into  a  greater  or  lesser  number  of  shares 
of  Common  Stock  of  the  Company  by  the  exchange  of 
outstanding  shares  of  Common  Stock  of  the  Company  for 
a  different  number  of  shares  of  Common  Stock  of  the 
Company,  or  if,  upon  a  merger  or  consolidation,  the  shares 
of  such  Common  Stock  of  the  Company  shall  be  exchanged 
for  shares  of  common  stock  of  the  corporation  resulting 
from  such  merger  or  consolidation,  then  the  holder  hereof 
shall  be  entitled  to  purchase  the  new  shares  of  Common 
Stock  of  the  Company  or  the  shares  of  common  stock  of 
the  corporation  resulting  from  such  merger  or  consolida¬ 
tion  which  were  exchangeable  for  the  shares  of  Common 
Stock  of  the  Company  which  the  holder  hereof  would 
have  been  entitled  to  purchase  except  for  such  action. 
Whenever  in  this  Option  Warant  the  Company  is  referred 
to  this  shall  be  deemed  to  include  any  corporation  into 
which  the  Company  may  have  been  merged  or  consoli¬ 
dated. 

This  Option  Warrant  does  not  entitle  the  holder 
hereof  to  any  rights  whatsoever  as  a  stockholder  of  the 
Company. 

This  Option  Warrant  is  exchangeable  at  the  option 
of  the  registered  holder  at  the  office  or  agency  of  the 
Company  in  the  Borough  of  Manhattan,  City  of  New 
York  for  other  Option  Warants  of  different  denomina¬ 
tions  entitling  the  holder  thereof  to  purchase  an  equal 
aggregate  number  of  shares  of  the  Common  Stock  of 
the  Company  as  specified  in  this  Option  Warrant.  This 
Option  Warant  is  transferable  by  the  holder  hereof  in 
person  or  by  his  duly  authorized  attorney  on  the  books 
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of  the  Company  in  the  Borough  of  Manhattan,  City  of 
New  York  upon  surrender  of  this  Option  Warrant  prop¬ 
erly  endorsed. 

Title  hereto  is  transferable  with  the  same  effect  as  in 
the  case  of  a  negotiable  instrument  and  may  be  trans¬ 
ferred  by  delivery  hereof  by  any  person  in  possession  of 
the  same,  howrever  such  possession  may  have  been  ac¬ 
quired,  if  properly  endorsed  in  blank,  or  if  properly 
endorsed  to  a  specified  person,  by  delivery  hereof  to  such 
person;  and  the  Corporation  may  treat  the  record  holder 
hereof  for  the  time  being  (or  wdien  presented  properly 
endorsed  to  a  specified  person,  the  person  to  whom  en¬ 
dorsed,  or,  when  presented  properly  endorsed  in  blank, 
the  bearer  hereof)  as  the  absolute  owner  hereof  for  all 
purposes  and  shall  not  be  affected  by  any  notice  to  the 
contrary;  to  all  of  which  every  taker  and  holder  hereof, 
by  the  acceptance  hereof,  agrees  with  every  subsequent 
taker  and  holder  hereof  as  well  as  with  the  Corporation. 

This  Option  Warrant  is  not  valid  unless  countersigned 
by  the  Transfer  Agent  and  registered  by  the  Registrar. 

Witness  the  facsimile  seal  of  the  Company  and  the 
facsimile  signatures  of  its  duly  authorized  officers  on 


The  United  Corporation, 
By 


Wm.  M.  Hickey, 

President. 


Attest : 

Thomas  H.  Tracy, 

Secretary. 
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The  United  Corporation 
Grand  Central  Terminal  Building 
70  East  Forty-Fifth  Street 
New  York  17,  N.  Y. 

June  27,  1950 

Mr.  Henry  Mayer 
11  Pennsylvania  Avenue 
Lockport,  New  York 

Dear  Mr.  Mayer: 

Your  letter  of  June  23  has  been  received,  and  I  am 
glad  to  have  the  opportunity  to  reply  to  your  inquiry. 

As  to  what  you  say  about  the  warrants,  please  let  me 
say  that  I  certainly  can  agree  with  your  point  of  view, 
and  feel  very  sorry  that  we  found  it  necessary  to  file 
an  amendment  to  our  plan  providing  for  the  elimination 
of  the  warrants. 

You  will  recall  that  in  November,  1949,  we  filed  a 
plan  with  the  Securities  and  Exchange  Commission  for 
final  compliance  with  the  Public  Utility  Holding  Company 
Act  of  1935,  in  which  we  provided  for  the  exchange  of 
certain  new  warrants  for  the  old .  warrants.  We  thought 
that  this  provision  in  the  November,  1949  plan  would 
preserve  whatever  possible  value  there  might  be  for  the 
warrants,  and  also  that  it  would  comply  with  the  standards 
which  the  Securities  and  Exchange  Commission  would 
have  to  be  guided  by  under  the  Public  Utility  Holding 
Company  Act  and  that  it  would  be  fair  .and  equitable  to 
all  persons  involved. 

However,  the  Staff  of  the  Commission  strongly  op¬ 
posed  the  issuance  of  any  new  warrants,  and  after  a  lot 
of  thought,  we  finallv  felt  that  it  was  necessarv  for  us 
to  file  the  amendment  which  would  eliminate  the  warrants 
in  the  course  of  the  reorganization.  Please  accept  my 
assurance  that  this  was  done  by  our  Board  of  Directors 
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most  reluctantly  and  only  after  it  was  felt  that  there 
was  no  other  alternative. 

Since  new  warrants  could  not  be  issued  as  we 
originally  planned  and  since  the  present  warrants  are 
to  buy  Common  Stock  at  $27.50  per  share,  wdiich  is 
greatly  above  any  price  that  the  stock  has  sold  at  for 
many  years,  we  did  not  feel  that  there  was  any  alterna¬ 
tive  except  to  provide  for  the  elimination  of  the  warrants. 

We  could  not  offer  even  a  token  cash  payment  because 
that  would  be  improperly  taking  money  away  from  the 
Common  Stock,  we  felt. 

A  notice  of  the  hearing  to  be  held  on  July  17  before 
the  Securities  and  Exchange  Commission  is  being  mailed 
to  all  stockholders  and  warrant  holders  this  week.  You 
should  receive  a  copy  of  this  notice  probably  on  or  about 
June  30. 

It  may  be  helpful  to  you  in  understanding  this 
situation  if  I  quote  to  you  what  the  Commission  and 
its  Staff  have  said  in  the  past  about  the  warrants.  In  its 
Findings  and  Opinion  approving  the  Preference  Stock 
Plan,  issued  on  August  4,  1948,  the  Commission  stated: 

“No  exceptions  have  been  taken  to  the  staff’s 
recommended  finding  that,  if  the  plan  is  fair  to  the 
common  stockholders,  it  will  also  be  fair  to  the 
holders  of  option  warrants.  The  option  warrants 
entitle  their  holders  to  purchase  common  stock  at 
$27.50  per  share.  That  price  is  approximately  95 
times  the  most  optimistic  estimate  in  the  record  of 
foreseeable  annual  earnings  applicable  to  the  common 
stock.  That  price  is  also  approximately  8  times  the 
closing  market  price  on  June  30,  1948,  for  the  common 
stock  (3*4).  The  market  price  of  the  common  stock 
in  the  last  fifteen  years  has  never  exceeded  $14.50 
and  no  warrants  have  ever  been  exercised  in  that 
period.  It  appears  unlikely  that  it  will  ever  be  worth 
while  for  warrant  holders  to  exercise  their  options 
to  buy  common  stock.  However,  the  present  plan  does 
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not  put  in  issue  any  question  as  to  what  ultimate 
disposition  must  be  made  of  the  outstanding  war¬ 
rants  and  we  need  not  consider  that  question  here.” 

The  findings  of  the  Staff,  as  approved  by  the  Com¬ 
mission,  contained  additional  statements,  to  wit: 

“  #  *  *  Consequently,  the  day-to-day  market 
price  of  the  warrants  (7/16ths  as  of  March  31,  1948) 
apparently  is  attributable  to  the  leverage  and  specu¬ 
lative  characteristics  of  the  security,  For  present 
purposes,  however,  we  need  not  consider  these  parti¬ 
cular  attributes  of  the  warrants  or  determine  what 
action  may  be  necessary  to  be  taken  by  United  with 
respect  to  the  warrants  to  effectuate  compliance  with 
our  outstanding  order  of  August  14,  1943.  *  *  *  ” 
“It  will  be  noted  that  United  has  on  file  with 
the  Commission  a  proposal  to  distribute  to  its  common 
stockholders  shares  of  Niagara  Hudson  common  stock, 
which  may  require  some  definitive  action  with  respect 
to  the  outstanding  warrants.” 

During  the  hearing  in  June,  1949,  on  the  application 
to  pay  the  special  capital  dividend  of  l/10th  of  a  share 
of  Niagara  Hudson  Common  Stock  for  each  share  of 
United  Common  Stock,  a  number  of  questions  were  asked 
and  testimony  introduced  indicating  that  any  possible 
intrinsic  value  for  the  warrants  was  extremely  remote. 

I  hope  this  letter  gives  you  the  information  that  you 
desire,  but  if  there  is  anything  further,  please  be  sure 
to  write  again. 

Also,  I  am  sorry  to  have  to  be  giving  you  such  un¬ 
favorable  information  about  the  warrants. 

Very  truly  yours, 

S/Wm.  M.  Hickey 
Wm.  M.  Hickey 

President 
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(a)  Expire  10-15-1053. 

(b)  Hid  price. 

(c)  Warrant  to  buy  1.27  shares. 

(d)  Non-detachable  from  1st  Pfd.,  will  be  detachable  on  redemption  and  expire  five  years  thereafter. 

A — Asset  value.  . . .  ..  .  . . .  . . . . . - . . — - - - - - -  . — 
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WARRANT  HOLDERS’  COMMITTEE  EXHIBIT  7. 

PARTIAL  LIST  OF  STOCKS  SHOWING  SUBSTANTIAL  MARKET  PRICE 
APPRECIATION  FROM  THE  1937^7  LOW  TO  THE  1949  HIGH. 


Nature  of 

Where 

1937- 

47 

1949 

Price 

Increased 

More 

Business 

Traded 

Low 

High 

Than 

Abraham  Sc  Straus,  Inc . 

Dept,  store 

NYS 

30 

132 

4.3  times 

Aetna  Standard  Engineering  Co. . 

Mach.  mfg. 

OC 

1 

12% 

12  times 

Aetna  Life  Insurance  Co . 

Insurance 

OC 

19  % 

SI 

4  times 

Ainvay  Elec.  Appliance . 

Vacuum  cleaner 

NYC 

% 

7  A 

10  times 

Aldens,  Inc . 

Mail  order 

NYS 

3% 

18% 

5  times 

Allied  Prod.  Corp . 

Tools,  dies 

NYC 

2  % 

17% 

7  times 

Allied  Stores  Corp . 

Dept,  stores 

NYS 

4 

35% 

8.5  times 

Aluminum  Ltd . 

Aluminum  mfg. 

NYC 

8% 

51% 

6  times 

Amalgamated  Sugar  Co . 

Beet  sugar  prod. 

OC 

1% 

12% 

9  times 

American  Airlines . 

Air  transport 

NYS 

i% 

10% 

6.5  times 

American  Bank  Notes . 

Engraving 

NYS 

5% 

27 

4.9  times 

American  Box  Board  Co . 

Corrugated  boxes 

OC 

3 

20 

6.5  times 

American  Casualty  Co . 

Casualty  ins. 

OC 

2 

16% 

8  t  imes 

American  Distilling  Co . 

Liquors,  alcohol 

NYS 

4  A 

36% 

8.5  times 

Amer.  Encaustic  Tiling,  Inc . 

Tile,  ceramics 

NYS 

A 

6% 

13  times 

Amer.  European  Secur . 

Investment  trust 

NYS 

3% 

10% 

6  times 

Amer.  Felt  Co . 

Auto  felts,  etc. 

OC 

7 

34 

4.5  times 

Amer.  Fruit  Growers,  Inc . 

Fruit  growers 

OC 

A 

8% 

17  times 

Amer.  Furniture  Mart  Bldg . 

Real  estate 

OC 

A 

9% 

71  times 

Amer.  Hair  Sc  Felt  Co . 

Hair  processor 

OC 

l 

19% 

19  times 

Amer.  Hawaiian  Steamship . 

Coast  shipping 

NYS 

7% 

43% 

5.5  times 

Amer.  Ice  Co . 

Ice  distrib. 

NYS 

l 

9% 

9.5  times 

Amer.  Insulator  Corp . 

Plastic  molds 

OC 

A 

8% 

17  times 

Amer.  Republics  Corp . 

Oil  producer 

NYC 

4% 

37 

8  times 

American  Seating  Co . 

Seating 

NYS 

5 

49 

9.5  times 

American  Stamping  Co . 

Auto,  stove  equip. 

OC 

2 

15% 

7.5  times 

Amer.  Writing  Paper  Co . 

Writing  paper 

NYC 

1 

7% 

7  times 

Amoskeag  Co . 

Investment  trust 

OC 

10 

70 

7  times 

Arden  Farms  Co . 

Milk  products 

OC 

A. 

13 

25  times 

Armstrong  Rubber  Cl.  “A” . 

Tires  and  Tubes 

OC 

1% 

11% 

7.5  times 

Artloom  Carpet  Co . 

Rugs,  carpets 

NYS 

2% 

13% 

5.3  times 

Ashland  Oil  Sc  Refin.  Co . 

Petrol,  prod. 

NYC 

22% 

12  times 

Atlantic  Gulf  Sc  W.  I.  S.  S.  Lines. 

Shipping 

NYS 

4% 

73 

17  times 

Source:  Annual  Fitch  Stock  Record,  Jan.  1,  1950. 
NYS — N.  Y.  Stock  Exchange. 

NYC— N.  Y.  Curb. 

OC  — Over  the  counter. 

C.T.  7-19-50. 
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WARRANT  HOLDERS’  COMMITTEE  EXHIBIT  8. 

PRICE  RANGE  OF  COMMON  STOCK  OF  LEADING 
CLOSED-END  MANAGEMENT  INVESTMENT  COMPANIES 

193S-46  and  1949 


1949  High 
as  Per- 

Leverage  1949  193S-46  centage  of 

Classifi-  Price  Price  1938-46 
Company  cation  Range  Range  Low 


Adams  Express  Co .  None  (a)  23-17)4  2434-4)4  541% 

American  Cities  P.  &  Lt .  None  934-6  11)4-1/16  15,600% 

American  European  Sec.  Co .  Low  19)4-1534  2334-324  611% 

American  General  Corp .  Moderate  234-134  534-/4  733% 

American  Int’l  Corp .  None  (b)  1534-1134  1634-234  610% 

American  Superpower  Corp .  Moderate  24-34  *"  334-1/64  14,000% 

Atlas  Corp .  None  (c)  2434-20  3434-534  422% 

Blue  Ridge  Corp .  Low  434-234  654-34  1,650% 

Capital  Admin.  Co.  “A” .  Moderate  1634-1234  2134-1/4  1,031% 

Carriers  &  General  Corp .  Low  8)4-6  1034-2  |  425% 

Consolidated  Inv.  Trust .  None  1934-1634  28-734  270% 

Electric  Bond  &  Share  Co .  Low  1S34“1034  2634-34  2,129% 

Equity  Corp .  Moderate  124-1)4  434-5/32  6,000% 

First  York  Corp .  Low  334-234  334-2  (e)  163% 

General  American  Inv.  Co .  Low  1934-1334  2434-334  5S9% 

General  Public  Service  Corp .  Low  4-2 J4  734-5/32  2,560% 

Lehman  Corp .  None  5634-4134  6534-1534  !  372% 

National  Aviation  Corp .  None  1334-1034  3224~6  229% 

National  Shares  Corp .  None  26-1934  3234-1234  214% 

Newmont  Mining  Corp .  None  67)4-42  50-2034  329% 

Niagara  Share  Corp .  None  1234-934  1334-234  572% 

North  American  Inv.  Corp .  High  16-10  2734-70  2,286% 

Pacific- American  Investors .  High  334-234  534-134  223% 

Pennroad  Corp .  None  1134-7  9-134  81$% 

Petroleum  Corp .  None  1334-934  1434-4  334% 

Railway  &  Light  Sec.  Co .  High  2234-1534  24-4  553% 

Selected  Industries,  Inc .  None  334-2)4  734-1/16  5,600% 

Shawmut  Association .  None  1534-1334  19)4-624  230% 

Tri-Continental  Corp .  Moderate  934-634  1234-34  1,560% 

United  Corp .  Low  (d)  5-234  7  34-3/16  5,333% 

U.  S.  &  Foreign  Sec.  Corp .  Moderate  3024-1S34  3234-234  1,300% 

U.  S.  &  Int’l  Sec.  Corp .  High  454-234  7-1/16  7,400% 


Notes: 

(a)  Became  non-leverage  in  19*18,  according  to  Moody’s  1949  Manual. 

(b)  Became  non-leverage  in  1947,  according  to  Moody’s  1949  Manual. 

(c)  Became  non-leverage  in  1946,  according  to  Moody’s  1949  Manual. 

(d)  Became  low  leverage  in  1949. 

(e)  Range  from  Sept.  IS,  1946,  when  company  was  listed,  to  1946  year-end. 
Source:  Wiesenbcrger,  “Investment  Companies”  (1950  edition),  pp.  195,  216-7. 
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WARRANT  HOLDERS’  COMMITTEE  EXHIBIT  9 


ANNUAL  NET  INCOME  PER  SHARE  OF  COMMON  STOCK  OF  THE  THIRTY-ONE  LEADING 
CLOSED-END  MANAGEMENT  INVESTMENT  COMPANIES,  1937-49. 


Company 

1949 

1948 

1947 

1946 

1945 

1944 

1943 

1942 

1941 

1940 

1939 

1938 

1937 

Highest  In¬ 
come  as  % 
of  Lowest 
(Excluding 
Deficits) 
1937^9 

The  Adams  Express  Co . 

..  SI  .26 

$1.14 

$0.85 

$0.81 

$0.59 

$0.60 

$0.55 

$0.48 

$0.67 

$0.46 

$0.29 

$0.16 

$0.62 

788% 

Amer.  Cities  Power  &  Light  Corporation . 

.62 

.43 

.52 

.58 

.58 

.13 

.08 

.03 

.10 

.08 

.03 

.04 

.26 

2,067% 

Amer.  European  Sec.  Co . 

.97 

.99 

1.05 

1.01 

.65 

.73 

.57 

.53 

1.41 

1.05 

.47 

.15 

.38 

940% 

Amer.  General  Corp . 

.14 

.23 

.03 

.13 

.09 

NIL 

.03 

.023 

.065 

.045 

.02 

NIL 

.013 

1,769% 

Amer.  Int’l  Corp . 

.85 

.70 

.55 

.60 

.48 

.38 

.27 

.33 

.29 

.08 

.06 

.22 

.25 

1,417% 

The  American  Superpower  Corporation . 

.04d 

.OSd 

.10d 

.lid 

.15d 

.17d 

.17d 

,17d 

.21d 

.17d 

.20d 

.22d 

.19d 

d 

Atlas  Corporation . 

.52 

.70 

.93 

.71 

.22 

.35 

.57 

.lid 

.lid 

.19d 

.42d 

.70d 

.12 

775% 

Blue  Ridge  Corporation . 

.15 

.16 

.13 

.13 

.10 

.07 

.06 

.07 

.10 

.05 

.03 

.04d 

.08 

533% 

Capital  Admin.  Co.  Ltd . 

.27 

.24 

.20 

.13 

.08 

.07 

.05 

.06 

.OS 

.06 

.04 

d 

.13 

675% 

Carriers  &  Gen.  Corp . 

.54 

.41 

.41 

.38 

.30 

.31 

.30 

.31 

.29 

.28 

.22 

.12 

.42 

450% 

Consolidated  Inv.  Trust . 

1.17 

1.49 

1.57 

1.17 

.86 

.91 

.61 

.66 

.75 

.61 

.51 

.46 

.85 

341% 

Elec.  Bond  &  Share  Co . 

.50 

.53 

.52 

— 

.56d 

.35d 

.37d 

.40d 

.24 

.29 

.24 

.18 

.42 

294% 

The  Equity  Corporation . 

.13 

.46 

.Old 

.36 

.10d 

.09d 

.lOd 

.09d 

.09d 

•  10d 

.13d 

.15d 

.12d 

354% 

General  Amer.  Inv.  Co.,  Inc . 

.71 

.74 

.68 

.64 

.30 

.40 

.40 

.42 

.40 

.16 

.09 

.09d 

.29 

822% 

Gen.  Public  Serv.  Corp . 

.10 

.13 

.07 

.06 

.05d 

.05d 

.04d 

.18d 

.14d 

.16d 

.20d 

.45d 

.19d 

217% 

The  Lehman  Corporation . 

2.21 

2.20 

1.88 

1.65 

1.39 

1.39 

1.22 

1.28 

1.37 

1.10 

.91 

.66 

1.29 

335% 

National  Aviation  Corp . 

.72 

.61 

.26 

.35 

.61 

.57 

.59 

.67 

.64 

.03 

.73 

.12 

.14 

2,433% 

National  Shares  Corp . 

1.14 

1.12 

1.12 

1.07 

.94 

.90 

.85 

.76 

1.00 

.89 

.94 

.69 

.79 

165% 

Newmont  Mining  Corp . 

3.41 

4.06 

2.85 

1.43 

1.28 

1.56 

1.46 

1.22 

1.68 

1.76 

2.11 

2.28 

2.70 

333% 

Niagara  Share  Corp . 

.61 

.55 

.48 

.48 

.51 

.45 

.33 

.18 

.26 

.37 

.18 

.25 

.61 

339% 

North  American  Inv.  Corp . 

.50 

.06 

.29d 

1.42d 

2.47d 

2.80d 

2.64d 

2.34d 

2.55d 

3.52d 

4.38d 

5.1 2d 

4.00d 

S33% 

Pacific-Amer.  Investors,  Inc . 

.20 

.21 

.20 

.08 

.03 

.08 

.07 

(This 

company  resulted  from 

a  merger  in 

263% 

The  Pcnnroad  Corp . 

.42 

.54 

.42 

.27 

.27 

.27 

.30 

1943  of  two  predecessors) 

.25  .39  .28  .17 

.07 

.27 

771% 

Petroleum  Corp.  of  Amer . 

.90 

.83 

.58 

.45 

.39 

.39 

.33 

.31 

.46 

.68 

.69 

.82 

1.28 

413% 

Railway  &  Light  Sec.  Co . 

1.46f 

1.46f 

1.23f 

1.04  f 

.94 1 

.95  f 

.89  f 

.92 1 

.82  f 

.52 

.48 

.20 

1.0S 

730% 

Selected  Industries,  Inc. (a) . 

1.95 

1.47 

1.33 

.94 

.20 

.04 

d 

.06 

.43 

.10 

d 

d 

d 

4,875% 

Shawmont  Association . 

.91 

.99 

.94 

.87 

.61 

.63 

.66 

.70 

.80 

.69 

.61 

.45 

.87 

220% 

Tri-Continental  Corp . 

.68 

.47* 

.50* 

.30 

.12 

.07 

.05 

.04 

.12 

.06 

,03d 

.14d 

.35 

1.700% 

The  United  Corporation . 

.12 

.15 

.02 

.07d 

.07d 

.17d 

.24d 

.29d 

.05d 

.14 

.07 

.07 

.22 

1,100% 

U.  S.  &  Foreign  Sec.  Corp . 

1.29 

.81 

.62 

.32 

.OS 

.2ld 

.02 

NIL 

.17 

.05 

.18d 

.43d 

.41 

6,450% 

U.  S.  &  International  Sec.  Corp . 

.04 

.05 

.07d 

.16d 

.29d 

.26d 

.21d 

.21d 

.15d 

.17d 

.20d 

.  .26d 

.04d 

125% 

Notes: 

(a)  Income  per  share  of  §1.50  cumulative  convertible  preference  stock, 
d  Company  with  deficit  in  one  or  more  years, 
t  Years  ended  October  31. 

*  On  a  pro  forma  basis,  per  share  earnings  for  *  common  were  *  51  i  in  1948*;  and  49£  in  1947. 
Source:  Wiesenbcrgcr,  “Investment  Companies”  (1950  edition),  Pages  238-303. 
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WARRANT  HOLDERS7  COMMITTEE  EXHIBIT  16. 

The  United  Corporation — 1929-49  Relationships  between  market  prices  of 
Common  Stock  and  Warrants  and  exercise  price  of  Warrants. 


3,732,059  warrants  outstanding  exercisable  at  $27.50 — 14,529,492  shares 
Common  Stock  outstanding. 


A 

B 

C 

D  ! 

Market  Price  of 
Common  Stock 

Market  Price 
as  %  of 
Exercise  Price 

Corresponding 
Market  Prices 
of  Warrants 

Column  C  as  % 
of  Column  A 

$  .18-S  2.75 

-  10 

S  .004  -S  .41 

2.2-14^9 

2.75-  5.50 

10-  20 

.41  -  1.30 

14.9-23.6 

5.50-  11.00 

20-  40 

1.30  -  4.00 

23.6-36.3 

11.00-  16.50 

40-  60 

4.00  -  7.50 

36.3-454 

16.50-  22.00 

60-80 

7.50  -  12.00 

45.4-5415 

22.00-  27.50 

80-  100 

12.00  -  17.00 

54.5-61.9 
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WARRANT  HOLDERS’  COMMITTEE  EXHIBIT  20. 

Tricontinental  Corporation — 1937-49  Relationships  between  market  prices  of 
Common  Stock  and  Warrants  and  exercise  price  of  Warrants. 

1,00S,642  warrants  outstanding  exercisable  at  S17.76  ($18.46  prior  to  10/1/48) — 
2,816,406  shares  of  common  stock  outstanding. 

A  B  C  D  | 

Market  Price  as  Corresponding 

Market  Price  of  Approximate  %  Market  Prices  Column  C  as  % 

Common  Stock  of  Exercise  Price  of  Warrants  of  Column  A 


Warrant  Holders’  Committee  Exhibit  21. 


143a 


\*J/kf?RAAiT  c  0  "  fit  ,TT  C  M  E*H,K,-r  V/ 


BEST  COPY  AVAILABLE 

from  the  originsl  bound  volume 


144a  Warrant  Holders’  Committee  Exhibit  22. 


ARIA  a/7  hf 


i 

•  .  1 

! 

. 

.40 - - - - 

•  '  '  '• 

■  *  -  . 

. 

.  T  '  ••*}••  • • •  • • I  • • •  •  *  •  •  •  *  •  •  •  •  . 

•  _  ♦  ...  j  ...  « .  •  ....  , 

f7r/~  f=?s  Co^poe^r/o/o 

•  T 

r::"n: 

...  . 

;  ; 

•  ••«*!•  •  •  i 

4 

i 

-  4 

i 

\ 

H  _ _ • _ 

.  .  i  ♦  •  t  •  *  •  ♦ 

♦  •  ♦  •  •  *  •  * 

lfhckm.<*T  r^tue.-.a^  Con.*****  ^ 

...  \ 

•  •  •  * 

i  ... 

. 

• 

4 

t  ' 

•  f 

.  . .  •  •  •  *  • 

4  •  . 

•  t 

S . --.1 . . 

O’f  f?Of4K.  filf.T  /‘ii’c£.  •  CU&Ti«Aorz 

%  *  ♦  •  . 

pr ^Vv c#  o  -f  G*m*  **ok!  ■i'rtt./x 

.... 

. 

!. 

!* 

Warrant  Holders’  Committee  Exhibit  23. 


i/i)  ccisi  a t^A^rYS 


^°ePo^T /«<j 

(aux*^ k^Q  a^aJ  Lnjtf'*'** 


•  ^  «■  “  ^ 


t  I 


I 

C.  /nH^M.*u  S  i-evL^  c-mJ&  a  js  fi.  •«>  v^S  A-CA  £wt  ft 


I  <?  3  7  -  *? 


I 


I 


V  -s  • 


« 

i 


I 


©•-r  ^>  o 


*  o  .„• 


tv. 


3 


."O  •  •  t>  «  •• 


u)  /2 


e 


i 


I 


Warrant  Holders’  Committee  Exhibit  24.  147a 

WARRANT  HOLDERS’  COMMITTEE  EXHIBIT  24. 

Atlas  Corporation — 1937-49  Relationships  between  market  prices  of  Common 
Stock  and  Warrants  and  exercise  price  of  Warrants. 

1,948,111  warrants  outstanding  exercisable  at  $25.00  per  share — 1,956,262  shares 
of  common  stock  outstanding. 

ABC  D 


Market  Price  of 
Common  Stock 

Market  Price 
as  %  of 
Exercise  Price 

Corresponding 
Market  Prices 
of  Warrants 

Column  C  as  % 
of  Column  A 

S  5.00 -$10.00 

20-  40 

$  .31 -$1.10 

6.2-11.0 

10.00-  15.00 

40-  60 

1.10-  2.40 

11.0-16.0 

15.00  -  20.00 

60-  80 

2.40-  4.20 

16.0-21.0 

20.00  -  25.00 

80-  100 

4.20-  6.80 

21.0-27.2 

25.00  -  30.00 

100-120 

6.80-  9.40 

27.2-31.3 
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MOTION  BY  THE  GENERAL  PROTECTIVE  COM¬ 
MITTEE  FOR  HOLDERS  OF  OPTION  WAR¬ 
RANTS  OF  THE  UNITED  CORPORATION  FOR 
LEAVE  TO  INTERVENE 


United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 

No.  11,158  October  Term,  1951 

Edward  R.  Downing,  et  ad., 


Petitioners, 


v. 


Securities  and  Exchange  Commission, 

Respondent. 

Gordon  L.  Becker,  Harold  C.  Bladel  and  Charles 
Tatham,  Jr.,  constituting  The  General  Protective  Com¬ 
mittee  for  Holders  of  Option  Warrants  of  The  United 
Corporation,  the  address  of  which  is  c/o  Institutional 
Utility  Servie,  Inc.,  74  Trinity  Place,  New  York  5,  N.  Y., 
respectfully  move  this  Honorable  Court  for  leave  to  inter¬ 
vene  and  become  a  party  in  the  above  entitled  case  pur¬ 
suant  to  Rule  38(c)  of  the  rules  of  this  Honorable  Court. 
The  Committee  has  been  authorized  to  represent  in  these 
proceedings  1,055  holders  of  approximately  1,190,000  of 
the  outstanding  3,732,059  such  warrants. 

The  petition  for  review  in  this  cause,  filed  August 
23,  1951,  relates  to  an  order  issued  by  the  Securities  and 
Exchange  Commission  on  June  26,  1951,  granting  an  ap¬ 
plication  made  by  the  United  Corporation  to  that  Com¬ 
mission  for  approval  of  a  plan  filed  pursuant  to  Section 
11(e)  of  the  Public  Utility  Holding  Company  Act  of  1935, 
approved  August  26,  1935.  c.  6S7  (49  Stat.  S03)  U.S.C., 
Title  15,  79k.  The  plan  provides  that  the  outstanding 
option  warrants  of  The  United  Corporation  be  cancelled 
as  having  no  value  presently  or  in  the  reasonably  fore¬ 
seeable  future.  The  orders  approving  the  plan  provides 
that  “it  shall  not  be  operative  to  authorize  the  consumma- 
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tion  of  the  provisions  of  the  plan  as  amended  relating 
to  the  cancellation  of  United’s  option  warrants  *  *  * 
until  an  appropriate  United  States  District  Court  shall, 
upon  application  thereto,  enter  an  order  enforcing  said 
provisions.”  No  such  application  has  been  made  to  date. 
In  view  of  this  provision  of  the  order,  the  Committee 
could  not  have  itself  filed  a  petition  to  review  the  Com¬ 
mission’s  order  of  June  26,  1951. 1  Although  the  Com¬ 
mittee  had  actively  participated  in  the  proceedings  before 
the  Commission,  petitioners  in  this  case  did  not  serve  a 
copy  of  their  petition  for  review  on  the  Committee  or 
its  counsel,  nor  was  the  Committee  or  its  counsel  aw*are 
of  the  fact  that  the  petition  had  been  filed,  until  after 
the  expiration  of  the  sixty  day  period  allowed2  for  the 
filing  of  petitions  for  review. 

The  members  of  the  Committee  as  individual  holders 
of  option  warrants  and  the  Committee  as  the  representa¬ 
tive  of  the  holders  of  option  warrants  whom  it  is  author¬ 
ized  to  represent,  as  well  as  all  other  holders  thereof, 
have  by  reason  of  their  ownership  of  warrants  a  sub¬ 
stantial  interest  in  the  plan  of  The  United  Corporation, 
and  will  necessarily  be  affected  by  the  review  by  this 
Honorable  Court  of  the  order  approving  the  plan,  inas¬ 
much  as  Section  24(a)  of  the  Public  Utility  Holding 
Company  Act  of  1935  provides  that  this  Honorable  Court 

1  It  has  a  number  of  times  been  held  that,  where  a  plan  under  Section  11 
of  the  Public  Utility  Holding  Company  Act  of  1935  becomes  effective  as 
against  holders  of  a  particular  class  of  securities  only  after  it  is  approved 
and  ordered  enforced  by  a  court,  petitions  to  review  the  order  of  the  Commis¬ 
sion  approving  the  plan  will  be  dismissed  if  filed  by  holders  of  such  securities 
under  Section  24(a)  of  that  act.  Lownsbury  v.  S.E.C.,  151  F.  (2d)  217  (3rd 
1945),  ccrt.  denied  326  U.  S.  7S2,  66  S.  Ct.  337  (1946)  (petition  to  review 
filed  before  any  application  to  a  District  Court  for  approval)  ;  Blatchlcy  v. 
S.E.C.,  157  F.  (2d)  S98  (1st  1946)  (petition  to  review  filed  after  District 
Court  approved  plan)  ;  Gold  fine  v.  S.E.C.,  157  F.  (2d)  899  (1st  1946) 
(same)  ;  Okin  v.  S.E.C.,  145  F.  (2d)  206  (2d  1944),  remanded  on  other 
grounds  325  U.  S.  S40  (1945)  (petition  to  review  filed  after  application  to 
District  Court  for  approval)  :  Lcvintritt  v.  S.E.C.,  178  F.  (2d)  336  (2d  1949) 
(same)  ;  Gilbert  v.  S.E.C.,  146  F.  (2d)  513  (7th  1944)  (same). 

2  49  Stat.  834  (1935),  U.  S.  C.,  Title  15,  79k (x). 
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“shall  have  exclusive  jurisdiction  to  affirm,  modify  or 
set  aside  such  order  in  whole  or  in  part”.  The  warrants, 
the  holders  of  over  25%  of  which  the  Committee  repre¬ 
sents,  have  always  had  and  still  have  a  market  value 
which  is  in  the  aggregate  substantial,  this  value  having 
attained  an  aggregate  of  at  least  $933,014.75  at  one  or 
more  times  in  1951,  and  having  as  late  as  1946  reached 
an  aggregate  of  $9,330,147.50.  The  order  of  the  Commis¬ 
sion  before  this  Honorable  Court  for  review,  if  affirmed, 
and  the  plan,  if  enforced,  would  make  the  warrants  worth¬ 
less. 

Section  11(e)  of  the  Public  Utility  Holding  Company 
Act  of  1935  requires,  before  an  order  of  court  approving 
or  enforcing  a  plan  be  entered,  that  notice  and  oppor¬ 
tunity  for  hearing  before  the  court  be  given  to  the  holders 
of  securities  affected  by  the  plan  and  against  whom  the 
enforcement  order  will  be  directed.  To  the  extent  that 
this  Honorable  Court  takes  jurisdiction  to  “affirm,  modify 
or  set  aside”  the  order  of  the  Commission  approving  the 
plan,  this  Honorable  Court  will,  in  effect,  be  approving 
the  plan  and  ordering  it  enforced  or  disapproving  it  in 
whole  or  in  part.  Before  such  a  step  is  taken  by  this 
Honorable  Court,  the  Committee  should,  by  being  per¬ 
mitted  to  intervene  in  this  proceeding,  be  granted  the 
right  given  them  by  Section  11(e)  in  the  case  of  an  ap¬ 
plication  by  the  Committee  to  a  district  court  for  an 
order  approving  the  plan  and  ordering  it  enforced. 

Subject  to  the  granting  of  this  motion  to  intervene 
by  this  Honorable  Court,  there  is  submitted  herewith  a 
statement  of  objections  of  the  Committee  to  the  order  of 
the  Commission  and  to  the  petition  to  review  the  same 
filed  in  this  proceeding. 

The  Committee  respectfully  requests  the  Court  that 
if  the  Motion  for  Leave  to  Intervene  is  granted,  the 
Court  allow  a  reasonable  period  of  time  for  the  Committee 
to  file  a  brief  with  the  Court  presenting  its  arguments 
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against  the  Section  11(e)  plan  approved  by  the  Securities 
and  Exchange  Commission  on  June  26,  1951. 

Dated :  j 

Washington,  D.  C. 

October  26,  1951 

Respectfully  submitted, 

/s/  M.  Quixx  Shaughnessy, 

M.  Quinn  Shaughnessy, 

Attorney  for  The  General  Protec¬ 
tive  Committee  for  Holders  of 
Option  Warrants  of  The  United 
Corporation,  ; 

715  Cafritz  Building, 

1625  Eye  Street,  N.  W. 
Washington  6,  D.  C. 

Of  Counsel :  I 

John  Mulford,  Esq. 

117  South  17th  Street, 

Philadelphia  3,  Pa. 
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Certificate  of  Service 

I,  M.  Quinn  Shaughnessy,  Attorney  for  The  General 
Protective  Committee  for  Holders  of  Option  Warrants  of 
the  United  Corporation,  certify  that  I  served  the  fore¬ 
going  Motion  for  Leave  to  Intervene  today,  October  26, 
1951,  by  causing  copies  thereof  to  be  mailed,  first  class, 
to  the  following  persons  at  the  addresses  indicated: 

Randolph  Phillips 
157  East  72nd  St. 

New  York  21,  N.  Y. 

Krieger  &  Jorgensen 
1707  H  St.,  N.  W. 

Washington  6,  D.  C. 

Roger  S.  Foster 
General  Counsel  of  the 
Securities  and  Exchange  Commission 
425-2nd  St.,  N.  W. 

Washington  25,  D.  C. 

James  K.  Polk 

Counsel  for  United  Corporation 
40  Wall  St. 

New  York  5,  N.  Y. 

/s/  M.  Quinn  Shaughnessy, 

M.  Quinn  Shaughnessy, 

Attorney  for  The  General  Protec¬ 
tive  Committee  for  Holders  of 
Option  Warrants  of  The  United 
Corporation, 

715  Cafritz  Building, 

1625  Eye  Street,  N.  W. 
Washington  6,  D.  C. 
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ANSWER  AND  OBJECTIONS  OF  THE  SECURITIES 
AND  EXCHANGE  COMMISSION,  RESPONDENT, 
TO  MOTION  BY  THE  GENERAL  PROTECTIVE 
COMMITTEE  FOR  HOLDERS  OF  OPTION  WAR¬ 
RANTS  OF  THE  UNITED  CORPORATION  FOR 
LEAVE  TO  INTERVENE. 


In  The  United  States  Court  of  Appeals 
For  The  District  of  Columbia  Circuit. 


No.  11158. 

Edward  R.  Downing,  Randolph  Phillips,  and  22,081  Stock¬ 
holders  of  the  United  Corporation, 

Petitioners, 


v. 


Securities  and  Exchange  Commission, 

Respondent. 


1.  The  Commission  objects  to  the  granting  of  the 
Committee’s1  motion  for  leave  to  intervene  on  the  ground 
that  the  relief  sought  through  intervention  is  not  within 
the  jurisdiction  of  this  Court.  The  motion  for  interven¬ 
tion  appears  to  assume  the  validity  of  contentions  by 
the  petitioners  for  review  herein  (minority  common  stock¬ 
holders  of  United)  that  this  Court  has  exclusive  jurisdic¬ 
tion  to  determine  all  questions  in  relation  to  the  Commis¬ 
sion’s  order  of  June  26,  1951,  including  provisions  of 
that  order  which  are  not  objected  to  by  said  petitioners 
and  which,  in  view  of  United’s  request  pursuant  to  Section 
11(e)  of  the  Holding  Company  Act  that  the  Commission 
apply  for  enforcement  thereof  (necessarily  in  a  proper 
United  States  district  court),  are  by  the  terms  of  the 
Commission’s  order  made  inoperative  unless  and  until 
enforced  in  such  a  district  court.  The  Committee  concedes 


1  The  General  Protective  Committee  for  Holders  of  Option  Warrants  of 
the  United  Corporation  is  referred  to  herein  as  the  “Committee.”  The  United 
Corporation  will  be  referred  to  herein  as  “United.” 
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that,  in  the  absence  of  the  petition  for  review  filed  by  the 
petitioning  common  stockholders,  the  only  proper  forum 
for  review  of  those  provisions  of  the  Commission’s  order 
objected  to  by  the  Committee  would  be  the  proper  district 
court  to  which  an  enforcement  application  might  be  made 
by  the  Commission  pursuant  to  Section  11(e).  The  Com¬ 
mittee  does  not  urge  that  affirmance  of  the  order  under 
review,  without  intervention  on  the  part  of  the  Commit¬ 
tee,  would  foreclose  the  Committee  from  obtaining  their 
review  incident  to  the  district  court  enforcement  pro¬ 
ceeding  nor  urge  that  they  are  prejudiced  by  the  Com¬ 
mission’s  order  in  the  absence  of  an  enforcement  decree 
making  operative  the  provisions  to  which  the  Committee 
objects.  Apparently  the  only  basis  for  the  Committee’s 
seeking  relief  in  this  Court  is  the  possibility  that  this 
Court  may  under  the  “  exclusive  jurisdiction”  language 
of  Section  24(a)  assume  functions  vested  by  Section  11(e) 
in  the  district  court.  The  Commission  believes  that  a 
proper  construction  of  the  Act,  taking  into  account  the 
provisions  of  Section  24(a)  and  of  Sections  11(e)  and 
18(f)  precludes  this  result. 

2.  "We  recognize  the  possibility  that  this  Court  may 
prefer  to  defer  until  the  hearing  of  the  case  on  the  merits, 
determination  of  the  above  jurisdictional  questions,  which 
of  course  do  not  affect  the  Court’s  jurisdiction  to  enter¬ 
tain  the  petition  for  review,  but  merely  relate  to  the 
extent  of  the  relief  to  be  granted  in  connection  with  the 
petition  for  review.  Such  a  course  would  appear  to  us 
appropriate  if  the  Court  does  not  conclude  that  these 
jurisdictional  questions  may  be  summarily  determined, 
since  the  time  consumed  in  resolving  preliminary  issues 
may  well  delay  the  normal  procedures  for  reaching  and 
disposing  of  the  petition  for  review  on  the  merits.  The 
Commission  has  previously  urged  that  the  grant  of  a 
stay,  which  would  prevent  United  from  selling  the  portion 
of  the  Niagara  Mohawk  common  stock  required  in  any 
event  to  be  disposed  of,  would  prejudicially  restrict  the 
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management’s  freedom  to  exercise  normal  managerial 
judgment  in  the  disposition  of  an  asset.  Delay  in  reach¬ 
ing  a  decision  on  the  merits  would  magnify  the  prejudice. 
We  have  also  pointed  out  that  denial  of  a  stay  might 
have  some  prejudicial  consequences  if  the  final  outcome 
of  this  review  proceeding  were  to  establish  the  conten¬ 
tion  (which  we  regard  as  wholly  without  foundation)  that 
it  was  reversible  error  for  the  Commission  to  permit 
United  to  select  the  sale  method  of  making  a  concededly 
required  disposition.  Such  possibility  of  harm  is  likewise 
magnified  by  any  delay  in  resolving  the  issue  on  the 
merits.  Accordingly,  if  the  jurisdictional  issue  be  not  sum¬ 
marily  determined,  we  see  no  objection  to  permitting  the 
Committee  to  brief  and  argue  their  objections  to  the  Com¬ 
mission’s  order,  along  with  any  arguments  they  may  have 
concerning  the  Court’s  jurisdiction.  This  practical  result 
could  be  reached  either  by  granting  the  Committee  leave 
to  brief  and  argue  the  case  on  the  merits  while  deferring, 
pending  further  order  of  the  Court,  a  ruling  on  their 
petition  to  intervene,  or  by  an  order  granting  the  motion 
to  intervene  without  prejudice  to  an  ultimate  decision 
on  the  merits  that  the  warrant  holders’  objections  to  the 
Commission’s  order  should  be  dismissed  for  lack  of  juris¬ 
diction. 

3.  If  it  should  be  determined,  contrary  to  our  view, 
that  this  Court  has  acquired  pursuant  to  Section  24(a) 
exclusive  jurisdiction  to  review  the  warrant  holders’  ob¬ 
jections  to  the  order  of  the  Commission,  dated  June  26, 
1951,  we  would  of  course  concede  that  intervention  is 
an  appropriate  method  of  presenting  their  objections  to 
this  Court. 

4.  The  objections  of  the  Committee  accompanying 
their  motion  to  intervene  include  objections  to  certain 
of  the  relief  sought  by  the  petitioning  common  stock¬ 
holders  by  way  of  “modification”  of  the  Commission’s 
order  under  review.  They  interpret  the  common  stock- 
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holders  ’  petition  for  review  as  seeking  inter  alia  an  order 
of  this  Court  requiring  the  dissolution  of  United.  We  do 
not  so  interpret  the  petition  or  consider  that  such  an 
order  could  possibly  be  warranted.  In  any  event,  such 
concern  as  the  Committee  may  have  upon  this  issue 
alone  may  be  expressed  adequately  in  a  brief  amici 
curiae,  and  would  not  justify  intervention.  It  should  be 
noted  in  that  connection  that  whether  or  not  the  Commis¬ 
sion  was  correct  in  its  decision  requiring  the  warrants 
to  be  eliminated  from  the  security  structure  of  United, 
the  warrant  holders  have  merely  a  contingent  interest 
in  United  represented  by  unexercised  options  which  pro¬ 
vide  that  until  exercised  the  holders  thereof  shall  have 
no  rights  as  stockholders. 

5.  The  Commission’s  belief  that  this  Court  does  not 
have  jurisdiction  to  grant  the  relief  sought  by  the  Com¬ 
mittee  is  based  upon  the  express  condition  contained  in 
the  Commission’s  order,  providing  that  it  “ shall  not  be 
operative  to  authorize  the  consummation  of  the  provisions 
of  the  Plan,  as  amended,  relating  to  the  cancellation  of 
United’s  option  warrants  *  *  *  until  an  appropriate  United 
States  District  Court  shall,  upon  application  thereto, 
enter  an  order  enforcing  said  provisions.”  That  such  an 
order  is  interlocutory  and  not  reviewable  under  Section 
24(a)  by  a  Court  of  Appeals  has  been  expressly  and  uni¬ 
formly  held  in  a  substantial  number  of  decisions  by  this 
Court  and  others.2  In  the  Lownsbury  case  the  court  was 
specifically  dealing  with  a  petition  for  review  filed  in  ad¬ 
vance  of  the  contemplated  application  for  district  court 
enforcement.  In  the  instant  case  the  company’s  request 
for  court  enforcement,  a  prerequisite  for  such  action 

2 Lozcnsbury  v.  S.E.C.,  151  F.  2d  217  (C.  A.  3,  1945),  certiorari  denied 
326  U.  S.  7S2;  Blatchley  v.  S.E.C.,  157  F.  2d  898  (C.  A.  1,  1946)  ;  Goldfine  v. 
S.E.C.,  157  F.  2d  899  (C.  A.  1,  1946)  ;  Lcvcntritt  v.  S.E.C.,  178  F.  2d  336 
(C.  A.  2,  1949);  Okin  v.  S.E.C.,  145  F.  2d  (C.  A.  2,  1944),  remanded  on 
other  grounds,  325  U.  S.  840.  A  motion  to  dismiss  based  on  similar  consid¬ 
erations  was  granted  Per  Curiam  by  this  Court  on  March  16,  1948,  in  Turner 
v.  S.E.C.,  January  Term,  1948,  No.  9705. 
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under  the  express  terms  of  Section  11(e),  was  limited  to 
the  provisions  of  the  plan  relating  to  the  proposed  can¬ 
cellation  of  the  option  warrants  and  certain  changes  in 
United’s  charter.  Therefore,  only  those  particular  pro¬ 
visions  of  the  Commission’s  order  are  interlocutory,3  re¬ 
quiring  district  court  action  as  a  condition  to  their  effec¬ 
tiveness,  whereas  the  other  provisions  of  the  Commission’s 
order,  passing  upon  other  aspects  of  the  plan,  are  final 
and  subject  to  review  under  Section  24(a). 

6.  The  suggestion  in  the  petition  for  review’  and  in 
the  Committee’s  motion  for  intervention  that  this  Court 
might  somehow’  supplant  a  proper  district  court  as  the 
enforcement  tribunal  ignores  the  relevant  provisions  of 
the  Act.  Under  Section  11(e),  enforcement  may  be  had 
only  upon  application  by  the  Commission,  and  such  an 
application  may  be  filed  only  to  the  extent  requested  by 
the  company  whose  plan  is  approved.  The  application 
must  be  made  “in  accordance  w’ith  the  provisions  of” 
Section  18(f),  w’hich  specifies  the  courts  having  jurisdic¬ 
tion.  These  courts  include  “the  proper  district  court  of 
the  United  States,”  but  exclude  the  United  States  Court (s) 
of  Appeals.  Under  Section  25,  the  “proper”  United 
States  District  Court  w’ould  be  one  for  a  district  in  w’hich 
the  company  “:.s  an  inhabitant  or  transacts  business.” 
The  jurisdiction  of  the  Courts  of  Appeals  under  Section 
24(a)  is  specified  as  “exclusive  jurisdiction  to  affirm, 
modify,  or  set  aside”  a  Commission  order,  in  w’hole  or 
in  part,  but  does  not  include  jurisdiction  to  enforce  an 
order  of  the  Commission,  nor  does  Section  24(a)  provide 
for  “opportunity  for  hearing”  to  security  holders  gener¬ 
ally.  Even  assuming  that  Section  24(a)  if  standing  alone 
could  be  interpreted  to  exclude  application  to  a  district 

3  The  term  “interlocutory”  is  not  here  used  in  the  sense  that  the  adminis¬ 
trative  process  has  not  yet  run  its  course.  Cf.  Federal  Power  Commission  v. 
Metropolitan  Edison  Co.,  304  U.  S.  375.  It  is  used  in  the  sense  that  the  ad¬ 
ministrative  order  is  but  one  step  in  a  statutory  procedure  under  which  both 
Commission  and  district  court  must  act  before  the  option  warrant  holders  can 
be  affected  by  the  order. 
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court  once  a  petition  for  review  has  been  filed,  the  section 
must  be  read  in  conjunction  with  Sections  11(e)  and  18(f) 
of  the  Act.  As  firmly  established  in  the  cases  cited  above, 
the  functions  of  the  Courts  of  Appeals  under  Section  24(a) 
do  not  include  review  of  Commission  orders  which  by 
their  terms  are  not  effective  unless  and  until  enforced  by 
a  district  court. 


Conclusion. 

The  Committee’s  motion  for  leave  to  intervene  should 
be  disposed  of  summarily.  It  should  either  be  denied, 
or  be  granted  without  prejudice  to  a  subsequent  deter¬ 
mination  that  this  Court  does  not  have  jurisdiction  to 
grant  the  relief  sought  by  the  Committee. 

/s/  Rodger  S.  Foster 

Roger  S.  Foster 

General  Counsel 
/s/  Myron  S.  Isaacs 

Myron  S.  Isaacs 

Chief  Counsel  Division  of 
Public  Utilities  Securities 
and  Exchange  Commission. 

425  Second  Street,  N.  IV. 

Washington  25,  D.  C. 


November  2,  1951. 
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District  of  Columbia 
City  of  Washington 

Ellwood  L.  Englander,  being  duly  sworn  according 
to  law,  deposes  and  says: 

I  served  the  foregoing  answer  today,  November  2, 
1951,  by  causing  copies  thereof  to  be  placed  in  penalty 
envelopes  and  mailed  to  the  following  persons  at  the 
addresses  indicated:  M.  Quinn  Shaughnessy,  715  Cafritz 
Building,  1625  I  Street,  Washington  6,  D.  C. ;  Randolph 
Phillips,  157  East  72nd  Street,  New-  York  21,  New  York; 
Krieger  and  Jorgensen,  514  Wyatt  Building,  777  14th 
Street,  N.  W.,  Washington  5,  D.  C. ;  James  K.  Polk,  40 
Wall  Street,  New  York  5,  New  York. 


/%/  Ellwood  L.  Englander, 

Ellwood  L.  Englander 

Subscribed  and  sworn  to  before  me  this  second  day 
of  November,  1951. 


/s/  John  J.  Devaney,  Jr., 

Notary  Public. 
My  Comm,  expires  3/14/53.j 
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ANSWER  OF  RESPONDENT  THE  UNITED  COR¬ 
PORATION,  TO  “MOTION  BY  THE  GENERAL 
PROTECTIVE  COMMITTEE  FOR  HOLDERS  OF 
OPTION  WARRANTS  OF  THE  UNITED  COR¬ 
PORATION  FOR  LEAVE  TO  INTERVENE’7 

United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit. 

No.  11158. 

Edward  R.  Downing ,  Randolph  Phillips  and  22,081  Stock¬ 
holders  of  The  United  Corporation, 

Petitioners, 

against 

Securities  and  Exchange  Commission  and  The  United 

Corporation, 

Respondents. 

The  United  Corporation,  respondent  herein  answers 
the  motion  by  The  General  Protective  Committee  for 
Holders  of  Option  Warrants  of  The  United  Corporation, 
as  follows: 

1.  The  Order  of  the  Securities  and  Exchange  Com¬ 
mission,  dated  June  26,  1951,  provides,  in  pertinent  part, 
as  follows: 

“1.  The  order  entered  herein  shall  not  be  opera¬ 
tive  to  authorize  the  consummation  of  the  provisions 
of  the  plan  as  amended  relating  to  the  cancellation 
of  United’s  option  warrants  or  to  the  amendment  of 
United’s  Certificate  of  Incorporation  or  By-Laws 
until  an  appropriate  United  States  District  Court 
shall,  upon  application  thereto,  enter  an  order  enforc¬ 
ing  said  provisions.” 

Section  11(e)  of  the  Public  Utility  Holding  Company 
Act  of  1935  (Act  of  August  26,  1935,  c.  687,  Title  I, 
49  Stat.  803,  838,  U.  S.  C.  Title  15  Sec.  79)  provides,  in 
pertinent  part,  as  follows: 
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“*  *  *  If,  after  notice  and  opportunity  for  hear¬ 
ing,  the  Commission  shall  find  such  plan,  as  sub¬ 
mitted  or  as  modified,  necessary  to  effectuate  the 
provisions  of  subsection  (b)  and  fair  and  equitable 
to  the  persons  affected  by  such  plan,  the  Commission 
shall  make  an  order  approving  such  plan;  and  the 
Commission,  at  the  request  of  the  company,  may 
apply  to  a  court,  in  accordance  with  the  provisions 
of  subsection  (f)  of  section  18,  to  enforce  and  carry 
out  the  terms  and  provisions  of  such  plan.  *  *  *” 

Subsection  (f)  of  Section  18  of  the  Act  provides, 
in  pertinent  part,  as  follows: 

“Whenever  it  shall  appear  to  the  Commission 
that  any  person  is  engaged  or  about  to  engage  in 
any  acts  or  practices  which  constitute  or  will  con¬ 
stitute  a  violation  of  the  provisions  of  this  title,  or  of 
any  rule,  regulation,  or  order  thereunder,  it  may  in  its 
discretion  bring  an  action  in  the  proper  district  court 
of  the  United  States,  the  Supreme  Court  of  the 
District  of  Columbia,  or  the  United  States  courts  of 
any  Territory  or  other  place  subject  to  the  jurisdic¬ 
tion  of  the  United  States,  to  enjoin  such  acts  or  prac¬ 
tices  and  to  enforce  compliance  with  this  title  or  any 
rule,  regulation,  or  order  thereunder,  and  upon  a 
proper  showing  a  permanent  or  temporary  injunction 
or  decree  or  restraining  order  shall  be  granted  with¬ 
out  bond.  #  *  •”  | 

No  application  has  yet  been  made  to  a  proper  court 
in  accordance  with  the  provisions  of  Sections  11(e)  and 
18(f)  of  the  Act  for  an  order  enforcing  the  provisions 
of  the  plan  of  The  United  Corporation,  nor  has  any  order 
of  such  a  court  been  entered  with  respect  to  said  provi¬ 
sions  or  the  plan. 

2.  Unless  this  Court  determines  that  it  has  jurisdic¬ 
tion  with  respect  to  the  directive  of  the  Commission  that 
the  United  option  warrants  be  cancelled,  the  holders  of 
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the  option  warrants  do  not  appear  to  he  proper  parties 
to  this  proceeding.  The  question  of  the  Court’s  jurisdic¬ 
tion  on  this  matter  has  already  been  argued  and  sub¬ 
mitted.  If  the  Court  decides  that  it  does  have  jurisdic¬ 
tion  to  review  the  Order  of  the  Commission  with  respect 
to  the  option  warrants,  there  will  be  time  enough  for 
the  Committee  for  the  holders  of  the  warrants  to  renew* 
their  motion. 

3.  In  any  event,  the  Committee  is  not  affected  by 
and  has  no  interest  in  petitioners’  motion  herein  to  stay 
The  United  Corporation  from  making  sales  of  securities 
as  required  by  the  Commission’s  Order  of  June  26,  1951. 
It  is,  therefore,  unnecessary  for  this  Court  to  postpone 
its  decision  on  the  motion  until  its  consideration  of  the 
Committee’s  motion  to  intervene.  We  submit,  moreover, 
that  a  postponement,  on  account  of  the  present  motion, 
of  a  decision  on  the  pending  motion  for  a  stay  may 
seriously  prejudice  the  interests  of  The  United  Corpora¬ 
tion  and  its  stockholders.  Under  the  stipulation  made 
by  the  Commission  to  maintain  the  status  quo  pending 
a  decision  on  the  motion  for  a  stay,  The  United  Corpora¬ 
tion  is  prevented  from  making  any  effective  move  v*ith 
respect  to  a  large  part  of  its  portfolio.  Thus,  without 
the  protection  of  any  bond  from  anyone,  the  Company, 
since  last  August,  has  been  more  seriously  restricted  in 
the  handling  of  its  assets  than  if  the  Commission  had 
issued  no  order  on  the  plan. 

4.  The  Committee’s  motion  to  intervene  should  be 
denied  without  prejudice. 

Dated:  New  York,  N.  Y. 

November  1,  1951. 

/s/  Harold  F.  Noneman, 

Harold  F.  Noneman 

Counsel  for  The  United  Corporation, 
40  Wall  Street 
New  York  5,  N.  Y. 
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REPLY  OF  THE  GENERAL  PROTECTIVE  COM¬ 
MITTEE  FOR  HOLDERS  OF  OPTION  WAR¬ 
RANTS  OF  THE  UNITED  CORPORATION  TO 
THE  ANSWER  OF  THE  UNITED  CORPORATION 
AND  THE  ANSWER  AND  OBJECTIONS  OF  THE 
SECURITIES  AND  EXCHANGE  COMMISSION 
TO  THE  MOTION  OF  SAID  COMMITTEE  FOR 
LEAVE  TO  INTERVENE 

United  States  Court  of  Appeals 
For  The  District  of  Columbia  Circuit. 

No.  11,158.  October  Term,  1951 


Edivard  R.  Downing ,  et  al., 

Petitioner, 


v. 

Securities  and  Exchange  Commission 

Respondent. 


The  General  Protective  Committee  for  Holders  of 
Option  Warrants  of  The  United  Corporation  (hereinafter 
called  the  “Committee”)  replies  to  the  answer  of  The 
United  Corporation  (hereinafter  called  “United”)  and 
the  answer  and  objections  of  the  Securities  and  Exchange 
Commission  (hereinafter  called  the  “Commission”)  to 
the  motion  of  the  Committee  for  leave  to  intervene  in 
this  proceeding  as  follows: 

1.  Since  the  filing  of  the  Committee’s  motion  and  of 
the  answers  of  United  and  the  Commission,  this  Court 
has,  by  this  Court’s  orders  entered  in  the  proceeding  on 
November  5,  1951,  taken  jurisdiction  of  this  case  at  least 
in  so  far  as  are  concerned  the  questions  raised  by  the 
petition  to  review  the  Commission’s  order  of  June  26, 
1951.  In  these  orders,  the  Court  granted  the  motion  of 
the  petitioners  for  a  stay  in  so  far  as  the  Commission’s 
order  approved  that  part  of  the  plan  of  United  providing 
for  the  disposition  of  common  stock  of  Niagara  Mohawk 
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Power  Corporation  by  United.  These  orders  of  this  Court 
did  not  discuss  or  decide  the  question  of  whether  it  has 
jurisdiction  over  that  feature  of  the  plan  eliminating 
the  warrants  without  compensation,  approved  by  that 
part  of  the  Commission’s  order  stated  to  be  4 ‘not  .  .  . 
operative  until  an  appropriate  United  States  District 
Court  shall,  upon  application  thereto,  enter  an  order  en¬ 
forcing  such  provisions”.  It  is  submitted  that  this  Court 
can  best  decide  this  issue  after  a  full  hearing  on  the 
merits  of  the  case.  Unless  the  Court  finally  decides  in 
acting  on  the  Committee’s  motion  to  intervene  that  it 
has  no  such  jurisdiction,  the  only  way  the  Committee 
can  protect  the  interests  of  the  warrant  holders  whom 
it  represents  is  to  intervene  and  be  heard  on  the  merits 
of  this  feature  of  the  plan.  If  the  Committee  is  not 
allowed  to  intervene,  the  Court,  without  briefs  or  argu¬ 
ment  on  the  point,  in  the  exercise  of  its  “exclusive  juris¬ 
diction  to  affirm,  modify  or  set  aside  such  order  in  whole 
or  in  part”  under  Section  24(a)  of  the  Public  Utility 
Holding  Company  Act  of  1935  (Act  of  August  26,  1935, 
c.  687,  49  Stat.  803,  834,  U.  S.  C.  Title  15,  $  79x)  (herein¬ 
after  called  the  “Act”)  might  enter  an  order  affirming 
at  least  that  part  of  the  Commission’s  order.  The  entry 
of  such  an  order  by  this  Court  might  establish  the  law 
of  the  case  on  the  merits  of  the  Committee’s  contentions. 

2.  Until  this  case  is  finally  determined  in  this  Court, 
the  Commission’s  entire  record  in  this  proceeding  is  in 
this  Court  and  the  Commission  cannot  file  it  in  any 
district  court  in  connection  with  an  application  to  enforce 
the  plan.  Without  such  record  no  district  court  could 
perform  the  duties  required  of  it  under  Section  11(e)  of 
the  Act  in  reviewing  the  record  before  it  can  “for  the 
purpose  of  carrying  out  the  terms  and  provisions  of  (the) 
plan,  take  exclusive  jurisdiction  and  possession  of  the 
company  or  companies  and  the  assets  thereof”.  The  as¬ 
sumption  of  jurisdiction  by  this  Court  of  the  entire  order 
of  the  Commission  will  expedite  an  early  final  determina- 
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tion  of  the  case  since  this  Court,  by  its  orders  of  Novem¬ 
ber  5,  1951,  has  evidenced  its  intention  of  expediting 
the  matter,  and  since  this  Court  has  jurisdiction  Under 
Section  24(a)  of  the  Act  to  settle  the  matter  finally  'with¬ 
out  sending  it  back  to  the  Commission  for  further  pro¬ 
ceedings.1 

3.  The  decision  by  this  Court  on  November  5,  1951, 
on  the  motion  for  a  stay  in  this  proceeding  appears  to  re¬ 
move  all  substantial  objections  to  the  intervention  of  the 
Committee  herein.  Both  the  Commission,  respondent,  and 
The  United  Corporation,  intervenor  (the  petitioner  filed 
no  answer  or  objections  to  the  Committee’s  motion),  in 
their  answers  indicate  that  they  have  no  objection  tp  in¬ 
tervention  by  the  Committee  and  a  hearing  of  the  Com¬ 
mittee’s  contentions  on  the  merits,  provided  it  does  not 
delay  the  decision  of  the  Court  on  the  petition  to  review. 

1  “The  statute  conferring  jurisdiction  on  this  court  to  review  the  present 
order  authorizes  it  to  affirm,  modify  or  set  aside  such  order  in  whole  or  in 
part.  15  U.  S.  C.  A.  79 x,  49  Stat.  S34.  Upon  such  a  review  the  Commission’s 
findings  of  fact  are  conclusive  if  supported  by  evidence,  but  the  court  may 
examine  the  whole  record  and  ascertain  for  itself  whether  there  are  material 
facts  not  reported  by  the  Commission  and  if  there  be  substantial  evidence 
relating  to  such  facts  from  which  differing  conclusions  may  be  drawn  and 
the  interests  of  justice  require  that  the  controversy  be  settled  without  further 
delay,  the  court  has  full  power  under  the  statute  to  do  so  without  referring 
the  matter  to  the  Commission  for  additional  findings.  Federal  Trade  Com¬ 
mission  v.  Curtis  Publishing  Company,  260  U.  S.  568,  580,  43  S.  Ct.  210,  67 
L.  Ed.  408.”  Detroit  Edison  Co.  v.  S.E.C.,  119  F.  (2d)  730  (C.A.  6,  1941). 
Although  a  district  court  approving  and  enforcing  the  plan  under  Section 
11(e)  could  at  once  enter  its  order  to  that  effect,  a  District  Court  disapprov¬ 
ing  of  a  plan  or  an  order  of  the  Commission  in  any  respect  could  not  itself 
modify  or  amend  the  plan  or  the  Commission’s  order  so  as  to  correct  the 
mistake  or  inequity  involved  and  enforce  the  plan  or  order  as  so  amended  or 
modified.  It  would  be  required  to  remand  the  case  to  the  Commission  for 
further  proceedings.  In  re  Engineer's  Public  Service  Co.,  16S  F.  2d  722,  739 
(3rd  194S),  reversed  on  other  grounds  sub  nom.  S.E.C.  v.  Central-1  llinois 
Securities  Corp.,  338  U.  S.  96  (1949).  Sec  Appeal  of  North  American  Light 
&  Pozi'cr  Co.,  ISO  F.  2d  975,  976  (  3rd  1950)  ;  In  re  Electric  Bond  &  Share 
Co.,  73  F.  Supp.  426,  443  (S.  D.  N.  Y.  1946)  ;  In  re  Kings  County  Lighting  Co., 
72  F.  Supp.  767,  774  (E.  D.  N.  Y.  1947),  affirmed  166  F.  2d  784  (C.  C.  A.  2d, 
1948)  ;  In  re  Nezv  England  Public  Service  Co.,  73  F.  Supp.  452,  456  (D.  Me. 
1947).  Furthermore  any  such  order  by  a  district  court  would  be  appealable  to 
the  appropriate  court  of  appeals,  the  decision  of  which  would  in  turn  be  sub¬ 
ject  to  a  petition  for  certiorari.  i 
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It  is  respectfully  submitted  that  the  Committee’s  mo¬ 
tion  to  intervene  should  be  granted.2 

Dated : 

Washington,  D.  C. 

November  29,  1951. 

Respectfully  submitted, 

/S/  M.  Quinn  Shaughnessy, 

M.  Quinn  Shaughnessy, 

Attorney  for  The  General  Protec¬ 
tive  Committee  for  Holders  of 
Option  Warrants  of  The  United 
Corporation, 

715  Cafritz  Building, 

1625  Eye  Street,  N.W., 
Washington  6,  D.  C. 

Of  Counsel: 

John  Mulford,  Esq., 

117  South  17th  Street, 

Philadelphia  3,  Pa. 

2  Under  almost  identical  facts,  i.  e.,  in  acting  on  a  petition  to  review  filed 
under  the  expiration  of  the  sixty  day  period  allowed  by  the  Act  for  filing  such 
objections,  the  Court  of  Appeals  for  the  Third  Circuit  suggested,  “It  may  well 
be  that  (M)  and  its  associates  could  by  intervention  in  the  proceeding  insti¬ 
tuted  in  this  court  by  (C)  obtain  the  review  of  the  Commission's  order  which 
they  sought  in  the  Second  Circuit”.  Columbia  Oil  &  Gasoline  Corp.  v.  S.E.C., 
134  F.  (2d)  265,  267  (C.  A.  3,  1943).  It  has  been  stated  that  the  appeal  pro¬ 
vided  by  Section  24(a)  and  the  opportunity  to  be  heard  before  a  district  court 
under  Section  11(e)  with  a  concomitant  right  of  appeal  under  Section  25  to  a 
circuit  court  from  the  district  court’s  findings,  “arc  alternative  rights  of  ap¬ 
peal”.  In  re  United  Light  &  Power  Co.,  51  F.  Supp.  217,  220  (D.  Del.  1943). 
In  affirming  this  decision  the  Court  of  Appeals  for  the  Third  Circuit  stated 
that  Section  11(e)  contemplates  that  any  person  affected  by  a  plan  shall  have 
the  right  to  be  heard  as  to  whether  or  not  the  plan  is  fair  and  equitable  and 
appropriate  to  effectuate  the  provisions  of  Section  11.  The  court  added  that 
security  holders  whose  rights  were  affected  had  a  right  to  be  heard  (in  the 
district  court),  and  that  otherwise  they  would  be  deprived  of  property  with¬ 
out  due  process  of  law.  In  re  S.E.C.,  142  F.  (2d)  411,  421-2  (C.  A.  3,  1944). 
This  case  was  affirmed  by  the  Supreme  Court  on  the  merits  without  considera¬ 
tion  of  the  procedural  point.  Otis  &  Co.  v.  S.E.C.,  323  U.  S.  624  (1945),  re¬ 
hearing  denied  324  U.  S.  S87  (1945). 
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Certificate  of  Service. 

I.  M.  Quinn  Shaughnessy,  Attorney  for  The  General 
Protective  Committee  for  Holders  of  Option  Warrants  of 
The  United  Corporation,  certify  that  I  served  the  fore¬ 
going  Reply  of  the  General  Protective  Committee  for 
Holders  of  Option  Warrants  of  The  United  Corporation 
to  the  Answer  of  The  United  Corporation  and  the  Answer 
and  objections  of  the  Securities  and  Exchange  Commis¬ 
sion  to  the  motion  of  said  Committee  for  leave  to  inter¬ 
vene  today,  November  29,  1951,  by  causing  copies  thereof 
to  be  mailed,  first  class,  to  the  following  persons  at  the 
addresses  indicated: 

Randolph  Phillips 

157  East  72nd  St. 

New  York  21,  N.  Y. 

Krieger  &  Jorgensen  I 

1707  H  St.  N.  W. 

Washington  6,  D.  C. 

Roger  S.  Foster 

General  Counsel  of  the 

Securities  and  Exchange  Commission 

425— 2nd  St.  N.W. 

Washington  25,  D.  C. 

James  K.  Polk 

Counsel  for  United  Corporation 

40  Wall  St. 

New  York  5,  N.  Y. 

/S/  M.  Quixx  Shaughnessy,  ; 

M.  Quinn  Shaughnessy,  I 

Attorney  for  The  General  Protec¬ 
tive  Committee  for  Holders  of 
Option  Warrants  of  the  United 
Corporation, 

715  Cafritz  Building, 

1625  Eye  Street,  N.W., 
Washington  6,  D.  C. 
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OBJECTIONS  OF  THE  GENERAL  PROTECTIVE 
COMMITTEE  FOR  HOLDERS  OF  OPTION  WAR¬ 
RANTS  OF  THE  UNITED  CORPORATION  TO 
THE  ORDER  OF  THE  SECURITIES  AND  EX¬ 
CHANGE  COMMISSION,  DATED  JUNE  26,  1951, 
AND  TO  THE  PETITION  TO  REVIEW  SUCH 
ORDER. 


United  States  Court  of  Appeals  for  the  District  of 

Columbia  Circuit. 


October  Term,  1951.  No.  11,158. 


Edward  R.  Downing,  et  al., 

Petitioners , 


v. 


Securities  and  Exchange  Commission, 

Respondent. 

The  General  Protective  Committee  for  Holders  of 
Options  Warrants  of  The  United  Corporation  objects  to 
the  order  of  the  Securities  and  Exchange  Commission 
dated  June  26,  1951,  approving  the  plan  filed  pursuant  to 
Section  11(e)  of  the  Public  Utility  Holding  Company  Act 
of  1935,  approved  August  26,  1935.  c.  687  (49  Stat.  820) 
U.  S.  C.,  Title  15,  79k,  and  to  the  petition  to  review  the 
same  filed  in  the  above  entitled  case,  on  the  following 
grounds : 

1.  The  continued  existence  of  the  outstanding  option 
warrants  of  The  United  Corporation  does  not  unduly  or 
unnecessarily  complicate  the  corporate  structure  of  a 
holding  company  system,  on  which  ground  alone  their 
cancellation  under  a  plan  filed  pursuant  to  Section  11(e) 
of  the  Public  Utility  Holding  Company  Act  of  1935  may 
be  required  or  approved;  and  the  order  under  review 
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should  be  modified  by  this  Honorable  Court  to  require 
disapproval  of  the  plan  unless  it  be  amended  to  eliminate 
the  provision  cancelling  the  option  warrants. 

2.  A  reduction  in  the  exercise  price  of  the  outstand¬ 
ing  option  warrants  of  The  United  Corporation  from 
$27.50  to  $19.25  per  share  would  be  proper  under  the 
provisions  of  the  Public  Utility  Holding  Company  Act  of 
1935,  and  would  be  fair  and  equitable  to  all  persons;  af¬ 
fected  by  the  plan  of  The  United  Corporation,  to  wit,  the 
holders  of  its  outstanding  option  warrants  and  Common 
Stock;  the  plan  and  the  order  under  review  are  unfair 
and  inequitable  to  the  holders  of  the  option  warrants 
unless  they  provide  for  such  a  reduction;  and  the  order 
under  review  should  be  modified  by  this  Honorable  Court 
to  require  disapproval  of  the  plan  unless  it  be  amended 
to  contain  such  a  provision. 

3.  There  is  no  substantial  evidence  in  the  record  be¬ 
fore  the  Securities  and  Exchange  Commission  to  support 
the  Commission’s  findings  and  opinion  that  the  plan  is 
fair  and  equitable  to  the  holders  of  the  option  warrants, 
or  necessary. 

j 

4.  The  petition  for  review  of  the  order  of  the  Secur¬ 
ities  and  Exchange  Commission,  in  so  far  as  it  requests  a 
modification  of  the  order  so  that  it  will  require  the  dis¬ 
solution  of  The  United  Corporation,  is  requesting  a  modi¬ 
fication  which  is  not  authorized  or  required  by  Section  11 
of  the  Public  Utility  Holding  Company  Act  of  1935,  and 
is  unfair  and  inequitable  to  the  holders  of  the  option 
warrants. 

5.  The  petition  to  review  the  order  of  the  Securities 
and  Exchange  Commission,  in  so  far  as  it  requests  a  modi¬ 
fication  of  the  order  so  as  to  substitute,  for  the  provisions 
of  the  plan  requiring  a  sale  of  The  United  Corporation’s 
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stock  of  Niagara  Mohawk  Power  Corporation,  a  provision 
requiring  the  distribution  of  such  stock  to  the  stockhold¬ 
ers  of  The  United  Corporation,  is  requesting  a  modifica¬ 
tion  which  is  unfair  and  inequitable  to  the  holders  of  the 
option  warrants  unless  it  is  accompanied  by  a  modifica¬ 
tion  in  the  order  of  the  Commission  requiring  a  further 
reduction  in  the  exercise  price  of  the  outstanding  war¬ 
rants  from  $19.25  per  share  to  a  fraction  thereof,  the 
numerator  of  which  is  the  market  value  of  all  such  stock 
distributed  to  stockholders  of  The  United  Corporation  on 
the  day  of  distribution,  and  the  denominator  of  which  is 
the  total  market  value  of  the  net  assets  of  The  United 
Corporation  immediately  prior  to  such  distribution. 

Wherefore,  the  General  Protective  Committee  for 
Holders  of  Option  Warrants  of  The  United  Corporation 
respectfully  prays: 

(1)  That  this  Honorable  Court  modify  the  order  of 
the  Securities  and  Exchange  Commission  dated  June  26, 
1951,  so  that  it  will  disapprove  of  the  plan  of  The  United 
Corporation  unless  it  be  amended  to  eliminate  the  provi¬ 
sion  cancelling  the  option  warrants  of  The  United  Cor¬ 
poration  ; 

(2)  That  this  Honorable  Court  further  modify  said 
order  so  that  it  will  disapprove  of  said  plan  unless  it  be 
amended  to  contain  a  provision  reducing  the  exercise  price 
of  such  warrants  from  $27.50  to  $19.25  per  share; 

(3)  That  this  Honorable  Court  affirm  said  order  in  so 
far  as  it  approves  of  the  continued  existence  of  The 
United  Corporation;  and 

(4)  That  this  Honorable  Court  deny  the  request  of 
the  petitioners  that  the  order  be  modified  to  require  the 
distribution  of  The  United  Corporation’s  stock  of  Niagara 
Mohawk  Power  Corporation  to  the  former’s  stockholders 
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unless  at  the  same  time  it  is  modified  to  reduce  further 
the  exercise  price  of  the  warrants  as  specified  in  para¬ 
graph  5  hereof. 

Dated : 

Washington,  D.  C. 

October  26,  1951. 

Respectfully  submitted, 

/S/  M.  Quinn  Shaughnessy, 

M.  Quinn  Shaughnessy, 

Attorney  for  The  General  Protec¬ 
tive  Committee  for  Holders  of 
Option  Warrants  of  The  United 
Corporation, 

715  Cafritz  Building,  ! 
1625  Eye  Street,  N.W., 
Washington  6,  D.  C. 

Of  Counsel: 

John  Mulford,  Esq., 

117  South  17th  Street, 

Philadelphia  3,  Pa. 
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Certificate  of  Service. 

I,  M.  Quinn  Shaughnessy,  Attorney  for  The  General 
Protective  Committee  for  Holders  of  Option  Warrants  of 
The  United  Corporation,  certify  that  I  served  the  fore¬ 
going  Objections  of  the  General  Protective  Committee  for 
Holders  of  Option  Warrants  of  The  United  Corporation 
to  the  Order  of  the  Securities  and  Exchange  Commission, 
Dated  June  26,  1951,  and  to  the  Petition  to  Review  Such 
Order  today,  October  26,  1951,  by  causing  copies  thereof 
to  be  mailed,  first  class,  to  the  following  persons  at  the 
addresses  indicated : 

Randolph  Phillips 
157  East  72nd  St. 

New  York  21,  N.  Y. 

Krieger  &  Jorgensen 
1707  ^H  St,  N.  W. 

Washington  6,  D.  C. 

Roger  S.  Foster 
General  Counsel  of  the 
Securities  and  Exchange  Commission 
425— 2nd  St,  N.  W. 

Washington  25,  D.  C. 

James  K.  Polk 

Counsel  for  United  Corporation 
40  Wall  St. 

New  York  5,  N.  Y. 

/S/  M.  Quinn  Shaughnessy, 

M.  Quinn  Shaughnessy, 

Attorney  for  The  General  Protec¬ 
tive  Committee  for  Holders  of 
Option  Warrants  of  The  United 
Corporation, 

715  Cafritz  Building, 

1625  Eye  Street,  N.W, 
Washington  6,  D.  C. 


Order,  Dated  November  29, 1951,  on 
Committee’s  Motion. 
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ORDER. 


United  State  Court  of  Appeals 
For  The  District  of  Columbia  Circuit 

No.  11,158.  October  Term,  1951 


Edward  R.  Downing,  Randolph  Phillips  and  22,081  Stock¬ 
holders  of  The  United  Corporation, 

Petitioners, 


v. 


Securities  and  Exchange  Commission, 

Respondent. 

The  United  Corporation, 

Intervenor. 


Before:  Wilbur  K.  Miller,  Prettyman  and  Bazelon, 
Circuit  Judges,  in  Chambers. 

Upon  consideration  of  the  motion  of  The  General 
Protective  Committee  for  Holders  of  Option  Warrants 
of  The  United  Corporation  for  leave  to  intervene  and 
become  a  party  in  the  above-entitled  case,  and  of  the 
objections  thereto,  it  is 

Ordered  by  the  Court  that  the  General  Protective 
Committee  for  Holders  of  Option  Warrants  of  The  United 
Corporation  be,  and  it  is  hereby,  allowed  to  file  a  brief 
herein  within  twenty-five  days  hereof  and  is  allowed  to 
present  an  argument,  not  to  exceed  fifteen  minutes  in 
length,  at  the  hearing  of  this  case;  and,  it  is 

Further  Ordered  by  the  Court  that  consideration  of 
the  motion  for  leave  to  intervene  be,  and  it  is  hereby, 
deferred  until  the  submission  of  this  case  on  the  merits. 

Dated:  Nov.  29,  1951 

Per  Curiam. 

United  States  Court  of  Appeals  For  the  District  of 
Columbia  Circuit.  Filed  Nov.  29,  1951. 

Joseph  W.  Stewart, 

Clerk. 
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PUBLIC  UTILITY  HOLDING  COMPANY 
ACT  OF  1935 

(Act  of  August  26,  1935,  c.  687  (49  Stat.  803  et  seq.) 

U.  S.  C.,  Title  15,  §  79  et  seq.) 

Section  1.  (a)  Public-utility  holding  companies  and 
their  subsidiary  companies  are  affected  with  a  national 
public  interest  in  that,  among  other  things,  (1)  their 
securities  are  widely  marketed  and  distributed  by  means 
of  the  mails  and  instrumentalities  of  interstate  commerce 
and  are  sold  to  a  large  number  of  investors  in  different 
States;  (2)  their  service,  sales,  construction,  and  other 
contracts  and  arrangements  are  often  made  and  per¬ 
formed  by  means  of  the  mails  and  instrumentalities  of 
interstate  commerce;  (3)  their  subsidiary  public-utility 
companies  often  sell  and  transport  gas  and  electric  energy 
by  the  use  of  means  and  instrumentalities  of  interstate 
commerce;  (4)  their  practices  in  respect  of  and  control 
over  subsidiary  companies  often  materially  affect  the 
interstate  commerce  in  which  those  companies  engage;  (5) 
their  activities  extending  over  many  States  are  not  sus¬ 
ceptible  of  effective  control  by  any  State  and  make 
difficult,  if  not  impossible,  effective  State  regulation  of 
public-utility  companies. 

(b)  Upon  the  basis  of  facts  disclosed  by  the  reports 
of  the  Federal  Trade  Commission  made  pursuant  to  S. 
Res.  83  (Seventieth  Congress,  first  session),  the  reports 
of  the  Committee  on  Interstate  and  Foreign  Commerce, 
House  of  Representatives,  made  pursuant  to  H.  Res.  59 
(Seventy-second  Congress,  first  session)  and  H.  J.  Res. 
572  (Seventy-second  Congress,  second  session),  and  other¬ 
wise  disclosed  and  ascertained,  it  is  hereby  declared  that 
the  national  public  interest,  the  interest  of  investors  in 
the  securities  of  holding  companies  and  their  subsidiary 
companies  and  affiliates,  and  the  interest  of  consumers 
of  electric  energy  and  natural  and  manufactured  gas,  are 
or  may  be  adversely  affected — 
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(1)  when  such  investors  cannot  obtain  the  informa¬ 
tion  necessary  to  appraise  the  financial  position  or  earning 
power  of  the  issuers,  because  of  the  absence  of  uniform 
standard  accounts;  when  such  securities  are  issued  without 
the  approval  or  consent  of  the  States  having  jurisdiction 
over  subsidiary  public-utility  companies ;  when  such 
securities  are  issued  upon  the  basis  of  fictitious  or  un¬ 
sound  asset  values  having  no  fair  relation  to  the  sums 
invested  in  or  the  earning  capacity  of  the  properties  and 
upon  the  basis  of  paper  profits  from  intercompany  tran¬ 
sactions,  or  in  anticipation  of  excessive  revenues  from 
subsidiary  public-util ity  companies;  when  such  securities 
are  issued  by  a  subsidiary  public-utility  company  under 
circumstances  which  subject  such  company  to  the  burden 
of  supporting  an  overcapitalized  structure  and  tend  to 
prevent  voluntary  rate  reduction; 

(2)  when  subsidiary  public-utility  companies  are 
subjected  to  excessive  charges  for  services,  construction 
work,  equipment,  and  materials,  or  enter  into  transactions 
in  which  evils  result  from  an  absence  of  arm’s-length 
bargaining  or  from  restraint  of  free  and  independent 
competition,  when  service,  management,  construction,  and 
other  contracts  involve  the  allocation  of  charges  among 
subsidiary  public-utility  companies  in  different  States  so 
as  to  present  problems  of  regulation  which  cannot  be  dealt 
with  effectively  bv  the  States ; 

7 

(3)  when  control  of  subsidiary  public-utility  com¬ 
panies  affects  the  accounting  practices  and  rate,  dividend, 
and  other  policies  of  such  companies  so  as  to  complicate 
and  obstruct  State  regulation  of  such  companies,  or  when 
control  of  such  companies  is  exerted  through  dispropor- 
tionatelv  small  investment; 

(4)  when  the  growth  and  extension  of  holding  com¬ 
panies  bears  no  relation  to  economy  of  management  and 
operation  or  the  integration  and  coordination  of  related 
operating  properties;  or 
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(5)  when  in  any  other  respect  there  is  lack  of 
economy  of  management  and  operation  of  public-utility 
companies  or  lack  of  efficiency  and  adequacy  of  service 
rendered  by  such  companies,  or  lack  of  effective  public 
regulation,  or  lack  of  economies  in  the  raising  of  capi¬ 
tal.  *  *  * 


Section  2.  (a)  When  used  in  this  title,  unless  the 
context  otherwise  requires  *  *  * 

(5)  “Public-utility  company’ ’  means  an  electric 
utility  company  or  a  gas  utility  company.  *  *  * 

(7)  “Holding  company”  means — 

(A)  any  company  which  directly  or  indirectly  owns, 
controls,  or  holds  with  power  to  vote,  10  per  centum  or 
more  of  the  outstanding  voting  securities  of  a  public- 
utility  company  or  of  a  company  which  is  a  holding  com¬ 
pany  by  virtue  of  this  clause  or  clause  (b),  unless  the 
Commission,  as  hereinafter  provided,  by  order  declares 
such  company  not  to  be  a  holding  company;  *  *  * 

(8)  “Subsidiary  company”  of  a  specified  holding 
company  means — 

(A)  any  company  10  per  centum  or  more  of  the  out¬ 
standing  voting  securities  of  which  are  directly  or  in¬ 
directly  owned,  controlled,  or  held  with  power  to  vote,  by 
such  holding  company  (or  by  a  company  that  is  a  subsid¬ 
iary  company  of  such  holding  company  by  virtue  of  this 
clause  or  clause  (B)),  unless  the  Commission  as  herein¬ 
after  provided,  by  order  declares  such  company  not  to  be 
a  subsidiary  company  of  such  holding  company;  *  * 

(9)  “Holding-company  system”  means  any  holding 
company,  together  with  all  its  subsidiary  companies,  and 
all  mutual  service  companies  (as  defined  in  paragraph 
(13)  of  this  subsection)  of  which  such  holding  company 
or  any  subsidiary  company  thereof  is  a  member  company 
(as  defined  in  paragraph  (14)  of  this  subsection).  •  *  * 
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(12)  “ Registered  holding  company7 7  means  a  per¬ 
sons  whose  registration  is  in  effect  under  section  5.  j 

Section  6.  *  *  *  (b)  The  provisions  of  subsection  (a) 
shall  not  apply  to  the  issue,  renewal  or  guaranty  by  a 
registered  holding  company  or  subsidiary  company  there¬ 
of  of  a  note  or  draft  (including  the  pledge  of  any  security 
as  collateral  therefor)  if  such  note  or  draft  (1)  is  not 
part  of  a  public  offering,  (2)  matures  or  is  renewed  for 
not  more  than  nine  months,  exclusive  of  days  of  grace, 
after  the  date  of  such  issue,  renewal,  or  guaranty  thereof, 
and  (3)  aggregates  (together  with  all  other  then  out¬ 
standing  notes  and  drafts  of  a  maturity  of  nine  months 
or  less,  exclusive  of  days  of  grace,  as  to  which  such  com¬ 
pany  is  primarily  or  secondarily  liable)  not  more  than 
5  per  centum  of  the  principal  amount  and  par  value  of 
the  other  securities  of  such  company  then  outstanding^  or 
such  greater  per  centum  thereof  as  the  Commission  upon 
application  may  by  order  authorize  as  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers.  In  the  case  of  securities  having 
no  principal  amount  or  no  par  value,  the  value  for  the 
purposes  of  this  subsection  shall  be  the  fair  market  value 
as  of  the  date  of  issue.  The  Commission  by  rules  and 
regulations  or  order,  subject  to  such  terms  and  conditions 
as  it  deems  appropriate  in  the  public  interest  or  for  the 
protection  of  investors  or  consumers,  shall  exempt  from 
the  provisions  of  subsection  (a)  the  issue  or  sale  of  any 
security  by  any  subsidiary  company  of  a  registered  hold¬ 
ing  company,  if  the  issue  and  sale  of  such  security  are 
solely  for  the  purpose  of  financing  the  business  of  such 
subsidiary  company  and  have  been  expressly  authorized 
by  the  State  commission  of  the  State  in  which  such  sub¬ 
sidiary  company  is  organized  and  doing  business,  or  if 
the  issue  and  sale  of  such  security  are  solely  for  the  pur¬ 
pose  of  financing  the  business  of  such  subsidiary  company 
when  such  subsidiary  company  is  not  a  holding  company, 
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a  public-utility  company,  an  investment  company,  or  a 
fiscal  or  financing  agency  of  a  holding  company,  a  public 
utility  company,  or  an  investment  company.  The  provi¬ 
sions  of  subsection  (a)  shall  not  apply  to  the  issue,  by 
a  registered  holding  company  or  subsidiary  company 
thereof  of  a  security  issued  pursuant  to  the  terms  of  any 
security  outstanding  on  January  1,  1935,  giving  the  holder 
of  such  outstanding  security  the  right  to  convert  such 
outstanding  security  into  another  security  of  the  same 
issuer  or  of  another  person,  or  giving  the  right  to  sub¬ 
scribe  to  another  security  of  the  same  issuer  or  another 
issuer.  Within  ten  days  after  any  issue,  sale,  renewal,  or 
guaranty  exempted  from  the  application  of  subsection 
(a)  by  or  under  authority  of  this  subsection,  such  holding 
company  or  subsidiary  company  thereof  shall  file  with 
the  Commission  a  certificate  of  modification  in  such  form 
and  setting  forth  such  of  the  information  required  in  a 
declaration  under  section  7  as  the  Commission  may  by 
rules  and  regulations  or  order  prescribe  as  necessary  or 
appropriate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers. 

Section  7.  *  *  *  (c)  The  Commission  shall  not  permit 
a  declaration  regarding  the  issue  or  sale  of  a  security  to 
become  effective  unless  it  finds  that — 

(1)  such  security  is  (A)  a  common  stock  having  a 
par  value  and  being  without  preference  as  to  dividends  or 
distribution  over,  and  having  at  least  equal  voting  rights 
with,  any  outstanding  security  of  the  declarant;  (B)  a 
bond  (i)  secured  by  a  first  lien  on  physical  property  of 
the  declarant,  or  (ii)  secured  by  an  obligation  of  a  sub¬ 
sidiary  company  of  the  declarant  secured  by  a  first  lien 
on  physical  property  of  such  subsidiary  company,  or 
(iii)  secured  by  any  other  assets  of  the  type  and  character 
which  the  Commission  by  rules  and  regulations  or  order 
may  prescribe  as  appropriate  in  the  public  interest  or  for 
the  protection  of  investors;  (C)  a  guaranty  of,  or  assump- 
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tion  of  liability  on,  a  security  of  another  company;  or 
(D)  a  receiver’s  or  trustee’s  certificate  duly  authorized 
by  the  appropriate  court  or  courts;  or 

(2)  such  security  is  to  be  issued  or  sold  solely  (A) 
for  the  purpose  of  refunding,  extending,  exchanging,  or 
discharging  an  outstanding  security  of  the  declarant 
and/or  a  predecessor  company  thereof  or  for  the  purpose 
of  effecting  a  merger,  consolidation,  or  other  reorganiza¬ 
tion;  (B)  for  the  purpose  of  financing  the  business  of  the 
declarant  as  a  public-utility  company;  (C)  for  the  purpose 
of  financing  the  business  of  the  declarant  when  the  de¬ 
clarant  is  neither  a  holding  company  nor  a  public-utility 
company;  and/or  (D)  for  necessary  and  urgent  corporate 
purposes  of  the  declarant  where  the  requirements  of  the 
provisions  of  paragraph  (1)  would  impose  an  unreasonable 
financial  burden  upon  the  declarant  and  are  not  neces¬ 
sary  or  appropriate  in  the  public  interest  or  for  the  pro¬ 
tection  of  investors  or  consumers;  or 

(3)  such  security  is  one  the  issuance  of  which  was 
authorized  by  the  company  prior  to  January  1,  1935,  and 
which  the  Commission  by  rules  and  regulations  or  order 
authorizes  as  necessary  or  appropriate  in  the  public  in¬ 
terest  or  for  the  protection  of  investors  or  consumers. 

(d)  If  the  requirements  of  subsections  (c)  and  (g) 
are  satisfied,  the  Commission  shall  permit  a  declaration 
regarding  the  issue  or  sale  of  a  security  to  become  effec¬ 
tive  unless  the  Commission  finds  that — 

(1)  the  security  is  not  reasonably  adapted  to  the 
security  structure  of  the  declarant  and  other  companies 
in  the  same  holding-company  system; 

(2)  the  security  is  not  reasonably  adapted  to  the 
earning  power  of  the  declarant; 

(3)  financing  by  the  issue  and  sale  of  the  particular 
security  is  not  necessary  or  appropriate  to  the  economical 
and  efficient  operation  of  a  business  in  which  the  appli¬ 
cant  lawfully  is  engaged  or  has  an  interest; 
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(4)  the  fees,  commissions,  or  other  remuneration,  to 
whomsoever  paid,  directly  or  indirectly,  in  connection  with 
the  issue,  sale,  or  distribution  of  the  security  are  not 
reasonable ; 

(5)  in  the  case  of  a  security  that  is  a  guaranty  of, 
or  assumption  of  liability  on,  a  security  of  another  com¬ 
pany,  the  circumstances  are  such  as  to  constitute  the 
making  of  such  guaranty  or  the  assumption  of  such 
liability  an  improper  risk  for  the  declarant;  or 

(6)  the  terms  and  conditions  of  the  issue  or  sale  of 
the  security  are  detrimental  to  the  public  interest  or  the 
interest  of  investors  or  consumers. 

(e)  If  the  requirements  of  subsection  (g)  are  satis¬ 
fied,  the  Commission  shall  permit  a  declaration  to  become 
effective  regarding  the  exercise  of  a  privilege  or  right  to 
alter  the  priorities,  preferences,  voting  power,  or  other 
rights  of  the  holders  of  an  outstanding  security  unless 
the  Commission  finds  that  such  exercise  of  such  privilege 
or  right  will  result  in  an  unfair  or  inequitable  distribution 
of  voting  power  among  holders  of  the  securities  of  the 
declarant  or  is  otherwise  detrimental  to  the  public  interest 
or  the  interest  of  investors  or  consumers. 

Section  18.  *  #  *  (f)  Whenever  it  shall  appear  to 
the  Commission  that  any  person  is  engaged  or  about  to 
engage  in  any  acts  or  practices  which  constitute  or  will 
constitute  a  violation  of  the  provisions  of  this  title,  or  of 
any  rule,  regulation,  or  order  thereunder,  it  may  in  its 
discretion  bring  an  action  in  the  proper  district  court  of 
the  United  States,  the  Supreme  Court  of  the  District  of 
Columbia,  or  the  United  States  courts  of  anv  Territory 
or  other  place  subject  to  the  jurisdiction  of  the  United 
States,  to  enjoin  such  acts  or  practices  and  to  enforce 
compliance  with  this  title  or  any  rule,  regulation,  or  order 
thereunder,  and  upon  a  proper  showing  a  permanent  or 
temporary  injunction  or  decree  or  restraining  order  shall 
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be  granted  without  bond.  The  Commission  may  transmit 
such  evidence  as  may  be  available  concerning  such  acts 
or  practices  to  the  Attorney  General,  who,  in  his  discre¬ 
tion,  may  institute  the  appropriate  criminal  proceedings 
under  this  title. 

INVESTMENT  COMPANY  ACT  OF  1940  ! 

(Act  of  August  22,  1940,  c.  686,  §18  (54  Stat.  817) 

U.  S.  C.,  Title  15,  §  80a-18) 

Section  18.  #  *  *  (d)  It  shall  be  unlawful  for  any 
registered  management  company  to  issue  any  warrant  or 
right  to  subscribe  to  or  purchase  a  security  of  which  such 
company  is  the  issuer,  except  in  the  form  of  warrants 
or  rights  to  subscribe  expiring  not  later  than  one  hun¬ 
dred  and  twenty  days  after  their  issuance  and  issued 
exclusively  and  ratably  to  a  class  or  classes  of  such 
company’s  security  holders;  except  that  any  warrant  may 
be  issued  in  exchange  for  outstanding  warrants  in  con¬ 
nection  with  a  plan  of  reorganization. 


ADMINISTRATIVE  PROCEDURE  ACT 

(Act  of  June  11, 1946,  c.  324,  §  10(e)  (60  Stat.  243)  U.&C., 

Title  5,  §  1009(e)) 

Section  10.  Except  so  far  as  (1)  statutes  preclude 
judicial  review  or  (2)  agency  action  is  by  law  committed 
to  agency  discretion — *  *  * 

(e)  Scope  of  review.  So  far  as  necessary  to  decision 
and  where  presented  the  reviewing  court  shall  decide  all 
relevant  questions  of  law,  interpret  constitutional  and 
statutory  provisions,  and  determine  the  meaning  or  ap¬ 
plicability  of  the  terms  of  any  agency  action.  It  shall 
(A)  compel  agency  action  unlawfully  withheld  or  unrea¬ 
sonably  delayed  and  (B)  hold  unlawful  and  set  aside 
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agency  action,  findings,  and  conclusions  found  to  be  (1) 
arbitrary,  capricious,  an  abuse  of  discretion,  or  otherwise 
not  in  accordance  with  law;  (2)  contrary  to  constitutional 
right,  power,  privilege,  or  immunity;  (3)  in  excess  of 
statutory  jurisdiction,  authority,  or  limitations,  or  short 
of  statutory  right;  (4)  without  observance  of  procedure 
required  by  law;  (5)  unsupported  by  substantial  evidence 
in  any  case  subject  to  the  requirements  of  sections  7  and 
8  or  otherwise  reviewed  on  the  record  of  an  agency  hear- 
ing  provided  by  statute;  or  (6)  unwarranted  by  the  facts 
to  the  extent  that  the  facts  are  subject  to  trial  de  novo 
by  the  reviewing  court.  In  making  the  foregoing  deter¬ 
minations  the  court  shall  review  the  whole  record  or 
such  portions  thereof  as  may  be  cited  by  any  party,  and 
due  account  shall  be  taken  of  the  rule  of  prejudicial 
error. 


Rule  3S(e) 

United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 

38.  Review  or  enforcement  of  orders  of  an  adminis¬ 
trative  agency,  board,  or  commission  (other  than  the  Tax 
Court  of  the  United  States,  the  Board  of  Tax  Appeals 
for  the  District  of  Columbia,  and  the  Federal  Communica¬ 
tions  Commission).  •  *  • 

(e)  Intervention.  A  person  desiring  to  intervene  in 
a  case  where  the  applicable  statute  does  not  provide  for 
intervention  shall  serve  upon  all  parties  and  file  with 
the  court  a  motion  for  leave  to  intervene.  The  motion 
shall  contain  a  concise  statement  of  the  nature  of  the 
movant’s  interest  and  the  grounds  upon  which  interven¬ 
tion  is  sought. 


tig- 


BRIEF  FOR  PETITIONER  DOWNING 
and  APPENDIX. 


Untteb  States  Court  of  Appeals 


F or  the  District  of  Columbia  Circuit. 


No.  11,158. 


EDWARD  R.  DOWNING,  RANDOLPH  PHILLIPS  and 
22,081  STOCKHOLDERS  of  THE  UNITED  CORPO¬ 
RATION, 

Petitioners , 


SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent, 


THE  UNITED  CORPORATION, 


Intervenor. 


ON  A  JOINT  PETITION  TO  REVIEW  ORDERS  OF  THE 
SECURITIES  AND  EXCHANGE  COMMISSION  UNDER 
,  THE  PUBLIC  UTILITY  HOLDING  COMPANY  ACT. 


Krieger  &  Jorgensen, 


Attorneys  for  Petitioner, 
Wyatt  Building, 

;  '  j  777  Fourteenth  St.,  N.  W., 

Washington  5,  D.  C. 

Seymour  Krie&er,.  . 

Norman  E.  Jorgensen, 

Of  Counsel. 

Dated :  November  26,  1951. 


I’audick  I’rcss,  Inc.,  22  Thames  St..  New  York  6.  N.  Y.,  U.  S.  A. 


1 


Questions. 

1.  Is  it  mandatory  under  the  Public  Utility  Holding 
Company  Act  for  the  Securities  and  Exchange  Commission 
to  dissolve  a  holding  company  which  it  has  found  performs 
no  useful  economic  function  and  whose  dissolution  it  has 
found  appropriate? 

2.  In  view  of  the  company’s  prior  net  losses  of  369 
million  dollars  in  the  management  of  6  utility  and  27  non¬ 
utility  investments  during  its  22-year  life;  and  in  view  of 
the  evidence  of  mismanagement,  insiders  ’  exploitation,  ultra 
vires  acts,  false  financial  statements,  fraud  and  perjury, 
was  there  substantial  evidence  considering  the  record  as  a 
whole  under  the  ruling  in  the  Universal  Camera  Corpora¬ 
tion  case,  340  U.  S.  474  (1951),  to  sustain  findings  that  trans¬ 
formation  of  The  United  Corporation  into  “an  investment 
company”  was  “necessary  to  effectuate  the  provisions” 
of  the  Holding  Company  Act,  and  was  ‘  ‘  in  the  public  inter¬ 
est”  and  the  “interest  of  investors”? 

See  “Brief  for  Petitioners  Phillips  and  22,081  Stock¬ 
holders”  for  additional  questions. 
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Argument  : 

Point  One. — The  Commission  violated  the  Public 
Utility  Holding  Company  Act  in  failing  to 
require  dissolution  of  The  United  Corporation, 
since  it  is  a  holding  company  which  it  has  found 
to  perform  no  useful  function  and  whose  disso¬ 


lution  it  has  found  appropriate. .  16 

1.  Sections  1(c)  and  11(b)(2)  require  “Elim¬ 

ination”  of  holding  companies  “except  as 
otherwise  expressly  provided”  in  the  Act....  16 

2.  The  Act  does  not  “expressly  provide”  that 

holding  companies  may  transform  into 
investment  companies  .  ;  17 

3.  Counsel  for  the  SEC  herein  has  previously 

contended  that  the  Act  requires  the  “disso¬ 
lution”  of  The  United  Corporation .  18 

4.  The  SEC  has  represented  to  the  Supreme  ! 

Court  that  “elimination”  means  “dissolu¬ 
tion”  .  !  21 
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5.  In  73  prior  cases  the  SEC  has  interpreted 

“elimination”  to  require  “dissolution” .  22 

6.  The  SEC  action  herein  is  without  precedent 

in  the  Administration  of  the  “death  sen¬ 
tence”  provisions  of  the  Act .  24 

7.  The  Supreme  Court  in  the  Otis  case  found 
dissolution  of  a  useless  holding  company  to 
be  mandatory  and  not  voluntary  under  the 

Act  .  27 

8.  The  failure  of  the  SEC  to  find  any  ‘  *  economic 

justification”  for  the  continued  existence  of 
United  is  fatal  to  the  order  herein .  29 


Point  Two. — There  was  no  evidence,  substantial 
or  otherwise,  to  support  the  exercise  of  the 
SEC’s  “discretion”  in  favor  of  keeping  United 
alive  as  an  “investment  company” .  33 

The  Undisputed  Evidence  Shows  Mismanage¬ 


ment,  Ultra  Vires  Acts,  Incompetence,  False 
Financial  Statements,  Perjury  and  Fraud  by 
the  Directors  and  Officers .  34 

The  Financial  Record  (1929-1950) :  Net  Invest¬ 
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(ii)  Concealing  a  $203,000,000  Loss  in  Retire¬ 
ment  of  the  Preference  Stock .  44 

(iii)  Misuse  of  Stock  Index  Comparisons .  45 
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Point  Three.  The  failure  of  the  SEC  to  con¬ 
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IN  THE 


iHniteb  States  Court  of  Appeals 

Fob  the  District  of  Columbia  Circuit. 

October  Term,  1951. 


Edward  R.  Downing,  Randolph 
Phillips,  and  22,081  Stockholders 
of  The  United  Corporation, 

Petitioners, 


Securities  and  Exchange  Commission, 

Respondent, 

and 

The  United  Corporation, 

Intervenor. 


BRIEF  FOR  PETITIONER  DOWNING  * 


Jurisdictional  Statement. 


Edward  R.  Downing  is  the  owner  of  2,500  shares  of  the 
Common  Stock  of  The  United  Corporation;  Randolph 
Phillips  in  his  own  right  is  the  beneficial  owner  of  1,100 
shares  and  is  the  Attorney-in-Fact  and  Proxy  for  22,081 
holders  of  3,137,800  shares  of  the  Common  Stock  of  The 
United  Corporation.**  Each  of  these  stockholders  have 


*  To  avoid  imposing  a  duplication  upon  the  Court,  petitioners 
have  consolidated  their  Jurisdictional  and  other  preliminary  state¬ 
ments  and  have  distributed  different  points  of  the  argument  among 
their  two  briefs. 


*#  The  above  figures  are  as  certified  by  Inspectors  appointed 
solely  by  the  management.  (Tr.  Doc.  110,  p.  5928).  Petitioners 
do  not  concede  the  figures’  accuracy  except  as  a  minimum. 
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appointed  him  to  represent  them  as  Attorney-in-Fact  and 
Proxy  before  the  Securities  and  Exchange  Commission  or 
any  Court  in  opposition  to  the  Management’s  “Plan  for 
Future  Operations”  which  is  the  subject  of  this  proceeding. 
(Tr.  Doc.  No.  277,  pp.  7837-42.  )• 


The  proceeding  before  this  Court  was  brought  by  peti¬ 
tioners  to  review  the  Findings  and  Opinion  (Appendix,  p. 
la)  dated  June  15, 1951,  and  the  Memorandum  Opinion  and 
Order  ( Id p.  2a),  dated  June  26,  1951,  issued  by  the 
Securities  and  Exchange  Commission  (hereinafter  referred 
to  as  SEC)  under  Sections  11  (b)  (2)  and  11  (e)  of  the 
Public  Utility  Holding  Company  Act  of  1935.  The  petition 
also  seeks  review  of  the  Acts  of  the  SEC  represented  by 
its  Memorandum  Opinion  and  orders  dated  February  7  and 
25,  1947  and  which  are  interlocutory  to  the  1951  orders. 


*  The  SEC  refused  to  allow  petitioners  Downing  and  Phillips, 
as  an  acknowledged  Committee  for  the  Common  Stockholders  to 
solicit  further  authorizations  in  1951  on  the  ground  that  it  was  not 
necessary  and  would  be  a  burden  on  the  reorganization  process. 
(Holding  Co.  Act  Release  No.  10291,  December  15,  1950.) 

The  validity  of  the  22,081  proxies  in  the  present  proceeding  was 
specifically  upheld  by  the  Court  of  Appeals  for  the  Second  Circuit 
in  the  appeal  of  that  SEC  decision.  On  April  30,  1951  the  Court 
found : 

But  the  petitioner  has  not  been  denied  an  opportunity 
to  solicit  proxies  for  the  forthcoming  annual  meeting  of 
United  and  any  support  it  there  obtained  would  be  as  effica¬ 
cious  as  at  the  present  time  in  this  regard,  especially  where 
petitioner  already  represents  20%  of  the  stockholders.  Under 
such  circumstances,  the  SEC  was  well  within  its  discretion 
in  deciding  that  the  chance  of  a  purely  advisory  vote  of  some 
additional  stockholders  would  not  serve  a  useful  purpose 
when  balanced  against  the  burden  on  the  reorganization 
process. 

Committee  of  Common  Stockholders  of  The  United  Cor¬ 
poration  v.  S.  E.  C.,  1S8  F.  2d  at  p.  899. 

The  Annual  Meeting  was  held  on  April  11,  1951  and,  as  noted, 
the  Court’s  decision  was  issued  on  April  30,  1951.  Thus  it  was  in 
error  in  finding  that  the  Annual  Meeting  was  “forthcoming”,  but 
this  error  was  of  no  import  since  the  effect  of  the  decision  was  to 
confirm  the  validity  for  the  present  proceeding  of  the  22,081  proxies 
in  the  hands  of  the  Committee’s  Chairman,  Phillips. 
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The  joint  petition  for  review  was  filed  on  August  23,  1951 
pursuant  to  Section  24  (a)  of  the  Act  (Appendix*  p.  3c), 
and  to  Section  10  of  the  Administrative  Procedure  Act 
(No.  5,  Pet.  for  Review).  Said  sections  both  give  this  Court 
jurisdiction. 


The  Statute. 

The  pertinent  provisions  of  the  Public  Utility  Holding 
Company  Act  of  1935,  49  Stat.*838  (15  U.  S.  C.  A.  79)  are 
set  forth  at  pages  3a  through  3d  of  the  Appendix. 

Statement  of  the  Case. 

The  Background:  1929  to  1943. 

The  United  Corporation  was  incorporated  in  the  State 
of  Delaware  in  January,  1929.  Its  original  sponsors  were 
the  banking  houses  of  J.  P.  Morgan  &  Co.  and  Bonbright 
&  Co.# 

At  the  end  of  1942  there  were  35  investments  in  United’s 
portfolio.  Of  these  2  had  a  total  market  value  of  about 


*  The  latter  banking  firm  wished 

“to  expand  its  activities  in  the  electric  utility  field,  and 
*  *  *  sought  to  interest  J.  P.  Morgan  &  Co.  and  Drexel  & 
Co.  (Morgan’s  Philadelphia  branch)  in  the  matter,  believing 
that  their  participation  would  prevent  competing  interests 
from  entering  into  the  territories  which  Bonbright  and 
Morgan-Drexel  might  designate  as  their  exclusive  sphere  of 
influence.  *  *  *  The  bankers’  interest  in  these  utility  enter¬ 
prises  was  easily  discernible.  No  doubt  so  large  a  group  of 
utilities  would  be  in  need  of  refinancing  or  new  capital  from 
time  to  time,  thus  providing  a  source  of  underwriting  profits 
and  fees  for  depositaries,  registrars  and  transfer  agents,  and 
it  was  the  sense  of  the  organizers  that  they  receive  the  lion’s 
share  of  these  emoluments.  *  *  *  A  letter  written  by  Thomas 
S.  Lamont,  a  partner  in  J.  P.  Morgan  &  Co.,  to  Lansing  Reed, 
a  member  of  the  firm  of  attorneys  who  handled  the  legal 
phases  of  the  organization  of  United  *  *  •  stated  *  *  *  (its) 
purpose  ‘  is  obviously  to  insure  continued  control  by  the 
bankers.’  ” 

The  United  Corporation ,  13  SEC  854,  857,  860. 
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$10,000  more  than  their  original  cost,  while  the  remaining 
33  showed  total  market  losses  from  original  cost  or  declared 
value  of  510  million  dollars  ( The  United  Corp.,  13  S.  E.  C. 
854;  footnotes  50,  53  and  Appendix  C-l  thereof).  (Also  see 
Tr.  Doc.  277,  p.  7837.) 

In  the  same  period  of  time  (1929  to  1942  inclusive)  that 
the  above  investments  were  made  or  retained  in  United’s 
portfolio,  J.  P.  Morgan,  his  son  Henry,  their  partners, 
and  their  Bonbright  associates  personally  made  more  than 
52  million  dollars  net  profits  from  transactions  in  The 
United  Corporation  securities  and  those  of  companies  in 
which  they  had  caused  United  to  invest  its  funds.* 

The  directors  of  the  Corporation  opposed  from  Decem¬ 
ber,  1935  to  March,  1938  the  application  of  the  Holding 
Company  Act  to  the  Corporation  by  refusing  to  register 
thereunder.  On  March  28,  1938,  after  the  constitutionality 
of  the  act  was  upheld  by  the  Supreme  Court,  the  Corpora¬ 
tion  registered  with  the  SEC  but  thereafter  resisted  until 
January,  1944  any  compliance  with  the  standards  of  the 
Act.**  * 


The  Employment  of  5  Former  SEC  Employees. 

Because  of  the  above  record  and  in  the  belief  that  the 
management’s  continued  opposition  to  the  statute  was 
unwise  and  was  jeopardizing  the  remaining  equity  of  the 

•See  in  this  connection  “Studies  in  Finance”,  Columbia  Law 
Review,  Vol.  37,  Nos.  5,  6  and  7 ;  and  Hearings  before  the  Temporary 
National  Economic  Committee,  76th  Congress,  2d  sess.,  Part  23,  pp. 
12069-12071,  12086,  12306-12315 ;  and  Tr.  5124. 

••  During  this  8-year  period  of  violation  and  non-compliance 
the  equity  of  the  Common  Stockholders  fell  from  a  total  of  more 
than  100  million  dollars,  based  on  the  market  value  of  United’s 
holdings  on  December  31, 1935,  to  a  point  where  there  was  no  equity 
for  the  Common  Stock,  which  actually  was  about  16  million  dollars 
“under  water”  after  the  Preference  Stock  claim,  on  the  basis  of 
market  prices  as  of  December  31,  1943.  The  Common  Stock  has 
never  recovered  the  equity  it  had  at  the  end  of  1935  and  1936,  when 
it  was  worth  105  and  124  million  dollars  respectively.  At  the  close 
of  the  record  herein  it  was  worth  roundly  56  million  dollars,  which 
is  after  allowing  for  distribution  of  stock  in  1949  worth  23  million 
dollars.  See  table  at  page  35,  this  brief. 
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stockholders,  petitioner  Phillips  engaged  the  management 
in  a  proxy  contest  in  February,  1943  (Tr.  5114,  5139, 
5190-1).  Petitioner’s  letter  to  the  stockholders  was  titled 
“Is  there  any  chance  of  saving  your  investment  in  The 
United  Corporation?”  (Tr.  Doc.  No.  286,  p.  7849).  Although 
unsuccessful  in  replacing  any  of  the  incumbent  directors 
with  4  nominees  of  his  own  choosing,  petitioner’s  contest 
enlisted  14,000  stockholders  on  his  side  and  was  followed  by 
the  resignation  in  April,  1943  of  George  H.  Howard,  who 
had  been  President  since  1929  (Tr.  Doc.  No.  98,  p.  5114; 
Doc.  No.  286,  p.  7849). 

Thereafter,  a  former  SEC  employee,  William  M.  Hickey, 
became  President.  In  1944  another  former  SEC  employee, 
E.  C.  Kennedy,  became  Vice  President  and  together  with  a 
former  SEC  general  counsel,  John  J.  Burns,  who  had 
become  senior  counsel  and  director  in  1937,  these  individuals 
achieved  effective  control  of  the  management.  A  4th  former 
SEC  employee,  Edward  Roll,  became  Assistant  to  the  Presi¬ 
dent  in  1947.  A  5th  SEC  employee,  Harry  G.  Slater,  Chief 
Counsel  of  the  Public  Utilities  Division  and  counsel  of 
record  for  it  in  this  case,  urged  in  1942  on  behalf  of  the 
Division  that  United  be  dissolved  because  “it  served  no  use¬ 
ful  legitimate  economic  function”.  In  November  1950  the 
SEC’s  Public  Utilities  Division  filed  its  Recommended  Find¬ 
ings  (Tr.  Doc.  No.  65)  reversing  its  1942  position  and 
approving  the  proposal  of  United’s  management  that  it  be 
allo'wed  to  stay  alive.  At  the  same  time  the  Division  opposed 
the  proposals  of  petitioners  herein.  A  few  days  later 
Slater’s  employment  as  Assistant  General  Counsel  of 
United’s  major  subsidiary  was  announced.* 

When  the  management  of  United  was  not  in  control  of 
former  SEC  employees,  the  Commission’s  Public  Utility 

*  Kennedy  and  Slater  went  directly  from  the  SEC  to  their  new 
jobs,  while  in  Burns’  case  there  was  an  interval  of  8  months,  and 
Roll’s  of  4 y*  years.  Hickey  was  employed  in  the  United  system  in 
1938,  two  years  after  leaving  the  SEC  and  by  United  itself  in  1939 
and  1941-2,  prior  to  becoming  President  in  1943.  United  has  only 
4  officers  and  7  directors.  The  SEC  personnel  holds  4  of  these 
11  positions.  Of  the  non-SEC  personnel,  2  directors  and  1  officer 
were  appointed  after  Hickey  became  president. 
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Division  took  the  position  that  United  Corporation  should 
be  dissolved  not  only  on  the  ground  that  it  served  no  useful 
purpose,  but  also  because  it  deprived  its  stockholders  of 
earnings  that  were  siphoned  off  as  corporate  expenses 
from  dividends  on  its  stockholdings,  and  that  its  con¬ 
tinued  existence  was  in  violation  of  the  Holding  Company 
Act.  While  the  issue  of  the  Corporation’s  future  was  still 
pending  before  the  SEC  and  after  hearings  had  been  closed, 
briefs  filed  and  oral  argument  heard,  the  Corporation’s 
new  President,  Hickey,  walked  into  the  offices  of  the  judges 
— that  is,  the  Commissioners — and  by  his  own  boast  pri¬ 
vately  discussed  the  case  with  them : 

“Mr.  Hickey:  *  *  *  I  had  a  number  of  conver¬ 
sations  with  members  of  the  Securities  and  Exchange 
Commission  *  *  *.  And  I  believe  those  discussions 
led  up  to  the  issuance  of  the  particular  order  that 
was  issued  on  August  14,  1943.  *  *  •  I  mean  by 
that  I  told  what  I  believed  could  be  done  and  should 
be  done,  and  in  view  of  those  circumstances  that  that 
had  quite  a  bearing  on  the  particular  order  that  was 
issued  at  that  time”  (Tr.  Doc.  No.  9,  p.  96,  et  seq.). 

The  SEC  has  refused  to  allow  this  evidence  to  be 
received  or  further  developed  on  the  ground  that  conversa¬ 
tions  with  the  SEC  are  “privileged”  (Appendix,  p.  la;  SEC 
Findings,  p.  34).  Nobody  inside  or  outside  of  the  SEC  has 
ever  challenged  this  testimony  of  Hickey.*  These  con¬ 
versations  have  a  bearing  on  the  issue  in  the  present  case, 
because  out  of  them  according  to  Hickey  came  the  decision 
of  the  SEC  to  permit  United  to  stay  alive  and  not  dissolve. 
At  the  1944  annual  meeting  of  stockholders,  United’s 
counsel,  Richard  Joyce  Smith,  said  with  respect  to  the  1943 
order  issued  7  months  earlier :  “  *  *  *  We  have  no  control 
over  the  time  it  takes  the  representatives  of  the  Securities 
and  Exchange  Commission  to  make  up  their  minds  to  agree 
with  us.  It  has  taken  them  just  exactly  five  years”  (Tr. 
Doc.  No.  9,  p.  97). 


•  We  hereby  appeal  this  ruling.  For  a  discussion  of  the  issues  of 
law  see  our  Application  for  Leave  to  Adduce  Additional  Evidence. 
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r  Why  the  SEC  would  not  agree  to  ‘ 1  withhold  ’  ’  dissolution 

when  George  H.  Howard,  a  distinguished  lawyer  of  the 
firm  of  Simpson,  Thacher  &  Bartlett,  was  president,  and 
h  would  within  4-months  after  Hickey  became  president,  was 

one  of  the  questions  whose  answer  could  not  be  sought  due 
to  the  SEC  claim  of  “privilege”  regarding  conversations 
between  its  members,  staff  and  United.*  Hickey,  unlike 
Howard,  is  an  engineer  by  training,  whose  entire  career 
I,  after  leaving  the  SEC  was  built  on  his  associations  with 

the  SEC.  On  June  9,  1942  Hickey  testified: 

“I  have  held  myself  out  to  be  a  consultant  on 
public  utilities  *  *  *” 

“  Q.  But  you  were  retained  by  companies  involved 
in  proceedings  before  this  Commission  under  the 
Holding  Company  Act?  A.  That  is  correct. 

Q.  Approximately  how  many  would  you  say?  A. 
A  large  number.  I  would  say  *15  to  20”  (SEC  File 
v  Nos.  54-33;  59-25,  Hearings,  pp.  600,  682). 

Burns,  former  SEC  General  Counsel  and  now  United’s 
Senior  counsel  and  a  director,  who  recommended  Hickey’s 
employment  by  United,  was  described  on  December  4,  1950 
by  counsel  for  the  SEC  as  “an  experienced  negotiator.” 
(Recommended  Findings  of  Division  of  Public  Utilities,  p. 
k  57 ;  North  American  Co.,  et  al.,  SEC  File  No.  59-10.) 


•  At  the  same  1944  annual  meeting  of  stockholders  Hickey 
openly  flaunted  his  personal  relationships  with  Commission  mem¬ 
bers:  “*  *  *  The  last  time  I  saw  Judge  Healy  (Commissioner 
Robert  E.  Healy)  he  was  very  complimentary  and  told  me  what  a 
great  job  he  thought  I  was  doing,  and  the  last  time  I  saw  Bob 
O’Brien  (Commissioner  Robert  H.  O’Brien)  he  told  me  he  thought 
I  was  doing  just  the  right  thing  and  didn’t  see  how  I  could  do  any¬ 
thing  else  in  the  way  I  was  handling  the  business  of  the  company.” 
Minutes  of  Annual  Meeting,  March  1,  1944,  p.  157.  Statement  of 
Chairman  Hickey  (Tr.  Doc.  No.  9,  pp.  97-8).  At  the  same  time 
Hickey  publicly  assailed  SEC  counsel  Foster  and  Slater  as  “irre¬ 
sponsible  lawyers”  because  they  had  asked  for  dissolution  of  United, 
and  told  the  stockholders  the  SEC  had  given  “virtual  approval”, 
before  hearings,  of  the  management’s  plan  for  retirement  of  its 
Preference  Stock.  The  New  York  Times,  March  2,  1944,  p.  23 
(Tr.  Doc.  Nos.  284,  285). 
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The  1943  SEC  Decision. 

On  August  14, 1943,  following  the  Hickey 1  ‘  discussions  ’  ’, 
the  SEC  issued  its  Findings,  Opinion  and  Order  under  Sec¬ 
tion  11(b)(2),  the  so-called  “death  sentence”  or  corporate 
simplification  section,  of  the  Holding  Company  Act.  The 
Order  directed  that  United  (1)  cease  to  be  a  holding  com¬ 
pany;  (2)  reduce  its  capitalization  to  one  class  of  stock; 
and  (3)  proceed  to  comply  with  the  order  with  due  diligence 
(13  SEC  854).  The  Opinion,  however,  went  on  to  state: 

“•  *  *  United  contributes  nothing  to  the  nor¬ 
mal  functioning  of  the  system  companies  and  is  there¬ 
fore  economically  unnecessary  to  their  operations. 
United  thus  needlessly  extends  the  corporate  pyramid 
in  the  holding  company  system  of  which  it  is  a  part, 
and  we  find,  accordingly,  that  its  continued  existence 
unduly  and  unnecessarily  complicates  its  holding  com¬ 
pany  system  within  the  very  terms  of  Section 
11(b)(2)  *  *  • 

For  the  unnecessary  corporate  existence  of  United 
and  the  complexities  resulting  therefrom  the  stock¬ 
holders  of  United  have  paid  a  price.  When  dividends 
on  its  common  stock  portfolio  are  received  by  United, 
a  part  thereof  must  be  allocated  to  meet  operating 
costs  and  taxes.  These  costs  for  the  most  part  con¬ 
sist  of  salaries,  legal  and  auditing  fees  and  other 
administrative  expenses,  all  of  which  together  with 
taxes  have  amounted  to  $10,099,785  from  the  date  of 
organization  of  United  through  March  31, 1942,  or  an 
average  of  $762,248  per  year.  This  yearly  average 
amount  *  *  *  constitutes  the  price  paid  by  United’s 
stockholders  for  the  collection  of  dividends,  which 
without  the  interposition  of  United  would  have 
reached  them  directly  at  no  additional  cost  *  *  *. 

We  have  thus  far  determined  that  *  *  *  the  con¬ 
tinued  existence  and  corporate  structure  of  United 
unduly  and  unnecessarily  complicate  the  structure 
of  the  holding  company  system  of  which  it  is  a  part, 
and  unfairly  and  inequitably  distributes  voting  power 
among  the  security  holders  of  that  system.  We  have 
determined  that  the  corporate  structure  of  United 
unfairly  and  inequitably  distributes  the  voting  power 
among  the  security  holders  of  that  company.  •  •  •  It 
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seems  clear  that  dissolution  would  he  appropriate  in 
this  case.122  However,  the  management  of  United  has 
stated  many  times  that  it  is  desirous  of  entering  into 
the  business  of  an  investment  company. 1 9  ; — ^ 

•  *  #  Under  all  the  circumstances  of  this  case  we  have 
determined  that  we  will  withhold  the  issuance  of  a 
dissolution  order  and  will  require  only  that  United 
correct  the  inequitable  distribution  of  voting  power 
within  its  pwn  company  by  recapitalizing  with  a 
single  class  of  stock  and  that  it  shall  cease  to  be  a 
holding  company. 

•  *  *  In  any  case,  with  its  capitalization  reduced 
to  a  single  class  of  stock,  United  will  he  in  a 
to  distribute  most  or  all  of  its  vorttoLio 


_ 


andonment  of  United ’s  present  business  as 
a  public  utility  holding  company  and  embarking 
upon  a  new  type  of  business,  whether  that  of  invest¬ 
ment  company  or  any  other  type  of  business,  involves 
a  drastic  change  in  the  activities  of  the  company. 
Such  a  change  will  devote  the  funds  which  security 
holders  have  invested  to  a  purpose  different  from 
that  for  which  they  were  contributed.  It  would  sepm 

should  consult  its  se 


necessar 


e  ng 


ot  tne  existing  maldistribution  ot  vo 
power  and  for  other  reasons,  we  believe  no  such  pro¬ 
gram  would  he  fair  which  does  not  require  majority 
approval  either  of  the  present  deferred  and  common 
stock  voting  by  classes,  or  of  the  new  common  stock, 
should  United  choose  to  recapitalize  on  a  one-stock 
basis  before  seeking  stockholder  approval  of  the 
proposed  new  venture.  (Emphasis  Supplied.) 

The  United  Corporation ,  13  SEC  854,  876-900. 

122  See  International  Hydro-Electric  System,  Holding 
Company  Act  Release  No.  3679;  American  Power  <Sc  Light 
and  Electric  Power  &  Light,  Holding  Company  Act  Release 
No.  3750.  ! 


The  Howard  management  of  the  Corporation  had  pre¬ 
viously  agreed  to  the  vote  provision  at  the  hearings  held 
prior  to  issuance  of  the  Opinion.  {Id.,  footnote  124.)  The 
noteworthy  element  of  the  Opinion  was  the  decision  to 
‘‘withhold  the  issuance  of  a  dissolution  order”  even  though 
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United’s  “corporate  existence”  had  been  found  to  be 
“unnecessary”  and  costly  to  the  stockholders.* 

The  1947  Vote. 

Three  and  one-half  years  after  issuance  of  the  August 
1943  Opinion,  the  management  suddenly  filed  an  application 
with  the  SEC  asking  permission  to  seek  the  50  per  cent 
vote  of  approval  for  a  closed-end  investment  company 
plan  at  the  annual  meeting  of  stockholders  to  be  held  on 
April  9,  1947.  The  application  was  granted  by  the  SEC, 
over  petitioners’  protest,  after  a  20-minute  hearing. 

Thereafter  although  it  spent  $50,000  of  the  Corpora¬ 
tion’s  funds  and  used  8  of  its  employees  for  solicitation,  the 
management  procured  proxies  from  holders  of  only  39 
per  cent  of  the  Common  Stock  as  of  meeting  time  on  April 
9,  1947.  Petitioner  Phillips,  who  spent  $18,000  of  his  own 
funds  and  hired  no  solicitors,  held  proxies  for  21  per  cent 
of  the  stock.  The  subsequent  illegal  “recess”  ordered  by 
Hickey  resulted  in  the  issues  of  fraud  and  perjury  dis¬ 
cussed  in  the  Phillips  brief. 

•  Unlike  the  other  parts  of  the  1943  decision,  to  effect  which  an 
order  was  entered,  the  decision  of  whether  or  not  to  require  dissolu¬ 
tion  was  “withheld.”  Any  appeal  on  the  point  therefore  at  that 
time  would  have  been  premature.  The  SEC  repeatedly  made  clear 
at  petitioner  Phillips’  urging  that  it  reserved  its  rights  to  order 
dissolution  and  would  consider  this  question  at  a  later  date. 

“It  should  further  be  emphasized  that  we  retain  full  power  to 
enforce  compliance  by  United  with  our  Findings,  Opinion  and 
Order  of  August  14,  1943,  under  all  applicable  provisions  of  the 
Act,  including  the  possible  issuance  of  a  dissolution  order  or  the 
imposition  of  appropriate  terms  and  conditions.” 

The  United  Corp.,  HCAR  No.  7191,  p.  4  (1947). 

See  also  Holding  Co.  Act  Release  No.  9431,  p.  6,  (1949) ;  and  this 
Court’s  opinion  in  Phillips  v.  SEC,  185  F.  2d  646,  footnote  4 
(1950). 

The  fact  that  Hickey  had  private  post-hearing,  pre-decision  meet¬ 
ings  with  the  SEC  commissioners  was  not  discovered  by  any  of  the 
petitioners  until  more  than  60  days  after  the  1943  order  was  entered. 
Thus  objection  by  way  of  a  statutory  petition  for  review  could  not 
have  been  had  at  that  time.  The  SEC  never  informed  Phillips, 
even  though  he  had  represented  14,000  stockholders  by  receipt  of 
their  proxies  a  few  months  earlier  at  the  1943  annual  meeting  (Tr. 
Doc.  98,  pp.  5139-40),  of  the  holding  of  these  conversations. 
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The  Present  Plan. 

On  April  30,  1949,  some  5  %  years  after  the  issuance 
of  the  1943  order,  the  management  finally  achieved  the 
directed  goal  of  100%  retirement  of  the  Preference  Stock.* 
Thereafter,  on  October  20, 1949  the  SEC  approved  an  appli¬ 
cation  by  United  to  distribute  1  share  of  Niagara  Hudson 
Power  Corporation  stock  for  every  10  shares  of  United.*  * 
Petitioner  Phillips  asked  that  the  distribution  be  modified 
by  making  a  2  for  10  distribution,  since  there  were  sufficient 
Niagara  shares  on  hand  for  this  purpose  and  such  distribu¬ 
tion  would  effect  100%  compliance  with  that  part  of  the 

*  Counsel  for  the  SEC  made  an  ad  hominem  attack  on  petitioner 
Phillips  in  seeking  to  obtain  denial  by  this  court  of  petitioners’ 
motion  for  a  stay.  Petitioner  was  represented  to  have  “unsuccess¬ 
fully  resisted  before  the  Commission  and  in  the  Courts  virtually 
every  step  taken  by  United  to  comply  with  Section  11(b)  of  the 
Act”  (p.  18,  SEC  Answer  to  Motion  for  Stay).  This  is  a  wild  dis¬ 
tortion.  The  record  shows  that  the  petitioner  at  no  time  opposed 
but  always  tried  to  accelerate  the  statutory  requirements  that 
United’s  corporate  structure  be  simplified,  i.e.,  that  the  Preference 
Stock  be  eliminated;  and  that  United’s  holding  company  status  be 
terminated.  Both  these  directives  were  opposed  by  United,  a  fact 
SEC  counsel  failed  to  disclose  to  this  Court  when  making  their 
attacks.  During  the  period  1944  through  1949  petitioner  Phillips 
did  in  fact  oppose  the  management’s  plans  and  the  SEC  orders  for 
exchange  of  portfolio  assets  for  outstanding  Preference  Stock  on 
the  ground  that  too  high  a  percentage  of  assets  was  taken  from 
the  Common  Stock,  Phillips  v.  SEC,  153  F.  2d.  27  (1944)  (C.  C.  A. 
2d)  ;  but  has  at  no  time  opposed  the  Preference  Stock’s  retirement, 
nor  the  divestment  of  subsidiary  stocks,  the  2  basic  provisions  of 
the  1943  order.  In  the  1944-1949  proceedings  petitioner  in  his  own 
right  and  as  attorney-in-fact  for  14  to  22,000  stockholders  has  been 
the  onlj’  representative  of  the  Common  Stock.  Numerous  directors 
of  United  owned  Preference  Stock  directly  or  indirectly  during 
these  proceedings.  The  desirability  of  such  “watch-dog”  repre¬ 
sentation  as  petitioner’s  for  an  otherwise  unrepresented  class  of 
security  holders  has  been  stressed  by  the  SEC  in  New  England 
Power  Assoc.,  Holding  Co.  Act  Release  No.  8751  (1948). 

••  This  application,  filed  in  January  1948,  was  apparently  an 
attempt  to  win  back  to  the  management’s  side  some  of  the  22,000 
stockholders  who  voted  for  petitioner  Phillips  at  the  1947  meeting, 
and  we  think  was  forced  by  Phillips’  pointing  out  to  the  common 
stockholders  that  thev  had  not  had  a  dividend  in  10  years  (Tr.  Doc. 
No.  277,  pp.  7837-8)  ‘ 
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1943  order  requiring  United  to  cease  to  be  a  bolding  com¬ 
pany  with  respect  to  the  Niagara  company.  Phillips  also 
alleged  that  100%  compliance  with  the  remainder  of  the 
1943  order  was  immediately  available. 

The  SEC  conceded  the  substantiality  of  Phillips’  point 
about  the  availability  of  full  and  speedy  compliance  by 
requiring  United  as  a  condition  to  approval  of  the  stock 
distribution  to  file  “promptly  and  as  its  next  step  *  *  * 
a  comprehensive  plan  *  *  •  detailing  the  remaining  steps 
to  be  taken,  and  the  timing  thereof,  to  complete  its  trans¬ 
formation  into  an  investment  company.”  Holding  Co.  Act 
Release  No.  9431  (Oct.  20, 1949),  p.  6. 

The  Order  herein  of  June  26, 1951  approves  a  plan  filed 
by  The  United  Corporation  designed  to  meet  this  condition 
and  described  by  it  as  “A  Comprehensive  Plan  to  Complete 
Its  Transformation  into  An  Investment  Company”  (Tr. 
Doc.  No.  1,  p.  1).  The  plan  was  filed  on  November  15,  1949 
and  amended  5  times,  on  March  1,  June  13  and  July  27, 
1950  and  June  20  and  25,  1951  (Tr.  Doc.  No.  2,  pp.  23-66). 
Under  date  of  December  16, 1949  the  SEC  issued  its  Notice 
of  Filing  and  Order  for  Hearing  (Tr.  Doc.  No.  3,  p.  67). 

Extended  hearings  took  place  on  the  plan  and  amend¬ 
ments  on  26  days  from  January  24  through  August  17, 1951, 
with  submission  of  the  case  after  oral  argument  to  the 
Commission  on  December  20,  1950. 

Petitioners  herein,  to  the  extent  permitted  by  the 
invocation  of  “privilege”,  developed  evidence  on  the  issue 
of  dissolution.  This  is  set  forth  in  detail  under  Point  Two 
of  this  brief.  In  their  view  the  evidence  is  overwhelming 
against  any  alleged  “discretionary”  right  in  favor  of 
keeping  United  alive  by  transforming  it  into  “an  invest¬ 
ment  company”.  It  is  petitioners’  position  that  dissolu¬ 
tion  is  compelled  by  the  evidence  and  mandatory  under  the 
Act  in  view  of  the  findings  in  this  case.  Petitioners  further 
contend  there  is  no  legislative  warrant  for  allowing  United 
to  comply  with  the  Act,  as  proposed  here,  by  transferring 
its  holding  company  activities  from  the  public  utility  field 
to  the  non-public  utility  field.  Plainly  Congress  intended 
to  strike  at  an  evil  by  eliminating  and  not  transferring  it. 
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Statement  of  Points. 

1.  The  Commission  violated  the  Public  Utility  Holding 
Company  Act  in  not  dissolving  The  United  Corporation 
since  it  is  a  holding  company  which  it  has  found  to  perform 
no  useful  function  and  whose  dissolution  it  has  found 
appropriate. 

2.  There  was  no  evidence,  substantial  or  otherwise,  to 
support  the  exercise  of  the  SEC’s  discretion  (assuming 
arguendo  it  had  such  discretion)  in  favor  of  keeping  United 
alive  as  “ an  investment  company”. 

3.  The  failure  of  the  SEC  to  consider  the  entire  record 
and  to  identify  and  make  any  findings  on  the  evidence  for 
and  against  its  choice  of  remedy  is  fatal  to  the  order  herein. 


Summary  of  Argument. 

POINT  ONE. 


Sections  1(c)  and  11(b)(2)  require  “elimination”  of 
holding  companies  “except  as  otherwise  expressly  pro¬ 
vided”  in  the  Act.  The  Act  does  not  “expressly  provide” 
that  holding  companies  may  transform  into  investment  com¬ 
panies.  United  Corporation  has  been  found  by  the  SEC  to 
violate  all  of  the  enumerated  standards  of  the  “death  sen¬ 


tence”  section  of  the  Act.  Counsel  for  the  SEC  has  previ¬ 
ously  contended  that  the  Act  requires  the  “dissolution”  of 
United  because  it  “was  intended  to  serve,  has  served,  and 
presently  serves  no  useful  legitimate  economic  function.” 


The  SEC  has  represented  to  the  Supreme  Court  that 


“elimination”  of  public  utility  holding  companies,  as  that 


I 
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In  73  prior  cases  the  SEC  has  interpreted  “elimination” 
to  require  “dissolution”.  When  language  used  in  a  statute 
has  acquired  so  settled  a  meaning,  it  is  an  abuse  of  adminis¬ 
trative  discretion  to  depart  from  that  settled  meaning  by 
giving  it  a  directly  opposite  effect. 

The  SEC  action  herein  is  without  precedent  in  the  admin¬ 
istration  of  the  “death  sentence”  provisions  of  the  Act  since 
its  passage  16  years  ago.  Two  cases  that  the  SEC  refers  to, 
although  not  in  its  opinion,  are  not  precedents  but  relate  to 
companies  entitled  to  exemptions  from  the  Act,  one  of  which 
has  subsequently  been  dissolved  and  the  second  being  in 
dissolution. 

The  Supreme  Court  in  the  Otis  case,  323  U.  S.  624,  held 
that  liquidation  and  dissolution  of  a  company  offending 
against  the  Act  in  the  same  respects  as  United  was  not  a 
voluntary  act  that  matured  charter  rights  of  senior  security 
holders,  but  was  involuntary  and  compulsory. 

The  failure  of  the  SEC  to  find  any  “economic  justifica¬ 
tion”  for  the  continued  existence  of  United  is  fatal  to  the 
order  herein.  Such  a  test  has  been  used  at  the  SEC ’s  own 
suggestion  and  approved  by  the  Courts  without  exception. 


POINT  TWO. 

Assuming  arguendo  that  the  SEC  had  administrative 
discretion  as  to  the  remedy,  after  making  the  findings  it 
did,  there  is  no  evidence  substantial  or  otherwise  to  sup¬ 
port  an  exercise  of  discretion  in  keeping  United  alive  as 
“an  investment  company”.  The  undisputed  evidence  shows 
net  losses  of  369  million  dollars  during  the  22-year  life  of 
the  Corporation.  It  shows  losses  on  all  of  the  6  major 
investments  made  in  the  public  utility  industry  and  it  shows 
26  out  of  27  misjudgments  of  the  market  course  of  miscel¬ 
laneous  industrial  stocks  owned  at  various  times  by  it. 
While  it  was  suffering  the  losses  imposed  upon  it  by  main¬ 
tenance  of  its  holdings  in  the  6  utility  systems,  the  bankers 
in  control  of  the  company  (and  whose  nominees  appointed 
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the  4  ex-SEC  officials  now  in  control)  made  52  million 
dollars  known  net  profits  from  transactions  in  the  securities 
of  United  or  of  the  companies  in  which  it  had  caused  it  to 
invest. 

The  present  management  of  the  company  has  stooped  to 
various  questionable  acts  to  defeat  the  wishes  of  minority 
stockholders  desirous  of  protecting  their  investment,  includ¬ 
ing  (1)  circulation  of  statements  relating  to  the  “religious 
training  and  belief”  of  a  nominee  for  director  who  belonged 
to  the  unpopular  wartime  sect  of  conscientious  objectors; 
(2)  representing  55  million  dollars  of  investment  losses  as 
10  million  dollars  of  “profits”;  (3)  misusing  stock  index 
quotations  to  suggest  a  better  than  average  management 
of  the  investment  portfolio  when  in  fact  the  management 
properly  compared  with  the  index  was  below  average ;  (4) 
concealing  from  the  stockholders  that  a  $203,000,000  net 
loss  had  been  suffered  on  assets  used  to  retire  the  Prefer¬ 


ence  Stock;  (5)  claiming  credit  for  a  121  million  dollar 
“improvement”  in  the  common  stock’s  equity  that  was  due 
solely  and  automatically  to  a  general  rise  in  the  stock  mar¬ 
ket;  (6)  “recessing”  the  annual  meeting  that  was  to  vote 
on  the  investment  company  plan  when  it  discovered  it  had 
insufficient  votes  to  approve  the  plan  and  justifying  the 
“recess”  on  the  ground  thatffhad_nn  information  to  sfrow 
a  quorum  present  when  it  in  fact  had  such  information  and 


suppressed  it ;  and  (7)  lying  under  oath,  through  its  p?*esi- 
dent,  so  as  to  conceal  from  the  SEC  that  its  statements  to 
the  stockholders’  meeting  were  false  and  its  acts  fraudulent. 
None  of  these  acts  of  its  former  employees  received  the 
slightest  censure  from  the  SEC,  which  omits  any  full  or 
accurate  description  of  the  evidence  and  any  statement  of 
petitioners’  views  thereon. 
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POINT  THREE. 

It  is  impossible  to  ascertain  from  a  reading  of  the  find¬ 
ings  the  SEC’s  reasons  for  not  considering  the  above  evi¬ 
dence  in  relation  to  the  issne  of  dissolution.  The  SEC  does 
not  cite  the  substantial  evidence  upon  which  it  relies  for 
finding  that  the  conversion  of  United  into  “an  investment 
company”  is  in  the  public  interest  and  that  of  investors. 
Under  the  rule  of  the  Universal  Camera  Co.  case,  340  U.  S. 
474  (1951),  the  order  of  the  SEC  must  be  set  aside  as  not 
supported  by  the  evidence  when  looked  at  as  a  whole. 


ARGUMENT. 

POINT  ONE. 

The  Commission  violated  the  Public  Utility  Holding 
Company  Act  in  failing  to  require  dissolution  of  The 
United  Corporation,  since  it  is  a  holding  company  which 
it  has  found  to  perform  no  useful  function  and  whose 
dissolution  it  has  found  appropriate. 

1.  Sections  1(c)  and  11(b)(2)  require  “Elimination” 
of  holding  companies  “except  as  otherwise  expressly 
provided”  in  the  Act. 

Section  1(c)  of  the  Public  Utility  Holding  Company 
Act  reads  in  pertinent  part  as  follows  : 

.<<•*•  it  ^  hereby  declared  to  be  the  policy  of 
this  title,  in  accordance  with  which  policy  all  the 
provisions  of  this  title  shall  be  interpreted*  •  •  •  to 
provide  as  soon  as  practicable  for  the  elimination 
of  public  utility  holding  companies  except  as  other¬ 
wise  expressly  provided  in  this  title.”  (Italics 
supplied.) 

The  United  Corporation  is  a  registered  public  utility 
holding  company.  The  SEC  directed  it  by  order  dated 


August  14,  1943  under  Section  11(b)(2) — the  “death  sen¬ 
tence  ’ ’  section — “to  cease  to  be  a  holding  company”.  13 
S.  E.  C.  854.  United’s  management  has  consented  to  the 
order.  Thus  it  is  conceded  by  respondents  that  United 
must  be  “eliminated”  as  a  holding  company,  but  they  pro¬ 
ceed  to  argue  that  “elimination”  does  not  mean  “dissolu¬ 
tion.”  It  means,  they  contend,  that  a  holding  company  in 
the  public  utility  field  may  “eliminate”  itself  by  becoming 
a  holding  company  in  the  non-utility  industry.*  As  will 
be  shown  hereafter,  this  view  is  fallacious. 

i 

2.  The  Act  doe*  not  “expressly  provide”  that  holding 
companies  may  transform  into  investment  companies. 

The  sole  public  utility  holding  companies  “expressly” 
permitted  by  the  statute  to  stay  in  existence  are  those  which 
are  exempted  from  the  Act  because  they  are  (1)  “predomi¬ 
nantly  intrastate  in  character”  or  (2)  “predominantly  a 
public  utility  company  whose  operations  *  *  *  do  not  extend 
beyond  the  State  in  which  it  is  organized  and  States  con¬ 
tiguous  thereto”  or  (3)  “is  prii^n^engagedj^!_t-iitnne.. 
or  more  businesses  other  than  the  business  of  a  -public 
utility  company  *'lr>~(^d2doHS^^USiSl^5y^al;erial 
partof  its^nggffl'gTfom  -*^-A-a^public  utility  company”  of 
IPT*  is  temporarily  a  holding  company  by  reason  of  the 
acquisition  of  securities  for  purposes  of  liquidation  or  dis¬ 
tribution”  or  (5)  “derives  no  material  part  of  its  income 
*  *  *  from  *  *  *  a  company  *  *  *  the  principal  business 
of  which  within  the  United  States  is  that  of  a  public  utility 
company.”  [Section  3(a).] 

It  is  conceded  that  United  does  not  fall  into  any  of 
these  exempt  categories. 

Under  Section  11(b)(1)  and  (2)  a  holding  company  may 
stay  in  existence  as  the  head  of  one  or  more  integrated  sys¬ 
tems  if  its  “corporate  structure  or  continued  existence  *  *  * 

*  Although  United  describes  its  proposal  as  a  transformation 
into  “an  investment  company”  it  will  be  in  fact  a  holding  company 
as  that  term  is  used  in  the  Holding  Company  Act  [2(a)(7)(A)] 
except  that  it  will  hold  and  control  non-public  utility  companies 
instead  of  utility  companies.  (See  13  S.E.C.  at  885.) 
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does  not  unduly  or  unnecessarily  complicate  the  structure, 
or  unfairly  or  inequitably  distribute  voting  power  among 
security  holders  of  such  holding  company  system”  and  it 
is  not  a  holding  company  of  subsidiary  companies  any  of 
which  “itself  has  a  subsidiary  company  which  is  a  holding 
company”.  Since  the  SEC  has  found  that  United’s  exist¬ 
ence  is  in  violation  of  all  these  enumerated  standards  (13 
S.  E.  C.  854),  it  is  conceded  that  it  may  not  stay  alive  as  a 
head  of  an  integrated  holding  company  system. 

Despite  United’s  failure  to  fit  into  any  of  the  5  exempt, 
categories  of  Section  3(a)  and  the  permissible  category  of 
Section  11(b),  its  management  claims  that  the  company 
may  stay  'airve^anT  avoid  "clissaluticm  if  it  transfers  its 

-  *  _ *  ■  >•  -  v* . 

holding  companv  activities  from  the  public  utility  field  tQ- 
_other  investment  fields.  In  this  claim  it  is  now  supported 
by  the  SEC,  although  the  statutory  language  upon  which 
it  relies  for  this  interpretation  of  the  Act  is  not  cited,  and 
indeed  does  not  exist.  The  fact  is  that  such  an  interpreta¬ 
tion  is  in  violation  of  Section  1(c)  above  quoted  which 
plainly  states  that  it  is  “the  policy  of  this  title,  in  accord¬ 
ance  with  which  all  the  provisions  of  this  title  shall  be  inter¬ 
preted,  •  #  •  to  provide  as  soon  as  practicable  for  the 
elimination  of  public  utility  holding  companies  except  as'j, 
otherwise  expressly  provided  in  this  title.”  It  is  conceded  , 
that  the  Act  does  not  “expressly  provide”  for  the  con¬ 
tinuation  of  a  holding  company’s  existence  by  transferring 
its  activities  from  the  public  utility  industry  to  other 
industries. 

Since  the  Act  does  not  “expressly  provide”  for  such  a 
transfer  of  activities,  which  means  the  survival  of  the  hold¬ 
ing  company,  the  question  remains  as  to  what  is  the  stat¬ 
utory  meaning  of  the  word  “elimination”. 

3.  Counsel  for  the  SEC  herein  has  previously  contended 
that  the  Act  requires  the  “dissolution”  of  The  United 
Corporation. 

From  August  1,  1942  until  March  16,  1950  the  SEC’s 
Division  of  Public  Utilities  took  the  position  that  the  Act 
required  dissolution  of  the  Corporation.  This  position  was 
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first  enunciated  in  a  brief  filed  on  the  former  date  by  Divi¬ 
sion  counsel  Roger  S.  Foster  and  Harry  G.  Slater.  The 
SEC  is  appearing  in  this  case  by  Mr.  Foster,  now  its  Gen¬ 
eral  Counsel  and  as  such  its  chief  legal  officer,  and  by  the 
Chief  Counsel  of  the  Division  of  Public  Utilities,  now  Mr. 
Myron  S.  Isaacs,  but  until  November  1950,  Mr.  Slater. 
The  1942  brief  was  signed  by  Messrs.  Foster  and  Slater. 
Excerpts  from  it  follow: 

“The  United  Corporation  was  a  creation  of,  by, 
and  for  the  bankers  *  *  *  J.  P.  Morgan  &  Co.,  Prexel 
&  Co.,  (J.  P.  Morgan  &  Co.’s  Philadelphia  office)  and 
Bonbright  &  Company,  Incorporated  *  *  *(p.  6). 

“The  United  Corporation  is  an  undue  and  unnec¬ 
essary  complexity  and  should  and  must  be  dissolved” 
(P.  10). 

“The  complexities  which  result  from  the  contin¬ 
ued  existence  of  The  United  Corporation  are  unnec¬ 
essary  since  The  United  Corporation  serves  no  useful 
function  whatever”  (p.  14). 

“As  is  clear  from  the  statement  of  facts  set  forth, 
supra,  with  respect  to  the  history  of  United  and  the 
purposes  for  which  it  was  created,  United  was  in¬ 
tended  to  serve,  has  served,  and  presently  serves  no 
useful  legitimate  economic  function”  (p.  14). 

“The  activities  of  The  United  Corporation  are 
limited  to  receiving  dividends  on  its  portfolio  secu¬ 
rities,  payment  of  dividends  on  its  own  securities,  the 
computation  and  payment  of  taxes,  and  the  employ¬ 
ment  of  lawyers,  accountants,  and  auditors.:  The 
present  limited  function  of  United  is,  in  part,  a  reflec¬ 
tion  of  the  fact  that,  as  a  corporation,  it  was  never 
more  than  a  corporate  screen  for  the  investment 
banking  activities  of  its  promoters,  and,  in  part,  a 
reflection  of  the  fact  that  many  of  the  reasons  for 
its  original  promotion  are  no  longer  relevant  to  its 
continued  existence.  Thus,  insofar  as  United  was 
created  for  the  purpose  of  relieving  the  bankers  of 
their  over-extended  position  in  utility  investments, 
United  has  long  since,  in  its  infancy  fulfilled  its  pur¬ 
pose — and  well.  Insofar  as  United  was  conceived 
in  an  attempt  to  coordinate  the  eastern  seaboard 
utilities,  now  represented  in  its  portfolio,  it  need  only 
be  said  that  it  was  still-born,  for  this  purpose  envis¬ 
aged  the  creation  of  a  vast  utility  empire  in  direct 
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conflict  with  the  size  and  other  limitations  prescribed 
in  Section  11  of  the  Act. 

•  ••••• 

Inasmuch  as  United  serves  no  function  other  than 
to  concentrate  economic  power  in  a  manner  detri¬ 
mental  to  the  public  interest,  and  because  of  the 
undue  complexities  which  result  from  its  continued 
existence,  dissolution  is  the  appropriate  action  which 
the  Commission  should  require  in  order  to  insure 
compliance  with  Section  11(b)  (2)  of  the  Act.  In 
subsequent  sections  of  this  brief,  it  will  be  seen  that 
other  suggested  alternative  solutions  are  inappropri¬ 
ate  and  not  in  the  interest  of  security  holders  of 
United”  (pp.  15-16). 

Brief  for  Division  of  Public  Utilities,  In  the 
Matter  of  The  United  Corporation,  File  No. 
54-33;  59-25. 

On  August  14,  1943  the  SEC  agreed  with  counsel  that 
United  served  no  legitimate  economic  purpose  and  that 
“dissolution  would  be  appropriate  in  this  case”.  13 
S.  E.  C.  at  899.  But  it  “withheld”  entry  of  such  an  order. 
In  1947  it  noted  that  it  continued  to  reserve  the  right  to 
order  dissolution  of  United  (Holding  Co.  Act  Release  No. 
7191  at  p.  4).  And  as  late  as  October  20, 1949  it  again  noted 
a  reservation  of  its  right  to  dissolve  United.  (Holding  Co. 
Act  Release  No.  9431  at  p.  6).  This  reservation  was  espe¬ 
cially  noted  by  this  Court  in  its  1950  opinion  aflSrming  the 
SEC  order  in  the  1949  case.  Phillips  v.  SEC,  185  F.  2d 
646,  footnote  4.  Nevertheless,  the  Division  of  Public  Util¬ 
ities  abandoned  during  the  course  of  the  1950  proceedings 
Tfs^positlon  that  United  should  and  “must_bejiissolved”. 
The  Division  has  never  explained  .the_reason  for_its  aban¬ 
donment  of  its  position,  although  requested  to  do  so  by 
jieti tinners  in  their  brief  before  the  SStTUrTThe  present 
proceedings^ 

On  November  11, 1950,  Mr.  Slater,  who  as  Chief  Counsel 
for  the  Division  appeared  in  the  United  proceedings  as  late 
as  March  24,  1950,  accepted  employment  as  Assistant  Gen¬ 
eral  Counsel  of  United’s  chief  subsidiary. 
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4.  The  SEC  has  represented  to  the  Supreme  Court  that 
“elimination”  means  “dissolution.” 

j 

The  leading  case  sustaining  the  duty  of  the  SEC  to 
dissolve  a  useless  holding  company  is  American  Power  & 
Light  Co.  v.  SEC,  329  U.  S.  90.  In  its  brief  filed  in  the 
Supreme  Court  the  SEC  stated  through  its  present  General 
Counsel,  Mr.  Foster,  and  its  present  Director  of  the  Public 
Utilities  Division,  Mr.  Yohalem: 

*  *  The  word  ‘elimination’  may  carry  the 
connotation  of  removal  or  dissolution  according  to 
its  context.  The  context  in  which  it  is  used  in 
Section  1(c)  makes  it  clear  that  it  was  intended  to 
mean  ‘dissolution’.  In  the  same  section,  when  the 
reference  is  to  the  disposition  of  ‘properties  detri¬ 
mental  to  the  proper  functioning’  of  the  systems,  the 
language  is  ‘to  compel  *  *  *  the  elimination  there¬ 
from  (from  the  systems).’  But,  in  providing  for 
‘elimination’  of  holding  companies,  the  words  indi¬ 
cating  separation  rather  than  dissolution  are  sig¬ 
nificantly  absent.”  (Italics  and  parenthesis  in 
original.) 

Brief  for  SEC,  p.  159,  footnote  131. 

Thus  the  SEC  specifically  negatived  in  the  Supreme 
Court  the  idea  that  “elimination  of  public  utility  holding 
companies  except  as  expressly  provided  in  this  title” 
meant  anything  other  than  “dissolution”.  The  idea  tihat 
a  simple  “removal”  or  “separation”  from  the  system, 
which  is  what  United  herein  proposes,  was  a  sufficient 
“elimination”  of  holding  companies  was  rebutted  specifi¬ 
cally.  SEC  counsel  argued,  and  we  think  correctly,  that 
such  “Yemovai7T~or  “separation”  applied  to  “properties” 
wittim  the  system,  not  to  holding  companies  on  top  of  such 
jproperties.  Such  companies"!^  found  to  serve  no  legitimate 
economic  purpose,  must  be  dissolved  under  the  mandate 
of  the  Act. 

Thus,  as  the  SEC  successfully  urged  in  the  Supreme 
Court,  the  context  “makes  it  clear  that  it  (the  word 
‘elimination’)  was  intended  to  mean  ‘dissolution’  ”.  There- 
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fore,  it  is  not  possible  to  hold  that  in  the  present  case  the 
same  mandatory  word  means  non-dissolution,  as  both  SEC 
and  United  now  contend.  This  is  to  play  ducks  and  drakes 
with  the  courts. 

5.  In  73  prior  cases  the  SEC  has  interpreted  “elimina¬ 
tion”  to  require  “dissolution.” 

During  hearings  on  the  Independent  Offices  Appropria¬ 
tions  Bill  for  1952,  the  SEC  was  asked  by  Senator  Cordon 
of  the  Senate  Committee  on  Appropriations  for  a  list 
“showing  the  companies  dissolved  or  reorganized  under 
Section  11”  of  the  Holding  Company  Act  since  its  enact¬ 
ment.  (Hearings  before  the  Subcommittee  of  the  Com¬ 
mittee  on  Appropriations,  U.  S.  Senate,  82nd  Cong.,  1st 
Sess.  on  Independent  Offices  Appropriations  Bill,  1952,  at 
p.  372.)  The  SEC  responded  by  listing  the  names  and 
number  of  companies  dissolved.  From  June  15,  1938  to 
December  31,  1950  the  various  companies  dissolved  number 


as  follows: 

Holding  Companies .  73 

Electric  and/or  gas  companies .  49 

Nonutilities  plus  utilities  other  than 
electric  and/or  gas  companies .  165 

Total  Dissolved  Companies .  287 


The  United  Corporation  is  the  sole  holding  company  in 
the  period  from  June  15,  1938  through  June  15,  1951  (the 
date  of  the  order  herein)  that,  after  dissolution  had  been 
found  “appropriate”,  was  allowed  to  stay  alive  and  then 
to  transform  into  an  investment  company. 

The  Supreme  Court  has  repeatedly  held  that  where 
language  used  in  a  statute  had  acquired  a  settled  meaning 
in  court  decisions,  Congress  will  be  presumed  to  have  used 
the  language  to  convey  that  meaning.  Case  v.  Los  Angeles 
Products  Co.,  308  U.  S.  106.  A  similar  rule  should  apply 
here,  where  the  SEC  in  73  prior  cases  has  in  effect  given 
the  words  “elimination  of  holding  companies”  the  settled 
meaning  of  “dissolution”.  The  courts  in  construing  a 
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statute  must  give  weight  to  the  administrative  practice. 
Norwegian  Nitrogen  Products  Co.  v.  United  States,  288 
U.  S.  294,  315. 

Among  the  holding  companies  which  the  SEC  has 
ordered  dissolved  or  compelled  to  dissolve  i  1  voluntarily’ * 
under  “induced  voluntary  dissolution”*  are  the  following: 


Consolidated 

System 

Name  of  Holding  Company1  Assets2 

American  Power  &  Light  Co .  $  851,000,000 

American  States  Utilities  Corp .  14,000,000 

American  Water  Works  &  Elec.  Co...  505,000,000 

Commonwealth  &  Southern  Corp .  1,204,000,000 

East  Coast  Public  Service  Co .  2,000,000 

Electric  Power  &  Light  Corp .  577,000,000 

Engineers  Public  Service  Co .  284,000,000 

Federal  Water  &  Gas  Corp .  180,000,000 

Great  Lakes  Utilities  Co .  445,000 

Middle  West  Corporation .  644,000,000 

Northern  States  Power  Co .  282,000,000 

Portland  Electric  Power  Co .  110,000,000 

Standard  Power  &  Light  Corp .  866,000,000 

United  Light  &  Railways  Co .  859,000,000 


1  The  full  list  of  73  companies  will  be  found  at  pages  373-4 
of  the  Hearings  on  the  Independent  Offices  Appropriations 
Bill,  1952,  Subcommittee  of  Committee  on  Appropriations, 
Senate,  82nd  Cong.,  1st  Sess. 

-  As  of  June  30,  1946.  From  Report  of  SEC  Public 
Utilities  Division  of  same  date. 

The  Public  Utility  Holding  Company  Act  “pronounced 
the  1  death  sentence’  on  an  industry  whose  history  had  been 
marked  by  spectacular  financial  profiteering  and  unbridled 
growth  of  corporate  empires.  *  *  *  The  most  extensive  of 
these  corporate  giants  was  The  United  Corporation,  a 
super-holding  company  which,  through  a  minority  of  vot¬ 
ing  stock,  controlled  properties  extending  from  the  St. 
Lawrence  River  to  the  Gulf  of  Mexico.  Its  (controlled) 

_  | 

*  The  phrase  is  from  S.  E.  C.  Judicial  Decisions,  Vol.  1,  p.  323. 
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assets  were  over  four  billion  dollars.”  Section  11(b)  of 
the  Holding  Company  Act .-  Fifteen  Years  in  Retrospect. 
59  Yale  Law  Journal  1087  and  f.  n.  4. 

Dissolution  has  been  compelled  from  the  tiny  $445,000 
Great  Lakes  Utilities  Company  to  the  giant  billion  dollar 
Commonwealth  &  Southern  Corporation.  Great  and  small 
must  dissolve,  except  that  “the  most  extensive”  corporate 
giant,  and  therefore  the  most  useless,  alone  is  permitted  to 
escape  dissolution. 

6.  The  SEC  action  herein  is  without  precedent  in  the 
Administration  of  the  “death  sentence”  provisions  of 
the  Act. 

No  holding  company,  which  has  been  condemned  by  the 
SEC  as  has  United  and  the  other  73  companies  for  per¬ 
forming  no  legitimate  economic  function  and  for  whom 
dissolution  has  been  found  “appropriate”,  escaped  such 
dissolution  prior  to  June  15,  1951,  the  date  of  the  decision 
herein.  During  the  entire  16  years  of  the  Holding  Com¬ 
pany  Act  the  SEC  hasJaad  occasion  to  consider  the  invest-^ 
ment  company  question  only  2  other  times._  In  these.2.nTicpn- 
tested-  cases-.jwhlch  are  jiot  cited  in  its  195L_Eindiiigs  as 
precedents,  for  obvious  reasons,  it  did  not  pass  oil,  the 
issues  herein.  Utilities  “"Pb wet  "fie  Light  Corporation,  5 
S.  E.  C.  483,497  (1939).  International  Utilities  Corpora¬ 
tion.  Holding  Company  Act  Release  No.  6181.  Utilities 
Power  &  Light  Corporation  was  dissolved.  A  successor 
corporation  Ogden  Corporation  •  came  into  being  as 

a  result  of  a  plan  of  reorganization,  pursuant  to  Section 
77B  of  the  Bankruptcy  Act,  as  amended,  of  Utilities  Power 
&  Light  Corporation,  formerly  a  registered  holding  com¬ 
pany.  *  •  •  The  plan,  pursuant  to  which  Ogden  acquired 
the  assets  formerly  owned  by  Utilities  Power  &  Light  Cor¬ 
poration,  committed  Ogden  to  a  program  of  divestment  of 
its  interests  in  utility  properties  so  that  it  would  cease  to 
■  be  a  public  utility  holding  company  under  the  Act.”  Hold¬ 
ing  Co.  Act  Release  No.  8402.  The  record  further  shows 
that  the  original  creation  of  Ogden  in  1940  was  with  the 
approval  of  the  SEC,  that  it  was  required,  unlike  United, 
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to  make_100  percent  divestment  of  all  utility  securities,  that 
thereafter  in  view  of  the  fact  that  approximately^?^ ^ 

^^_goirijnx)>ji._stock  of  Ogden  has  beenTcon- 
tinpoasly^  aud>.sti]]  is,.. 


^■•i^ygstpignt  company.  The  company  is  now  in  process 
of  dissolution.  See  Moody’s  Manual  of  Investments ,  1951 
ed.,  p.  646.  Thus,  Ogden  was  not  found  to  serve  no  legiti¬ 
mate  economic  function,  as  were  United  and  the  73  dissolved 
^compg.nies^^.but  it  was  esjoecially  created  to  serve  the  func- 
^jyLQf-h&hig  a  yehicle  to  wd^^oTaTT^dn^upfcy  ^ reoTgank 
ation  of  a  subsidiary  of  a  welUShown"  andUnirhlv  so ehessTnl 
anGL_Jong-ve§fa,blished  investment  comjpany  which  was  not 

re£st^  ^Tcr^TO^IlG 

facts  in  the  case  dgden  was  entiflefflEo 'aif exemption  from 
the  Act  under  Section  3(a)(4),  which  expressly  permits 
exemption  if  “such  holding  company  is  temporarily  a 
holding  company  _sbTely^'By'‘reasoh  of  the  acquisition  of 
securities  for  purposes  of  llqindation  or  distribution  "m 
iJonniction  M^ar^g^ehTfw*^  *tmi3Sr- 

wfitihg  of  distribution  of  securities  .  Since  Ogden  was 
entitled  to  such  an  exemption  and  had  committed  itself  to 
make  100  percent  liquidation  or  distribution  of  its  utility 
company  securities,*  the  SEG  had  no  choice  but  to  approve 
its  subsequent  conversion  into  an  investment  company  since 
that  was  already  the  field  of  its  parent  company’s  activity. 

The  second  case,  also  an  exemption  case,  is  that  of 
International  Utilities  Corporation,  Holding  Company  Act 
Release  No.  6181.  An  examination  of  the  opinion  shows 
that  the  questions  raised  herein  were  not  even  passed  upon 
in  that  case,  the  opinion  merely  reciting  in  passing  that 
“the  record  indicates  it  is  General’s  intention  in  the  future 
to  engage  in  a  general  investment  business  and:  to  register 
as  a  closed-end  non-diversified  management  company  under 
the  Investment  Company  Act  of  1940”  (p.  4).  General  is 

*  United  is  to  retain  $40,000,000  of  utility  stocks  and  sell  a 
maximum  of  only  $17,000,000  out  of  a  total  portfolio  of  $57,000,000. 
(SEC  Findings,  p.  11).  (Appendix,  p.  la). 
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General  Water,  Gas  &  Electric  Company,  76%  of  whose 
stock  was  owned  by  International.  The  SEC  decided  that 
International  was  entitled  to  an  exemption  from  the  Act 
under  Section  3(a)(5)  as  a  company  having  “no  public 
utility  subsidiaries  owning  properties  or  conducting  opera¬ 
tions  in  the  United  States”  (p.  8).  General,  also  like 
Ogden,  and  unlike  United,  was  required  to  make  100% 
divestment  of  its  investments  in  public  utilities  securities. 
Furthermore,  General  has  been  dissolved,  according  to  the 
SEC’s  own  reports.  (See  No.  34,  p.  374  on  list  of  dissolved 
companies  submitted  at  Hearings  on  Independent  Offices 
Appropriations  Bill,  1952,  Committee  on  Appropriations, 
U.  S.  Senate,  82nd  Cong.,  1st  Sess.) 

Yet,  if  the  SEC  believes  the  Ogden  and  General  cases 
afford  a  precedent  for  allowing  United  to  become  an  invest¬ 
ment  company,  it  is  interesting  to  observe  that  it  does  not 
say  so  in  its  Findings  and  Opinion  herein.  Both  those  com¬ 
panies  were  required  to  reduce  their  utility  stocks  to  cash 
or  make  100%  divestment  of  them,  United  is  permitted 
under  the  approved  plan  to  retain  approximately  40  million 
dollars  of  investments  in  public  utility  companies.  The 
retained  stock  constitutes  more  than  70%  of  its  assets. 
United  under  the  approved  plan  will  continue  to  be  the 
largest  stockholder  in  each  of  its  subsidiary  companies, 
being  allowed  to  retain  up  to  4.9%  of  their  voting  stock. 
The  SEC  refused  to  discuss  in  its  Findings  petitioners’ 
objection  that  100%  divestment  should  be  made  (Tr.  Doc. 
No.  69,  Exceptions  Nos.  67-69).  Even  with  100%  divest¬ 
ment  of  its  statutory  subsidiary  investments,  United  would 
have  enough  tax  loss  offsets  to  offset  income  for  11  to  18 


vears. 

Fipallv,  what.  maVfls  these  gases  not  applicable  here -is 
that  the  SEC  made  no  findings  as  it  did  in  United’s,  that 
^e^corporate_.exigtex3^^’__Qi_^gdeTi  QJi-  Gener^^a^, 
‘^unnecessary’’,*  that  the  companies_were  mere  bankers’ 


*  This  is  the  “death  sentence”  language  of  the  Act,  since  it  is 
combined  with  the  mandate  that  the  SEC  “ensure”  against  con¬ 
tinuance.  (See  184  F.  2d  646  (C.  A.  2,  1950),  quoted  at  pp.  33-4, 
this  brief.) 
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devices  for  control,  and  that  their  “dissolution  would  be 
^gproprlate^^I  Absent-  ‘such "  findings  of  economic  malig¬ 
nancy,  there  was  no  statutory  compulsion  to  dissolve  them. 
But  the  mere  fact  that  both  companies  subsequently  found 
it  desirable  to  dissolve  clearly  indicates  the  lack  of  rational 
support  either  in  law  or  fact  for  the  order  herein. 

7.  The  Supreme  Court  in  the  Otis  case  found  dissolu¬ 
tion  of  a  useless  holding  company  to  be  mandatory 
and  not  voluntary  under  the  Act. 

That  Congress  gave  the  SEC  the  mandatory  duty  and 
power  to  compel  by  dissolution  “the  elimination  of  holding 
companies  deemed  uneconomic”  is  the  basic  and  essential 
point  upon  which  both  the  majority  and  minority  opinions 
turn  in  Otis  &  Co.  v.  SEC,  323  U.  S.  624,  637.  The  Supreme 
Court  there  held  in  denying  the  maturity  of  charter  liquida¬ 
tion  rights  to  the  preferred  stockholders  of  a  useless  com¬ 
pany  that  Congress  did  not  intend  that  the  rights,  which 
otherwise  would  mature  only  by  voluntary  act  of  the  stock¬ 
holders,  should  be  matured  by  operation  of  the  Holding 
Company  Act.  Thus  liquidation  and  dissolution  was  not 
voluntary  under  the  Act  but  mandatory. 

The  Otis  case  represents  an  appeal  of  the  order  in  The 
United  Light  &  Lower  Co.,  13  SEC  1,  issued  on  April  5, 
1943  only  a  few  months  before  the  SEC  decided  to  withhold 
an  order  of  dissolution  for  United  Corporation.  In  the 
former  case  the  SEC  found: 

1 1  On  the  other  hand,  Power  is  a  company  virtually 
without  debt  and  under  no  financial  embarrassment 
in  the  traditional  bankruptcy  or  equity  sense.  Since 
it  falls  into  a  category  of  holding  companies  which 
Congress  has  determined  must  not  (the  SEC’s 
emphasis)  be  permitted  to  continue  in  operation,  in 
the  interests  of  the  public,  investors  and  consumers, 
the  company’s  security  holders  are  prevented  from 
maintaining  their  respective  interests  in  a  going 
concern.  (Our  emphasis.)  #  *  *  j 

“  #  #  #  the  duty  to  liquidate  arises  solely  by  virtue 
of  a  sovereign  act,  and  in  giving  effect  to  the  Con¬ 
gressional  mandate  we  must  not  allow  the  liquidation 
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itself  to  add  value  to  one  class  of  securities  at  the 
expense  of  another  class.”  (Our  emphasis.) 

The  United  Light  &  Power  Co.,  13  S.  E.  C.  1,  9, 
affirmed  sub  nom.  Otis  &Co.x.  SEC,  323  U.  S. 
624. 

The  point  is  confirmed  in  the  Otis  case  by  the  minority 
decision  of  Chief  Justice  Stone  who  concurred  with  the 
majority  insofar  as  the  following  italicized  words  are  con¬ 
cerned  : 

“The  common  stockholders,  like  the  preferred, 
have  no  right  not  to  have  the  company  liquidated  and 
are  entitled  to  no  compensation  merely  because  it  is 
liquidated.”  (Our  emphasis.)  323  U.  S.  at  647. 

The  Supreme  Court  majority  decision  flowed  from  the 
fact  that  the  SEC  had  found  the  company  to  be  “a  useless 
and  expensive  corporate  entity”  (323  U.  S.  at  635,  footnote 
17).  As  shown  above,  by  the  SEC’s  own  decision  it  thus 
fell  “into  a  category  of  holding  companies  which  Congress 
has  determined  must  not  be  permitted  to  continue  in  oper¬ 
ation.”  It  therefore  makes  a  mockery  of  the  Act  to  say 
that  Congress  intended  that  such  a  company  could  stay  in 
business  as  a  going  concern  simply  by  transferring  its  hold¬ 
ing  company  activities  from  the  public  utility  field  to  the 
non-public  utility  field.  Dissolution  being  mandatory  for 
“useless  and  expensive  corporate  entities”,  the  question  of 
whether  or  not  to  dissolve  such  a  company  cannot  be  held 
to  be  discretionary  with  the  SEC,  since  mandatory  is  the 
exact  opposite  of  discretionary.*  In  the  present  case  the 
SEC  found  the  corporate  existence  of  United  to  be  “unnec¬ 
essary”,  pointed  out  that  it  had  been  nothing  more  than  a 
banker’s  tool  of  great  cost  to  the  stockholders  and  that  its 
dissolution  was  “appropriate”  under  the  Act.  It  cannot 
be  denied  on  the  record  to  date  that  United  has  been  “use- 

*  In  American  Power  &  Light  Co.  v.  SEC,  329  U.  S.  at  113,  the 
Supreme  Court  said : 

“Only  if  the  remedy  chosen  is  unwarranted  in  law  or  is 
without  justification  in  fact  should  a  court  attempt  to  inter¬ 
vene  in  the  matter.  ’  ’ 
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less  and  expensive’ ’  to  its  stockholders  in  view  of  the  loss 
of  369  million  dollars,  or  82 of  the  common  stock¬ 
holders’  original  capital  contribution  (See  pp.  34-35). 

Thus,  even  should  the  legislative  history  of  the  Act  be 
construed  to  permit  compliance  of  certain  companies  by 
their  transformation  into  investment  trusts,  it  is  clear  by 
the  SEC’s  own  admissions  that  United  is  not  the  type  of 
company  that  falls  within  this  category. 

8.  The  failure  of  the  SEC  to  find  any  “economic  justifi¬ 
cation”  for  the  continued  existence  of  United  is  fatal 
to  the  order  herein. 

The  view  adopted  by  the  SEC  in  the  Otis  case  has  not 
been  singular  to  that  case.  It  has  been  the  common  view 
of  the  SEC  in  other  proceedings : 

(After  quoting  from  Section  1(c).  “Thus,  the 
Act  makes  it  indisputably  clear  that  the  Commission 
has  neither  the  duty  nor  the  right  to  attempt  to 
breathe  vitality  and  function  into  holding  company 
units  which  do  not  possess  either.  Especially  is  this 
the  case  where,  as  here,  the  finding  of  the  Commis¬ 
sion  is  that  the  violation  of  the  statutory  standards 
is  caused  by  the  continued  existence  of  the  peti¬ 
tioner.”  (Our  emphasis.) 

Brief  for  SEC  in  American  Power  <&  Light  Co. 
v.  SEC,  p.  71.  May  1943.  U.  S.  Court  of 
Appeals,  1st  Circuit.  No.  3823 ;  141  F.  2d  606. 

“We  have  found  that,  apart  from  the  asserted 
tax  advantages,  there  is  no  economic  justification  for 
the  continued  existence  of  IHES  and  that  its  elimina¬ 
tion  is  required  by  Section  11(b)(2).  Liquidation 
and  dissolution  of  IHES  is  the  prescribed  course  of 
compliance  with  this  basic  statutory  requirement.” 

International  Hydro-Electric  System,  Holding 
Co.  Act  Release  No.  9535,  p.  12.  Affirmed  184 
F.  2d  646,  2nd  Cir.  (1950). 

i 

The  SEC  in  its  brief  in  the  IHES'  case  filed  in  the  Court 
of  Appeals  for  the  Second  Circuit  argued  as  one  of  its  2 
points:  “II.  Petitioners  have  failed  to  establish  any  eco- 
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nomic  justification  for  the  continuance  of  IHES”  (p.  16). 
The  order  “requiring  as  it  does,  liquidation  and  dissolution 
of  IHES,  rather  than  a  mere  reorganization,  was  predicated 
upon  findings  of  conditions  which  could  only  be  corrected 
by  dissolution”  (p.  9).  What  were  these  conditions?  The 
SEC  brief  enumerates  them.  By  way  of  introduction  it 
should  be  noted  that  the  same  findings  of  conditions  existing 
in  the  IHES  case  were  made  in  United’s  case  in  the  1943 
decision,  except  for  the  conclusory  finding  that  dissolution 
was  necessary.  In  fact  in  order  to  support  its  finding  that 
dissolution  of  United  “would  be  appropriate”,  the  SEC 
cited  its  IHES  and  American  Power  &  Light  decisions. 
See  footnote  122,  13  S.  E.  C.  854,  899.  The  SEC  brief  in 
the  former  case  continued  : 

The  Commission  found,  inter  alia,  that  IHES  was 
only  a  corporate  shell  which  performed  no  financing, 
management,  or  other  services  for  its  three  groups 
of  subsidiaries,  that  these  groups  were  independent 
of  IHES  and  of  each  other,  and  that  IHES  acted 
only  as  a  channel  for  the  collection  of  dividends  and 
the  distribution  of  income  to  its  security  holders.  The 
Commission  and  the  court  of  appeals  concluded  not 
only  that  the  IHES  holding  company  system,  con¬ 
sisting  of  four  tiers  of  holding  companies,  contra¬ 
vened  the  second  sentence  of  Section  11  (b)  (2)  (the 
“great-grandfather  clause”),  but  also,  in  the  lan¬ 
guage  of  Section  11  (b)  (2),  that  dissolution  of  IHES 
was  “necessary  to  ensure”  that  its  “continued  exist¬ 
ence”  did  not  “unduly  or  unnecessarily  complicate 
the  structure”  of  the  system  and  “unfairly  or 
inequitably  distribute  voting  power  among  security 
holders”  of  the  system.  International  Hydro-Elec¬ 
tric  System,  11  S.  E.  C.  888,  904.  (SEC  brief,  p.  4; 
184  F.  2d  646). 

Thus,  while  the  1942  dissolution  order,  and  the 
decree  of  the  Court  of  Appeals  for  the  Sixth  Circuit 
affirming  it  found  that  the  holding  company  system 
contravened  the  standards  of  Section  11  (b)  (2)  in  a 
number  of  respects  since  wholly  or  partially  cor¬ 
rected,  the  requirement  for  dissolution  was  predi¬ 
cated  upon  the  finding  that  IHES  served  no  justifi¬ 
able  economic  function  as  a  holding  company  and 
that  its  very  existence  as  a  holding  company  unduly 
and  unnecessarily  complicated  the  structure  of  the 
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holding  company  system.  See  11  S.  E.  C.  888,  900- 
905,  137  F.  2d  475,  477-478.  Petitioners  find  them¬ 
selves  forced  as  their  main  argument  to  question 
these  basic  premises  for  the  1942  order  and  do  not 
claim  that  1HES  has  since  acquired  a  useful  eco¬ 
nomic  function.  *  *  * 

These  arguments,  assuming  they  are  not,  as  we 
believe  they  are,  foreclosed  by  the  earlier  decision, 
run  counter  to  the  declared  policy  of  the  Act,  as 
expressed  in  Section  1  (c),  “to  provide  as  soon  as 
practicable  for  the  elimination  of  public-utility  hold¬ 
ing  companies  except  as  otherwise  expressly  pro¬ 
vided”  in  the  Act,  and  would  permit  the  continued 
existence  of  holding  companies  which  perform  no 
useful  economic  function  with  respect  to  their  sub¬ 
sidiaries  and  thus  are  unnecessary  complexities  in 
their  holding  company  systems.  The  appropriate¬ 
ness  of  the  doctrine  of  economic  .justification  iri~deter- 
mining  whether  the  continued  e^ziTence^of  a  hdTding 
company  violates  the  sianaarasjprescribea  m  Section 
ITToT  (zlFas^een  recognized  by  the^1lTJreffr6J'CduH 

90,  jQLpgeals 

fpr  ,.tke..iSMi  ,Cir.C.uit J^ffirming^  the  Commissions 
dissolution  order  in  the ...  instant^  case.  ( SEC ’s 
‘empfiasisTJ 

Since  this  conclusion  was  based  upon  the  very 
existence  of  IHES  and  not  upon  its  corporate  struc¬ 
ture,  it  is  clear  that  no  internal  reorganization  of 
IHES,  nor  improvement  in  its  financial  condition, 
nor  compliance  with  the  “great-grandfather  clause,” 
nor  equitable  distribution  of  voting  power  could  con¬ 
ceivably  give  IHES  any  economic  justification  for 
continued  existence.  (Our  emphasis.) 

(SEC  brief,  pp.  9, 10, 11,  16;  184  F.  2d  646.) 


11  See  also  S.  Rep.  No.  621,  74th  Cong.,  1st  SessL,  p.  4 
(1935),  which  quotes  with  approval  the  following  language 
in  the  President ’s  message  to  Congress  transmitting  a  report 
on  public  utility  holding  companies  by  the  National  Power 
Policy  Committee: 

“Where  the  utility  holding  company  does  not  perform  a 
demonstrably  useful  and  necessary  function  in  the  operating 
industry  and  is  used  simply  as  a  means  of  financial  control, 
it  is  idle  to  talk  of  the  continuation  of  holding  companies  on 
the  assumption  that  regulation  can  protect  the  public  against 
them.” 
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The  brief  was  signed  by  General  Counsel  Foster  and 
Chief  Counsel  Slater  of  the  Public  Utilities  Division. 

The  accent  on  “economic  justification”  as  a  basis  for 
keeping  a  company  alive  and  the  lack  of  it  as  a  basis  for 
dissolving  it  is  noteworthy.  When  inquiry  is  made  as  to 
the  economic  justification  for  keeping  The  United  Corpora¬ 
tion  alive,  one  looks  in  vain  at  the  S.  E.  C.  decision  for  an 
answer. 

In  sustaining  the  S.  E.  C.’s  order  of  dissolution  in  the 
IHES  case,  Circuit  Judges  Learned  Hand,  Swan  and  Clark 
in  a  per  curiam  decision  dated  October  24,  1950 — shortly 
before  submission  of  the  United  case  to  the  Commission  for 
decision — found : 

“*  *  *  We  hold  that  the  Commission  is  right  in 
concluding  that  the  elimination  of  undue  and  unnec¬ 
essary  complication  in  a  corporate  structure  involves 
an  inquiry  into  the  ‘economic  justification,’  if  any, 
for  the  ‘continued  existence’  of  a  holding  company; 
and  that  in  the  case  at  bar  the  Commission  was  right 
in  finding  that  there  was  no  such  ‘justification’  for 
the  ‘continued  existence’  of  the  International  Hydro- 
Electric  System. 

“It  is  this  subdivision  alone  [Section  11(b)(2)] 
which  provides  for  the  dissolution  of  a  holding  com¬ 
pany,  not  only  expressly  in  the  second  sentence ;  but 
also  in  the  first  sentence  by  the  words  ‘ensure  that 
the  #  *  continued  existence  of  any  company  in  the 

holding  company  system  does  not  unduly  or  unnec¬ 
essarily  complicate  the  structure.”  The  two  subdi¬ 
visions  are  not  mutually  exclusive ;  there  is  no  reason 
why  the  ‘capital  structure’  of  a  ‘system’  may  not  be 
‘unnecessarily  complicated,’  even  though  the  holding 
company  has  ‘limited’  its  ‘operations’  to  those  of 
‘a  single  integrated  public-utility  system.’  The  two 
purposes  are  indeed  separate ;  but,  if  it  be  true  that 
a  holding  company  contributes  no  benefit  to  the 
‘operations’  of  an  ‘integrated  •  •  •  system,’  surely 
its  ‘existence’  may  ‘unduly  or  unnecessarily  compli¬ 
cate  the  structure  ’  of  the  two  taken  as  a  whole ;  and 
the  Commission  cannot  ‘ ensure ’  that  the  holding  com- 
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pany’s  ‘existence’  shall  not  continue  to  do  so  without 
dissolving  it.  In  short,  we  cannot  understand  how 
the  determination  of  these  issues  is  different  from  a 
determination  of  the  ‘economic  justification’  for  the 
‘continued  existence’  of  the  holding  company.”  (Our 
emphasis) 

Protective  Committee  for  Class  A  Stockholders 
of  IHES  v.  SEC,  184  F.  2d  646  (C.  A.  2, 1550). 


POINT  TWO. 

There  was  no  evidence,  substantial  or  otherwise,  to 
support  the  exercise  of  the  SEC’s  “discretion”  in  favor 
of  keeping  United  alive  as  an  “investment  company”. 

We  think  it  clear  that  dissolution  of  United  was  manda¬ 
tory  under  the  Act  in  view  of  the  findings  made  condemning 
the  Corporation  as  a  useless  corporate  enterprise.  The 
SEC  presumably  will  argue  that  it  has  the  discretion 
whether  or  not  to  dissolve  the  company.  But  it  did  not  care 
to  discuss  the  point  in  its  decision.* 


*  In  their  brief  dated  September  12,  1950  before  the  SEC 
petitioners  said : 

“The  Act  Requires  Dissolution  Unless  the  Interest  of 
the  Investor  and  the  Public  Would  Be  Served. 

The  Division’s  position  has  been  that  the  Act  requires 
the  dissolution  of  the  Corporation.  In  its  1943  Findings  the 
Commission  found  without  qualification  ‘that  dissolution 
would  be  appropriate  in  this  case’.  For  the  sole  reason  that 
the  management  stated  ‘it  is  desirous  of  entering  into  the 
business  of  an  investment  company’  the  Commission  deter¬ 
mined  that  ‘we  will  withhold  the  issuance  of  a  dissolution 
order.  ’  Altho  the  Commission  said  it  was  doing  this  ‘  under 
all  the  circumstances  of  this  case’,  not  one  of  these  ‘circum¬ 
stances’  was  specified  and  it  is  manifest  from  its  Findings 
that  the  sole  reason  it  withheld  issuance  of  a  dissolution 
order  was  that  ‘the  management  of  United  has  stated  many 
times  that  it  is  desirous  of  entering  into  the  business  of  an 
investment  company’.  13  S.  E.  C.  854,  899-900.  We  ques¬ 
tion  whether  this  affords  a  sufficient  basis  for  the  exercise 
of  administrative  discretion  in  keeping  this  Corporation 


34 


The  Undisputed  Evidence  Shows  Mismanagement,  Ultra 

Vires  Acts,  Incompetence,  False  Financial  Statements, 

Perjury  and  Fraud  by  the  Directors  and  Officers. 

The  1943  Findings  as  supplemented  by  the  record  in  this 
case  show  that  no  public  purpose  has  been  served  by  the 
existence  of  the  Corporation  from  1929  to  date,  and  that 
instead  its  activities  have  been  in  the  interest  not  primarily 
of  its  stockholders  but  of  its  banker  sponsors  and  manage¬ 
ment  personnel. 

The  Financial  Record  (1929-1950):  Net  Investment 
Losses  =  369  Million  Dollars. 

Although  United  was  organized  in  January  1929  it  did 
not  complete  the  issuance  of  its  stock  until  the  year  1931. 

The  total  capital  consideration  received  for  its  various 
securities  was  (Tr.  Doc.  No.  98,  p.  4362;  Tr.  Doc.  No.  154, 
pp.  6034-42) : 


Preference  Stock  .  $124,500,000 

Common  Stock  .  446,000,000 

Options  Warrants .  3,900,000 


Total  Capital  Received .  $574,400,000 


alive  in  view  of  the  adverse  findings  made  as  to  the  purpose 
of  its  formation  and  its  subsequent  record. 

It  is  clear  that  the  management ’s  *  desire  ’  is  an  inadequate 
reason  for  disregarding  the  imperative  of  the  Act  to  dissolve 
unnecessary  holding  companies  such  as  United.  There  must 
be  compelling  reasons  founded  on  facts  in  evidence  why 
preservation  of  United’s  life  is  in  the  public  interest  and  in 
the  interest  of  investors.  We  submit  that  the  Applicant  has 
not  made  out  such  a  case,  and  we  challenge  the  Division  to  cite 
one  single  fact  or  set  of  facts  that  constitute  substantial  evi¬ 
dence  upon  which  the  Commission  may  exercise  its  adminis¬ 
trative  discretion  in  favor  of  the  Applicant’s  goal.  *  *  * 
We  note  that  the  Division  has  never  stated  on  the  record 
why  it  has  changed  its  view  that  dissolution  is  required  by 
the  Act  as  contended  by  it  in  the  1943  case.  We  invite  it  now 
to  do  so.  ’  ’ 

This  invitation  was  accepted  neither  by  the  Division  nor  the 
Commission. 
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The  subsequent  rise  and  fall  in  the  net  worth  at  nlarket 
of  its  assets,  including  cash,  is  shown  in  the  following  table 
(Round  numbers  are  used) : 


Balance 

Available 

Total  for  Common 

December  31  Assets  Stock 

1929  .  $332,000,000  $242,000,000 

1930  .  389,000,000  265,000,000 

1931  .  258,000,000  134,000,000 

1932  .  261,000,000  126,000*000 

1933  .  183,000,000  58,000,000 

1934  .  141,000,000  16,500,000 

1935  .  229,000,000  105,000,000 

1936  .  248,000,000  124,000,000 

1937  .  150,000,000  25,000*000 

1938  .  164,000,000  35,000,000 

1939  .  178,000,000  53,000,000 

1940  .  127,000,000  761,000 

1941  .  68,000,000  Minus  64,000,000 

1942  .  74,000,000  Minus  58,000,000 

1943  .  121,000,000  Minus  11,000,000 

19441  .  76,000,000  Minus  2,000,000 

1945  .  122,000,000  52,000,000 

1946  .  117,000,000  61,000,000 

1947  .  107,000,000  51,000*000 

1948  .  106,000,000  49,000,000 

1949  .  88,000,000=  88,000^000= 

1950,  July  31 .  56,000,000  56,000,000 


1  Beginning  in  1944  the  Corporation  proceeded  to  retire 

$125,000,000  of  preference  stock.  This  retirement  was  com¬ 
pleted  in  April  1949.  I 

2  Includes  $23,000,000  of  Niagara  Hudson  Power  Co. 
common  stock  distributed  to  United’s  stockholders  on  Decem¬ 
ber  31,  1949. 

Source :  Annual  Reports,  The  United  Corporation,  1929 
through  Julv  31,  1950.  (Tr.  Doc.  Nos.  154  through  174,  pp. 
6034-6180;  Doc.  No.  249,  pp.  7801-4). 

The  total  capital  contribution  of  the  common  stock¬ 
holders  of  United  was  $446,000,000  in  cash  or  securities. 
Thus  the  shrinkage  of  their  equity  amounts  to  $369,000,000, 
or  a  total  market  loss  as  of  the  latest  balance  sheet  in  the 
record  (Tr.  Doc.  No.  249,  p.  7801),  that  for  July  31*  1950, 
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of  more  than  82 V*  percent.  This  represents  a  50  percent 
greater  decline  than  occurred  in  the  Dow- Jones  utilities 
stock  index  from  January,  1929  to  July,  1950  (Tr.  7879). 
It  is  against  this  background  that  the  S.  E.  C.  has  allowed 
United  to  become  an  “investment”  company. 

The  Evidence  of  Below  Average  Management. 

From  1931 — at  which  time  United  had  completed  acqui¬ 
sition  of  its  portfolio — until  the  end  of  1935 — when  the  Act 
became  enforceable  against  United,  the  decline  in  the  Dow- 
Jones  utilities  stock  averages  was  roughly  30  percent  com¬ 
pared  writh  the  decline  in  United’s  portfolio  of  55  percent. 
While  the  management  disobeyed  the  Act  or  failed  to  file 
a  plan  of  adequate  compliance  (from  1935  to  1943)  the 
averages  fell  less  than  30  percent  while  United’s  portfolio 
fell  almost  50  percent.  From  the  end  of  1943 — when  United 
first  started  to  comply  with  the  Act — until  the  end  of  1949 
the  Dow- Jones  averages  rose  91  percent  wiiile  United’s 
assets  even  on  the  assumptions  of  no  exchanges  or  distri¬ 
butions  of  assets  rose  only  75  percent.*  Since  United’s 
statutory  subsidiaries  are  included  in  the  stocks  making  up 
the  Dow- Jones  index,  it  is  clear  that  when  the  index  rose 
it  would  have  risen  higher  if  the  United  stocks  were 
excluded,  and  similarly  when  it  fell  it  would  have  fallen 
less  on  the  same  basis. 

Thus  by  any  proper  statistical  comparison  the  evidence 
is  plain  that  United’s  management  of  its  assets  at  all  periods 
in  its  history  has  been  below  average . 

There  are  standard  financial  tests  for  appraising  the 
quality  of  management : 

*  Phillips  testified  in  August,  1950,  without  contradiction : 

“From  1941  to  date  the  market  appreciation  of  United’s 
investments,  including  stocks,  cash  and  government  securi¬ 
ties,  even  if  one  does  not  deduct  or  eliminate  those  used  to 
retire  Preference  Stock,  has  been  less  than  the  general  rise 
in  the  market  as  shown  by  the  Dow- Jones  Utilities  Index. 
In  other  words,  United’s  management  has  added  nothing  to 
the  total  value  of  its  investments  and  has  not  even  managed 
them  well  enough  to  keep  this  total  value  abreast  of  the 
general  market.”  (Tr.  5128). 
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“Analysis  of  Operations. 

“Management — Chief  Factor.  ! 

“The  most  important  factor  leading  to  better  than 
average  results  is  the  ability  of  the  management  to 
appraise  economic  conditions,  to  forecast  market 
trends,  and  to  select  individual  securities. 

‘ 1  The  customary  measure  of  management  has  been 
the  ability  to  build  net  assets  faster  than  the  market 
average  during  an  advancing  phase  and  to  prevent 
asset  values  from  declining  as  rapidly  as  the  average 
during  a  recession.” 

Standard  &  Poor's ,  Industry  Surveys,  Invest¬ 
ment  Companies,  Basic  Analysis,  Nov.  10, 1949. 

No  matter  what  part  of  United’s  record  is  appraised, 
whether  it  be  from  1929  to  date,  or  from  1943  to  date,  or 
from  1931  to  1935,  or  1935  to  1943,  it  is  singularly  devoid 
of  one  period  which  showed  1 1  the  ability  of  the  management 
to  appraise  economic  conditions,  to  forecast  market  trends, 
and  to  select  individual  securities  ”  so  as  “  to  build  net  assets 
faster  than  the  market  average  during  an  advancing  phase 
and  to  prevent  asset  values  from  declining  as  rapidly  as 
the  average  during  a  recession.”  v 

The  management  witnesses  offer  the  excuse  that  the 
strict  control  by  the  Commission  under  the  Act  is  respon¬ 
sible  for  its  inability  to  match  the  averages.  But  this  is 
patently  not  true  as  is  shown  by  the  above  comparative 
figures  since  the  Act’s  passage  in  1935.* 

The  total  capital  contribution  of  the  security  holders 
to  United  was  $574,000,000  in  cash  or  securities  (Tr.  Doc. 

*  * 4  Market  values  of  holding  company  securities  have  shown  a 
steady  rise  since  1935 ;  the  drastic  capital  changes  required  by  the 
Act  have  seldom  had  a  depressive  effect  on  any  particular  security. 
*  •  •  The  equitable  treatment  of  all  stock  classes  in  dissolution  has 
generally  brought  on  a  very  substantial  increase  in  security  values.  ’ 7 
59  Yale  Law  Journal,  1088,  1116  (1950),  Section  11(b)  of  the  Hold¬ 
ing  Company  Act:  Fifteen  Years  in  Retrospect. 

Even  if  we  add  125  million  dollars  to  represent  the  assets  used 
to  retire  the  Preference  Stock  plus  30  million  dollars  to  represent 
stock  distributed  to  the  common  in  1949,  the  total  value  of  United’s 
assets  today  would  be  only  225  million  dollars  compared  with  229 
million  dollars  at  the  end  of  1935  and  248  million  dollars  at  the 
end  of  1936. 
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No.  98,  p.  4362).  In  the  22  years  of  United’s  life  the  only 
times  it  has  ever  realized  a  profit  were  in  1943  ($20,000), 
in  1930  ($1,038,400)  and  in  1929  ($1,272,500).  These  figures 
compare  with  realized  losses  to  date  on  portfolio  securities 
sold  or  distributed  of  roundly  238  million  dollars.  In  addi¬ 
tion  there  are  approximately  131  million  dollars  of  addi¬ 
tional  losses  to  be  taken  on  securities  still  in  the  portfolio 
(Tr.  Doc.  No.  147,  p.  6015). 

To  manage  a  portfolio  of  several  hundred  millions  of 
dollars  and  be  able  to  report  realized  net  profits  of  only 
$20,000  against  net  losses  of  369  million  dollars  on  it  in 
the  last  20  years  does  not  constitute  ‘ 1  substantial  evidence  ’  ’ 
upon  which  the  SEC  could  exercise  its  discretion  that  it  is 
in  the  interest  of  the  public  and  of  investors  that  United 
be  allowed  to  become — incredible  as  the  words  mav  seem 
— “an  investment  company”. 

Twenty-Seven  Industrial  Stocks  =  26  Misjudgments. 

The  undisputed  testimony  shows  that  in  the  handling 
of  its  industrial  or  non-utility  portfolio  of  some  26  stocks, 
in  which  an  original  investment  of  6.7  million  dollars  was 
made  the  management  has  lost  1.8  million  dollars  (Tr. 

5132) .  THe  Hickey  management  sold  out  25  industrials  in 
1943  at  an  alleged  net  profit  of  some  $20,000  on  a  4%  million 
dollar  investment.  24  of  these  25  stocks  subsequently  went 
up  and  as  of  April  12,  1950  were  selling  at  a  total  price  of 
more  than  $2,380,000  above  their  original  cost  while  the  1 
remaining  stock  was  selling  at  $66,000  below  its  cost  (Tr. 

5133) .  The  26th  stock,  representing  the  investment  in  the 
Lehigh  Coal  &  Navigation  Company,  has  been  retained 
in  the  portfolio,  has  gone  down  since  1943,  and  shows  a 
loss  of  1.8  million  dollars  to  date  (Tr.  5133). 

The  record  also  shows  that  United’s  sole  major  utility 
investment  in  a  non-statutory  subsidiary,  namely  the  Con¬ 
solidated  Edison  Company,  has  been  retained  in  its  port¬ 
folio  under  the  Hickey  management  even  though  it  has 
continuously  failed  to  keep  abreast  of  the  market.  From 
1943  to  the  end  of  1949  the  Dow- Jones  utility  index  went 
up  91  percent,  while  this  stock  moved  up  only  from  22*4 
to  27%  ,  or  less  than  25  percent  (Tr.  Doc.  No.  290,  p.  7879  ; 
Tr.  Doc.  No.  168,  p.  6116 ;  Doc.  No.  174,  p.  6189). 
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Had  the  Edison  company  investment  been  properly 
managed,  United  might  well  have  sold  it  at  a  propitious 
time  instead  of  selling  securities  which  kept  abreast  of  the 
rising  market  and  on  which  substantial  profits  could  have 
been  realized. 

It  is  significant  that  in  the  handling  of  all  of  its  major 
non-statutory  subsidiary  holdings  (the  Consolidated 
Edison;  Lehigh  Coal  &  Navigation  and  the  25  industrial 
investments)  United  has  shown  the  same  below  average 
management  as  for  its  statutory  subsidiaries. 

Competence  does  not  require  correct  market  judgment 
100%  of  the  time.  But  to  misjudge  the  course  of  26  out 
of  27  individual  stocks  does  not  provide  “substantial  evi¬ 
dence”  upon  which  the  SEC  could  exercise  its  discretion 
to  allow  United  to  become  1 1  an  investment  company.  ’  ’ 

The  Bankers’  Profits:  52  Million  Dollars. 

The  Commission  in  1943  made  findings  with  respect  to 
the  Corporation  and  the  motives  for  its  formation. 

*  •  Control  was  the  central  motive  which 
prompted  the  formation  of  United,  for,  as  we  have 
seen,  it  was  designed  to  ensure  the  organizers  of 
financial  control  over  the  utilities  located  on  the 
Eastern  Seaboard  and  adjoining  areas.” 

The  United  Corporation ,  Holding  Co.  Release 

No.  4478,  dated  August  14,  1943,  at  pp. 
4,  8,  9,  43. 

i 

We  have  previously  noted  that  from  1929  to  July  31, 
1950  the  equity  of  the  Common  Stockholders  in  United  has 
declined  369  million  dollars  in  value  as  shown  by  a  com¬ 
parison  of  prevailing  market  prices  for  the  assets  available 
to  the  Common  on  the  latter  date  with  the  original  capital 
contribution  by  the  Common  Stockholders  {supra,  pp.  34-5). 
This  is  a  decline  of  82*4  percent  in  the  446  million  dollar 
original  capital  contribution.  During  the  same  period  of 
time  that  the  bank  directors  and  their  present  nominees 
caused  United  to  make  or  retain  in  its  portfolio  the  invest¬ 
ments  which  reflect  this  decline,  J.  P.  Morgan,  his  son 
Henry,  their  partners  and  their  Bonbright  associates  per- 


sonally  made  more  than  52  million  dollars  net  profits  from 
transactions  in  United  securities  and  those  of  companies 
in  which  they  had  caused  United  to  invest  and  retain  its 
funds  (See  “Studies  in  Finance”,  Columbia  Law  Review , 
Vol.  37,  Nos.  5,  6,  7 ;  and  Hearings  before  the  Temporary 
National  Economic  Committee,  76th  Congress,  2d  sess., 
Part  23,  pp.  12069-12071,  12086,  12306-12315)  (Tr.  5124; 
7837). 

Under  its  non-diver  si fied  investment  policy  the  manage¬ 
ment  of  United  from  1929  to  1950  concentrated  95  percent 
of  its  assets  in  6  companies  in  one  industry  and  lost  367 
million  dollars  thereon.  Yet  the  management  proposes  to 
continue  United  in  business  as  a  non-diver  sifted,  investment 
company.  The  record  of  the  TNEC  above-cited,  as  well 
as  the  record  in  Dayton  Power  &  Light  Co.  and  Morgan, 
Stanley  <&  Co.,  Holding  Co.  Act  Release  No.  2654  and  in 
this  case  (Tr.  5132)  shows  that  United  invested  under 
banker  direction  more  than  500  million  dollars  of  its  capital 
in  these  6  companies  (Tr.  Doc.  Nos.  154  to  174)  and  that 
thereafter  Morgan  Stanley  &  Co.  received  the  exclusive 
bond  financing  of  17  different  utility  companies  grouped 
into  the  systems  headed  by  the  6  companies  in  question. 
Morgan  Stanley  alone  or  with  Bonbright  &  Co.  received 
as  the  result  the  management  of  775  million  dollars  of 
bond  issues  to  the  exclusion  of  all  other  banking  com¬ 
petitors.  Net  profits  to  Morgan  Stanley  alone  were 
$4,282,000.* 

•United’s  original  investment  in  these  6  utility  companies,  its 
losses  thereon  as  of  the  end  of  1042  and  Morgan  Stanley’s  net 
profits  from  the  bond  financing  were : 


Original  Market  Morgan 

Name  Investment  Losses  Profits 

Commonwealth .  36  million  dollars  34  million  $  692,000 

Columbia  Gas .  142  million  dollars  136  million  375,000 

U.  G.  1 .  214  million  dollars  178  million  622,000 

Niagara  Hud .  74  million  dollars  69  million  545,000 

Public  Service .  78  million  dollars  66  million  38,000 

Con.  Edison .  25  million  dollars  21  million  2,010,000 


These  figures  are  exclusive  of  profits  as  depositaries,  registrars, 
transfer  agents,  etc.  The  market  recovery  from  1942  to  date  would 
cut  the  losses  from  a  total  of  504  million  dollars  down  to  367  million 
(Tr.  Doc.  Nos.  154-174;  249;  and  286). 
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Under  the  1943  Findings,  supplemented  by  the  record 
to  date  in  this  case,  there  is  no  “substantial  evidence”  to 
support  a  finding  that  a  continuance  of  United  as  a 
“non-diver si fied  investment  company  is  in  the  interests  of 
investors  or  of  the  public.* 

The  Evidence  of  Ultra  Vires  Acts. 

Petitioners  appealed  to  the  Commission  the  striking 
from  the  record  by  the  Trial  Examiner  of  the  proxy  solici¬ 
tation  material  sent  out  by  the  management  during  the 
contest  of  1944.  The  SEC  opinion  failed  to  rule  on  the 
appeal.  That  material  (Tr.  Doc.  No.  289,  p.  7875)  shows 
that  the  management  used  corporate  funds  to  circulate 
statements  relating  to  what  the  U.  S.  Court  of  Appeals  for 
the  Second  Circuit  designated  as  the  conscientiously-held 
“religious  training  and  beliefs”  of  petitioner  Phillips 
which  were  those  of  a  small  sect  unpopular  in  war  time. 
U.  S.  ex  rel.  Phillips  v.  Downer ,  135  F.  2d  521,  in  which 
Phillips  was  found  to  have  been  illegally  drafted  (at  a  time 
during  the  1943  proxy  contest).  Such  use  is  clearly  ultra 
vires,  for  it  can  not  be  held  that  information  about  the  reli¬ 
gious  training  and  belief  of  a  nominee  for  director  may  be 
circulated  at  corporate  expense.  Such  information  has  no 
relation  to  any  corporate  matter.  To  rule  otherwise  would 
be  to  open  the  door  to  use  of  corporate  funds  for  the  pur¬ 
pose  of  circulating  information  relating  to  the  race,  religion 
or  creed  of  officers,  directors  and  nominees.  The  SEC  was 
under  a  duty  to  preserve  the  estate  of  a  corporation  in  reor- 

*  The  true  purpose  of  the  non-diversified  policy  has  been  clearly 
revealed  in  the  record  by  Thomas  S.  Lamont  of  J.  P.  Morgan  & 
Company,  when  he  wrote : 

“•  *  *  In  this  connection  the  names  of  two  other  invest¬ 
ment  trusts  occurred  to  me,  the  purposes  of  which  are  ih  a 
way  similar  to  one  proposed  (The  United  Corporation),  in 
that  they  make  little  if  any  pretense  of  diversification,  and 
their  purpose  is  obviously  to  insure  continued  control  by 
the  bankers  and  their  clients.  •  *  •  In  the  circular  adver¬ 
tising  the  sale  of  their  fixed  obligations  to  the  public,  no 
mention  is  made  of  diversification.” 

The  United  Corporation,  Holding  Co.  Act  Release  No. 

4478,  at  pp.  8-9. 
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ganization  under  the  Act.  It  thus  can  not  countenance  such 
use  of  funds  by  reorganization  managers.  By  avoiding  a 
ruling  on  the  admissibility  of  this  evidence  of  management 
improprieties,  the  SEC  avoided  calling  attention  to  its  own 
improper  act  in  permitting  the  solicitation  material  to  be 
used.  The  Supreme  Court  rejected  “a  lax  view  of  fiduciary 
obligations  and  insist  (ed)  upon  their  scrupulous  observ¬ 
ance”  by  officers  of  a  holding  company.  SEC  v.  Chenery 
Corp.,  318  U.  S.  80. 

The  Evidence  of  False  Financial  Statements. 

(i)  Reporting  55  Million  Dollars  of  Investment  Losses  as 
10  Million  Dollars  of  “Profits”. 

Despite  the  tremendous  fall  in  market  values  from  1929 
to  1937,  United  during  those  years  carried  its  investments 
at  their  original  cost  or  declared  value  of  $581,000,000. 
After  registering  with  the  S.  E.  C.  in  March,  1938  under 
the  Holding  Company  Act,  United  went  through  an  account¬ 
ing  reorganization  and  wrote-off  $437,000,000  of  this  sum, 
so  that  its  subsequent  balance  sheets  carried  the  same 
investments  at  a  restated  value  of  only  $144,000,000. 

Thereafter,  until  the  election  of  Hickey  as  president  in 
1943  and  the  gradual  absorption  of  control  by  former 
S.  E.  C.  employees,  the  management  was  scrupulous  not  to 
represent  any  excess  realized  on  sales  of  securities  over  the 
amounts  at  which  the  restated  book  values  showed  as 
“profits”.  Obviously  such  excess  amounts  received  were 
not  profits  unless  they  were  in  excess  of  the  original  cost  or 
declared  value  for  the  securities  prior  to  the  write-off.  The 
scrupulous  character  of  this  accounting  while  George  H. 
Howard  was  president  of  United  is  shown,  for  instance,  by 
the  following  excerpt  from  the  1939  Statement  of  Surplus 
printed  in  the  Annual  Report  for  that  year  (Tr.  Doc.  No. 
164,  p.  6089) : 

Excess  of  Proceeds  from  Sales  of  Invest¬ 
ment  Securities  over  the  Restated  Book 
Value  Thereof .  $7,163.33 


It  remained  for  the  Hickey  management  to  alter  this 
practice.  Since  Hickey’s  election  as  president  United  has 
reported  that  it  has  made  a  “profit”  on  sales  of  securities, 
even  though  there  is  an  actual  loss  over  their  original  cost 
or  declared  value.  This  false  accounting  has  occurred  at 
least  four  times  as  follows:  j 

In  the  Statement  of  Surplus  for  the  year  ended  1945, 
as  shown  at  page  10  of  the  1945  Annual  Report  occurs  this 
statement :  ; 

Profit  on  Sale  of  Investments  (Previ¬ 
ously  restated  as  at  June  30,  1938)....  $640,771 

(Tr.  Doc.  No.  170,  p.  6141). 

In  the  Statement  of  Surplus  for  the  year  ended  1946,  as 
shown  at  page  10  of  the  1946  Annual  Report  occurs  this 
statement : 

Profit  on  Sale  of  Investments  (previ¬ 
ously  restated  as  at  June  30,  1938)....  $7,210,393 

(Tr.  Doc.  No.  171,  p.  6152). 

In  the  Statement  of  Surplus  for  the  year  ended  1948,  as 
shown  at  page  10  of  the  1948  Annual  Report  occurs  this 
statement : 

Profit  on  sales  of  securities  (based  on 
values  as  restated  at  June  30,  1938)  $106,082 

(Tr.  Doc.  No.  173,  p.  6177). 

In  the  Statement  of  Surplus  for  the  year  ended  1950,  as 
shown  at  page  9  of  the  1950  Annual  Report  occurs  this 
statement : 

Profit  on  sales  of  securities  (based  on 
the  average  of  values  as  restated  at 
June  30,  1938  and  subsequent  pur¬ 
chases)  .  $2,294,536# 

*  Since  this  report,  issued  after  the  close  of  the  record,  is  a 
public  document,  we  ask  the  Court  to  take  judicial  notice  of;  it,  as 
did  the  SEC  (Findings,  p.  4,  footnote  2). 
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The  total  of  the  above  fonr  items  of  reported  “profits” 
is  more  than  $10,200,000.  Actually  the  Corporation  suffered 
a  loss  from  the  sales  of  the  investments  in  question  of  more 
than  $6,000,000  in  1945,  $46,000,000  in  1946  and  $3,500,000 
in  1950.*  (The  1948  figures  are  not  easily  ascertainable.) 

Thus  actual  losses  to  the  Corporation  of  more  than 
$55,500,000  over  the  original  cost  or  declared  value  of  these 
investments  has  been  effectively  concealed  from  the  stock¬ 
holders  and  “profits”  of  $10,200,000  reported  instead. 

It  should  be  noted  furthermore  that  the  reported  items 
do  not  disclose  whether  the  1938  restatement  was  a  state¬ 
ment  upwards  or  downwards;  the  annual  reports  for  the 
years  in  question  simply  omit  any  indication  of  the  true 
facts. 

These  figures  indicate  the  type  of  financial  management 
which  the  SEC  has  approved  to  control  “an  investment 
company.”  The  1946  Annual  Report  was  circulated  to  the 
stockholders  at  the  same  time  that  the  management  solic¬ 
ited  proxies  for  the  meeting  in  April,  1947  on  which  it 
sought  a  favorable  vote  on  its  plan  to  transform  into  “an 
investment  company.”  Had  this  report  showed,  as  it 
should  have,  a  net  loss  of  more  than  $46,000,000  for  the 
sold  securities  instead  of  a  “profit”  of  $7,210,393,  a  stock¬ 
holder  might  have  decided  otherwise  before  voting  in  favor 
of  the  plan. 

(ii)  Concealing  a  $203,000,000  Loss  in  Retirement  of  the 

Preference  Stock. 

From  1944  to  1949  United’s  management  retired  an 
approximately  $125,000,000  claim  of  its  Preference  Stock 
by  exchanging  therefor  or  selling  assets  whose  original 

•  In  order  to  obtain  the  true  figures  it  is  necessary  to  check 
United’s  Reports  for  1929  through  1950  (Tr.  Doc.  Nos.  154-174). 
SEC  Exhibit  17a  in  footnote  2  reveals  an  actual  loss  on  one  block 
of  securities  alone  in  1946  of  $11,702,176.  By  refusing  to  grant 
petitioners’  request  that  United  furnish  a  list  of  the  original  cost 
and  the  sales  price  of  all  its  investments  bought,  sold  or  exchanged 
from  1929  to  date  the  SEC  has  helped  United  to  obscure  the  true 
facts. 
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cost  to  it  exceeded  $328,000,000.  The  net  loss  of  $203,000,000 
has  at  no  time  been  reported  by  the  management  to  the 
stockholders  since  the  exchanges  or  sales  were  made. 

The  entire  effect  of  the  failure  to  disclose  the  true  facts 
about  the  investments  sold  and  exchanged  has  been  to 
mislead  the  stockholders  of  United  about  the  abilities  of  the 
management  of  United  and  falsely  to  show  it  making 
“profits”  when  in  fact  it  had  realized  nothing  but  losses. 

(iii)  Misuse  of  Stock  Index  Comparisons. 

Further  financial  misrepresentation  occurred  in  the 
management’s  March  19,  1947  solicitation  for  votes  approv¬ 
ing  its  “investment  company”  plan.  It  represented: 

“The  market  price  of  the  Common  Stock  has 
increased  17  times  over,  or  by  more  than  1600  per 
cent  since  December  31,  1941 ;  that  is,  from  22  cents 
per  share  to  $3.75  per  share,  as  of  February  28, 1947. 
This  increase  is  nearly  10  times  better  thafi  that 
shown  by  the  Dow- Jones  Utility  Index”.  (Tr.  Doc. 
127,  p.  5985). 

The  misleading  character  of  this  type  of  represeUtation 
is  indicated  by  the  following  statement  from  Moody’s 
Manual  of  Investments,  1950  edition  in  the  section  relating 
to  Investment  Trusts  at  page  24a : 

“Comparisons  of  net  asset  values  per  share  are 
not  an  accurate  guide  to  the  performance  of  manage¬ 
ment,  especially  of  leverage  companies,  and  this  is 
also  true  of  the  non-leverage  type.  In  the  case  of  the 
former,  changes  in  per  share  asset  values  of  junior 
securities  are  influenced  more  by  the  amount  of  out¬ 
standing  senior  capital  than  by  actual  investment 
results.” 

United  of  course  was  a  leverage  company  until  the  elimi¬ 
nation  in  1949  of  the  last  of  its  outstanding  Preference 
Stock.  The  proper  use  of  the  index  is  by  comparison  not 
with  net  asset  values  per  share,  but  with  the  total  net  assets 
of  the  company.  See  “Analysis  of  Operations”  by  the  well 
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known  financial  statistical  house  of  Standard  &  Poor’s,  as 
quoted  at  page  37  of  this  brief. 

The  fact  that  6  members  of  the  7  man  board  of  directors 
fought  the  issuance  of  the  1943  order  is  conveniently  omit¬ 
ted  from  all  representations  by  the  management.  Yet  the 
management  continually  takes  credit  for  the  reorganization 
of  the  statutory  subsidiaries  and  the  elimination  of  the 
Preference  Stock,  both  of  which  were  only  made  possible  by 
the  1943  and  similar  orders. 

It  was  only  by  the  false  financial  representations  cited 
herein  that  the  management  was  able  to  procure  its  claimed 
vote  by  holders  of  54%  of  the  common  stock  in  favor  of 
the  “investment  company”  plan.  Meanwhile  the  SEC, 
which  is  required  under  the  law  and  its  own  rules  to  prevent 
such  misrepresentations  (Regulation  X-14,  Rule  X-14-A-5, 
Securities  Exchange  Act  of  1934),  complacently  averted  its 
eyes,  and  has  failed  to  rule  on  this  evidence  in  the  present 
case.* 


(iv)  Allowing  the  management  to  claim  credit  for  a  121  million 
dollar  “improvement”  in  asset  value  due  solely  to  a 
general  rise  in  the  stock  market. 

One  of  the  most  false  and  misleading  statements  per¬ 
mitted  by  the  SEC  to  be  made  by  its  former  employees  is 
shown  in  the  following  letter  also  released  by  the  manage¬ 
ment  of  United  over  Hickey’s  signature  during  the  solicita¬ 
tion  for  votes  in  1947  approving  the  “investment  company” 
plan  and  while  the  meeting  was  in  “recess”: 

•  We  ask  the  Court  to  be  on  guard  against  repetitions  of  the 
above  kind  of  misrepresentations  in  United’s  brief,  since  United’s 
counsel  repeated  some  of  them  in  substance  at  the  oral  argument 
on  the  motion  for  a  stay.  The  Court  also  should  be  on  guard  against 
an  attempt  by  United’s  counsel  to  represent  that  the  District 
Court  for  the  Southern  District  of  New  York  per  Leibell,  D.J., 
passed  on  the  questions  in  this  section.  The  sole  question  of  false 
solicitation  ruled  on  therein  was  whether  the  management’s  proxy 
material  was  false  because  it  omitted  a  statement  of  an  intention  to 
recess  the  meeting.  Such  an  omission  was  held  not  to  be  unlawful. 
Phillips  v.  The  United  Corp.,  Civil  Action  40-497,  SDNY,  Opinion 
dated  July  30, 1947,  unreported.  The  recess  itself  was  ruled  illegal. 
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To  the  Common  Stockholders 
of  The  United  Corporation  : 


The  Management  of  The  United  Corporation 
stands  on  its  record. 

As  of  December  31,  1941,  based 
upon  the  then  market  prices  of 
the  Corporation’s  assets,  the 
Common  Stock  was  “under 
water”*  by .  $  63,745,263* 


As  of  March  31,  1947,  on  a  similar 
basis  the  Common  Stock  had  a 


positive  asset  value  of .  $  57,317,871 

An  Improvement  of .  $121,063,134 


It  is  not  too  late  to  vote  for  the  Management 
under  which  this  improvement  of  $121,063,134  in  the 
Common  Stock  equity  has  taken  place. 

This  can  be  done  by  signing  and  promptly  mail¬ 
ing  the  enclosed  proxy. 

Your  vote  will  still  count. 


The  United  Corporation 


Dated:  April  23,  1947. 


_  j 

Wm.  M.  Hickey 

President 


This  dramatic  statement  (Tr.  Doc.  No.  131,  p.  5992) 
failed  to  show  that  the  entire  stock  market  for  public 
utility  investments  went  up  more  than  160%  during  the 
period  in  question,  as  shown  by  the  Dow-Jones  utility 
index  (Tr.  Doc.  No.  290,  p.  7879),  and  that  the  result  claimed 
as  due  to  the  “management  *  *  *  record”  was  simply  the 
automatic  result  of  a  similar  increase  in  values  of  the  stocks 
held  in  United’s  portfolio.  On  December  31, 1941  the  Pref¬ 
erence  Stock’s  liquidating  claim,  including  arrears,  was 
$131,000,000.  It  was  this  which  put  the  Common  Stock 
“under  water”  since  United’s  assets  were  then  worth  at 
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market  only  $68,000,000  (p.  35,  swpra).  By  the  end  of  1946 
the  claim  of  the  Preference  Stock,  which  was  being  retired 
at  the  SEC’s  order  (13  S.  E.  C.  854),  had  been  reduced  to  a 
total  of  $57,000,000  and  the  total  assets  had  risen,  due  to 
the  general  increase  in  the  market,  to  $117,000,000 
(p.  35,  supra).  Thus  it  was  not  the  management  which  was 
responsible  for  “its  record”.  For  the  S.  E.  C.  not  to  have 
required  disclosure  of  this  information  can  only  be  con¬ 
strued  as  a  further  indication  of  its  willingness  to  have 
the  management  of  United  obtain  votes  for  its  “investment 
company”  plan  under  circumstances  that  its  own  rules  and 
policies  in  other  cases  plainly  condemn  as  false  and  mis¬ 
leading.  Not  only  does  its  proxy  regulation  X-14  under 
the  Securities  Exchange  Act  prevent  solicitation  by  false 
or  misleading  statements,  but  its  Statement  of  Policy  on 
Investment  Companies  dated  August  11,  1950  shows  a 
condemnation  for  such  tactics  : 

“It  will  be  considered  materially  misleading 
hereafter  for  sales  literature  *  *  *  to  use  any  com¬ 
parison  *  •  •  with  any  security  index  or  average 
without  pointing  out  •  •  •  any  factor  necessary  to 
make  the  comparison  fair  *  •  •  to  make  any  extrav¬ 
agant  claims  regarding  management  ability  or  com¬ 
petency.” 

The  April  23,  1947  statement  above  set  forth  was 
decisive  in  bringing  in  enough  votes  during  the  “recess” 
of  the  1947  meeting  so  as  to  permit  the  management  to 
claim  its  investment  company  plan  had  been  approved  by 
holders  of  a  majority  of  the  common  stock.  Such  a  result 
by  such  means  only  serves  to  illustrate  the  improper 
methods  permitted  the  management  by  the  S.  E.  C. 

The  Evidence  of  Fraud  and  Perjury. 

This  is  dealt  with  in  Petitioner  Phillips  ’  brief,  but  should 
also  be  considered  here  as  part  of  the  evidence  on  which 
the  SEC  was  required  to  base  any  exercise  of  its  discretion 
on  the  question  of  approval  of  the  “investment  company” 
plan. 
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POINT  THREE. 

The  failure  of  the  SEC  to  consider  the  entire  record 
and  to  identify  and  make  any  findings  on  the  evidence 
for  and  against  its  choice  of  remedy  is  fatal  to  the  order 
herein. 


The  Administrative  Procedure  Act  (under  which  the 
petition  for  review  is  also  filed,  see  paragraph  No.  5)  pro¬ 
vides  that  all  parties  may  submit  proposed  findings,  con¬ 
clusions  and  exceptions  and  that  “the  record  shall  show 
the  ruling  upon  each  such  finding,  conclusion  or  exception 
presented.”  [Section  8(b)].  Neither  the  Recommended 
Findings  (Tr.  Doc.  No.  65)  nor  the  decision  show  any  ruling 
on  the  issues  with  respect  to  dissolution  presented  by  peti¬ 
tioners.  (Supra,  p.  33).  The  22-year  record  is  completely 
ignored.  The  Act  also  requires  that  all  decisions!  shall 
include  “a  statement  of  (1)  findings  and  conclusions,  as  well 
as  the  reasons  or  basis  therefor,  upon  all  the  material  issues 
of  fact,  law,  or  discretion  presented  on  the  record.”  [Sec¬ 
tion  8(b)].  I 

Section  24(a)  of  the  Holding  Company  Act  requires 
this  Court  to  affirm  the  order  herein  only  “if  supported  by 
substantial  evidence”.  What  is  the  substantial  evidence 
that  shows  that  the  conversion  of  United  into  “an  invest¬ 
ment  company”  is  in  the  public  interest  and  that  of 
investors?  What  is  the  evidence  that  shows  why  dissolu¬ 
tion  is  not  in  the  public  interest  and  that  of  the  stock¬ 
holders?  Why  did  not  the  SEC  consider  the  evidence 
described  above  in  determining  the  appropriate  remedy 
under  the  statute?  What  are  its  views  on  that  evidence? 
The  Opinion  does  not  answer  these  questions.  Yet  all  these 
issues  were  presented  to  the  SEC  in  the  petitioners’  brief 
dated  September  12,  1950.  (Pages  20  to  42.) 

“The  administrative  process  will  best  be  vindi¬ 
cated  by  clarity  in  its  exercise.” 

j 

Phelps  Dodge  Corp.  v.  NLRB,  313  U.  S.  at  197. 
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“The  grounds  upon  which  an  administrative  order 
must  be  judged  are  those  upon  which  the  record  dis¬ 
closes  that  its  action  was  based.’ ’ 

SEC  v.  Chenery  Cory.,  318  U.  S.  at  87. 

Only  recently  the  Supreme  Court  has  pointedly  ruled 
that  Courts  of  Appeal  are  to  look  to  the  record  as  a  whole, 
and  not  to  just  those  parts  which  the  agency  cites  to  support 
an  order.  Universal  Camera  Co.  v.  NLRB,  340  U.  S.  474. 
So  judged,  we  believe  it  is  clear  that  the  evidence  in  this 
case  does  not  support  the  SEC’s  choice  of  remedy,  and  its 
rejection  of  dissolution. 


Conclusion. 

The  order  of  June  26,  1951  should  be  set  aside  insofar 
as  it  approves  (1)  the  transformation  of  The  United  Cor¬ 
poration  into  an  investment  company;  (2)  the  sale  of  the 
Common  Stock  of  The  Niagara  Mohawk  Power  Corporation, 
instead  of  its  distribution  to  the  stockholders  of  The  United 
Corporation;  and  (3)  the  continued  existence  of  The 
United  Corporation. 

Respectfully  submitted  by 

Kbieger  &  Jorgensen, 

Attorneys  for  Petitioner, 
Wyatt  Building, 

777  Fourteenth  St.,  N.  W., 
Washington  5,  D.  C. 


Seymour  Kbieger, 

Norman  E.  Jorgensen, 

Of  Counsel. 


Dated:  November  26,  1951. 
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Public  Utility  Holding  Company  Act  of  1935. 

Section  1.  •  •  * 

(c)  When  abuses  of  the  character  above  enumer¬ 
ated  become  persistent  and  wide-spread  the  holding 
company  becomes  an  agency  which,  unless  regulated, 
is  injurious  to  investors,  consumers,  and  the  general 
public;  and  it  is  hereby  declared  to  be  the  policy  of 
this  title,  in  accordance  with  which  policy  all  the 
provisions  of  this  title  shall  be  interpreted,  to  meet 
the  problems  and  eliminate  the  evils  as  enumerated 
in  this  section,  connected  with  public-utility  holding 
companies  which  are  engaged  in  interstate  commerce 
or  in  activities  which  directly  affect  or  burden  inter¬ 
state  commerce;  and  for  the  purpose  of  effectuating 
such  policy  to  compel  the  simplification  of  public- 
utility  holding-company  systems  and  the  elimination 
therefrom  of  properties  detrimental  to  the  proper 
functioning  of  such  systems,  and  to  provide  as  soon 
as  practicable  for  the  elimination  of  public-utility 
holding  companies  except  as  otherwise  expressly 
provided  in  this  title. 

Sec.  5(d).  Whenever  the  Commission,  upon  applica¬ 
tion,  finds  that  a  registered  holding  company  had  ceased  to 
be  a  holding  company,  it  shall  so  declare  by  order  and  upon 
the  taking  effect  of  such  order  the  registration  of  such  com¬ 
pany  shall,  upon  such  terms  and  conditions  as  the  Com¬ 
mission  finds  and  in  such  order  prescribes  as  necessary  for 
the  protection  of  investors,  cease  to  be  in  effect.  #  *  * 

Sec.  11  •  •  •  | 

(b)  It  shall  be  the  duty  of  the  Commission,  as  soon 
as  practicable  after  January  1,  1938:  j 

•  •  *  (2).  To  require  by  order,  after  notice  and  oppo- 
tunity  for  hearing,  that  each  registered  holding  company, 
and  each  subsidiary  company  thereof,  shall  take  such  steps 
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as  the  Commission  shall  find  necessary  to  ensure  that 
the  corporate  structure  or  continued  existence  of  any  com¬ 
pany  in  the  holding-company  system  does  not  unduly  or 
unnecessarily  complicate  the  structure,  or  unfairly  or 
inequitably  distribute  voting  power  among  security  holders, 
of  such  holding-company  system.  In  carrying  out  the  pro¬ 
visions  of  this  paragraph  the  Commission  shall  require 
each  registered  holding  company  (and  any  company  in  the 
same  holding-company  system  with  such  holding  company) 
to  take  such  action  as  the  Commission  shall  find  necessary 
in  order  that  such  holding  company  shall  cease  to  be  a 
holding  company  writli  respect  to  each  of  its  subsidiary  com¬ 
panies  which  itself  has  a  subsidiary  company  which  is  a 
holding  company.  Except  for  the  purpose  of  fairly  and 
equitably  distributing  voting  power  among  the  security 
holders  of  such  company,  nothing  in  this  paragraph  shall 
authorize  the  Commission  to  require  any  change  in  the 
corporate  structure  or  existence  of  any  company  which  is 
not  a  holding  company,  or  of  any  company  whose  principal 
business  is  that  of  a  public-utility  company. 

Sec.  11(e).  In  accordance  with  such  rules  and  regula¬ 
tions  or  order  as  the  Commission  may  deem  necessary  or 
appropriate  in  the  public  interest  or  for  the  protection  of 
investors  or  consumers,  any  registered  holding  company 
or  any  subsidiary  company  of  a  registered  holding  com¬ 
pany  may,  at  any  time  after  January  1,  1936,  submit  a  plan 
to  the  Commission  for  the  divestment  of  control,  securities, 
or  other  assets,  or  for  other  action  by  such  company  or  any 
subsidiary  company  thereof  for  the  purpose  of  enabling  such 
company  or  any  subsidiary  company  thereof  to  comply  with 
the  provisions  of  subsection  (b).  If,  after  notice  and  oppor¬ 
tunity  for  hearing,  the  Commission  shall  find  such  plan, 
as  submitted  or  as  modified,  necessary  to  effectuate  the 
provisions  of  subsection  (b)  and  fair  and  equitable  to  the 
persons  affected  by  such  plan,  the  Commission  shall  make 
an  order  approving  such  plan;  and  the  Commission,  at 
the  request  of  the  company,  may  apply  to  a  court,  in 
accordance  with  the  provisions  of  subsection  (f)  of  section 
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18,  to  enforce  and  carry  out  the  terms  and  provisions  of 
such  plan.  If,  upon  any  such  application,  the  court,  after 
notice  and  opportunity  for  hearing,  shall  approve  such 
plan  as  fair  and  equitable  and  as  appropriate  to  effectuate 
the  provisions  of  section  11,  the  court  as  a  court  of  equity 
may,  to  such  extent  as  it  deems  necessary  for  the  purpose 
of  carrying  out  the  terms  and  provisions  of  such  plan, 
take  exclusive  jurisdiction  and  possession  of  the  company 
or  companies  and  the  assets  thereof,  wherever  located; 
and  the  court  shall  have  jurisdiction  to  appoint  a  trustee, 
and  the  court  may  constitute  and  appoint  the  Commission 
as  sole  trustee,  to  hold  or  administer,  under  the  direction 
of  the  court  and  in  accordance  with  the  plan  theretofore 
approved  by  the  court  and  the  Commission,  the  assets  so 
possessed. 

Sec.  24(a).  Any  person  or  party  aggrieved  by  an  order 
issued  by  the  Commission  under  this  title  may  obtain  a 
review  of  such  order  in  the  circuit  court  of  appeals  of  the 
United  States  within  any  circuit  wherein  such  person 
resides  or  has  his  principal  place  of  business,  or  in  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia,  by 
filing  in  such  court,  within  sixty  days  after  the  entry  of 
such  order,  a  written  petition  praying  that  the  order  of  the 
Commission  be  modified  or  set  aside  in  whole  or  in  part. 
A  copy  of  such  petition  shall  be  forthwith  served  upon  any 
member  of  the  Commission,  or  upon  any  officer  thereof 
designated  by  the  Commission  for  that  purpose,  and  there¬ 
upon  the  Commission  shall  certify  and  file  in  the  court  a 
transcript  of  the  record  upon  which  the  order  complained 
of  was  entered.  Upon  the  filing  of  such  transcript  such 
court  shall  have  exclusive  jurisdiction  to  affirm,  modify,  or 
set  aside  such  order,  in  whole  or  in  part.  No  objection  to 
the  order  of  the  Commission  shall  be  considered  by  the 
court  unless  such  objection  shall  have  been  urged  before 
the  Commission  or  unless  there  were  reasonable  grounds 
for  failure  so  to  do.  The  findings  of  the  Commission  as  to 
the  facts,  if  supported  by  substantial  evidence,  shall  be 
conclusive.  If  application  is  made  to  the  court  for  leave 


to  adduce  additional  evidence,  and  it  is  shown  to  the  satis¬ 
faction  of  the  court  that  such  additional  evidence  is  material 
and  that  there  were  reasonable  grounds  for  failure  to 
adduce  such  evidence  in  the  proceeding  before  the  Com¬ 
mission,  the  court  may  order  such  additional  evidence  to  be 
taken  before  the  Commission  and  to  be  adduced  upon  the 
hearing  in  such  manner  and  upon  such  terms  and  conditions 
as  to  the  court  may  seem  proper.  The  Commission  may 
modify  its  findings  as  to  the  facts  by  reason  of  the  addi¬ 
tional  evidence  so  taken,  and  it  shall  file  with  the  court  such 
modified  or  new  findings,  which,  if  supported  by  substantial 
evidence,  shall  be  conclusive,  and  its  recommendation,  if 
any,  for  the  modification  or  setting  aside  of  the  original 
order.  The  judgment  and  decree  of  the  court  affirming, 
modifying,  or  setting  aside,  in  whole  or  in  part,  any  such 
order  of  the  Commission  shall  be  final,  subject  to  review  by 
the  Supreme  Court  of  the  United  States  upon  certiorari  or 
certification  as  provided  in  sections  239  and  240  of  the 
Judicial  Code,  as  amended  (U.  S.  C.,  title  28,  secs.  346  and 
347). 


BRIEF  FOR  THE  GENERAL  PROTECTIVE  COMMITTEE 
FOR  THE  HOLDERS  OF  OPTION  WARRANTS  OF 
THE  UNITED  CORPORATION,  APPLICANT  FOR 
LEAVE  TO  INTERVENE. 


United  States  Court  of  Appeals 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  11,158 


EDWARD  R.  DOWNING,  RANDOLPH  PHILLIPS  and 
22,081  STOCKHOLDERS  OF  THE  UNITED  COR¬ 
PORATION, 


v. 


Petitioners, 


SECURITIES  AND  EXCHANGE  COMMISSION, 

Respondent, 

and 

THE  UNITED  CORPORATION, 

Intervenor. 


ON  A  PETITION  TO  REVIEW  ORDERS  OF  THE 
SECURITIES  AND  EXCHANGE  COMMISSION 
UNDER  THE  PUBLIC  UTILITY  HOLDING  COM¬ 
PANY  ACT  OF  1935 


. '  ■'  .'jl :is 

John  Mulford,  Esq., 

j  117  South  17th  Street, 

jt r.v  c"  .  "  -  '  Philadelphia  3,  Pa. 

)  i  M.  Quinn  Shaughnessy,  Esq., 

715  Cafritz  Building, 

Washington  6,  D.  C. 

.  oc  Attorneys  for  Applicant. 

December 


Pkxss  or  Allzx,  Laxk  &  Scorr,  Philadelphia 


STATEMENT  OF  QUESTIONS  PRESENTED 

1.  Is  a  30%  reduction  in  the  exercise  price  of  per¬ 
petual  warrants  to  buy  common  stock  of  a  holding  com¬ 
pany  fair  to  common  stockholders  and  required  so  as  to 
be  fair  to  warrant  holders  where,  as  ordered  by  the 
Securities  and  Exchange  Commission  under  the  Public 
Utility  Holding  Company  Act,  the  assets  of  the  issuer 
have  been  diminished  by  30%  by  a  capital  dividend  paid 
to  common  stockholders? 

2.  Is  such  a  reduction  in  the  exercise  price  of  the 
warrants  permissible  under  the  standards  of  that  Act? 

3.  May  a  simplification  plan  under  Section  11(e) 
of  that  Act  which  cancels  such  warrants  without  com¬ 
pensation  be  approved  without  a  finding  or  evidence  that 
the  warrants  or  the  issuer’s  corporate  structure  com¬ 
plicates  the  structure  of  a  holding  company  system? 

4.  Do  such  warrants  unduly  or  unnecessarily  compli¬ 
cate  the  corporate  structure  of  the  issuer? 

5.  May  such  a  simplification  plan  be  approved  with¬ 
out  a  finding  that  there  are  no  grounds  for  a  reasonable 
expectation  that  within  the  foreseeable  future  the  market 
price  of  the  stock  will  exceed  the  proper  exercise  price 
of  the  warrants? 

6.  Is  there  substantial  evidence  in  the  record  as  a 
whole  to  support  such  a  finding  or  the  Commission’s 
inability  to  find  that  the  market  price  of  such  stock  will 
within  the  foreseeable  future  exceed  such  exercise  price? 
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JURISDICTIONAL  STATEMENT 

The  United  Corporation1  filed  with  the  Commission 
a  simplification  plan  under  Section  11(e)  of  the  Act.  The 
Commission,  on  June  15,  1951,  issued  the  SEC  Findings2 
and,  on  June  26,  1951,  an  order,3  approving  of  the  plan 
as  amended  and  finding  it  necessary  to  effectuate  the 
provisions  of  Section  11(b)  of  the  Act  and  fair  and 
equitable  to  the  persons  affected  thereby. 

The  plan  provides  for  the  cancellation  of  United’s 
outstanding  3,732,059  perpetual  option  warrants  to  buy 
its  Common  Stock  at  $27.50  per  share  without  compensa¬ 
tion  to  the  warrant  holders.  The  order  states  that  it 
“shall  not  be  operative  to  authorize  the  consummation 
of  the  provisions  of  the  plan  as  amended  relating  to  the 
cancellation  of  United’s  option  warrants  *  *  *  until  an 
appropriate  United  States  District  Court  shall,  upon  ap¬ 
plication  thereto,  enter  an  order  enforcing  said  provi¬ 
sions.”4  No  such  application  has  been  made  to  date.5 


1  For  brevity,  The  United  Corporation  will  hereinafter  be  designated 
“United”;  The  General  Protective  Committee  for  Holders  of  Option  Warrants 
of  United,  “the  Committee” ;  the  Securities  and  Exchange  Commission,  “the 
Commission” ;  the  Public  Utility  Holding  Company  Act  of  1935,  approved 
August  26,  1935,  c.  687  (49  Stat.  803  ct  seq.)  U.S.C.,  Title  15  §  79  ct  je<?.,  “the 
Act”;  and  the  findings  and  opinion  of  the  Commission  dated  June  15,  1951, 
Holding  Company  Act  Release  No.  10614  (Petitioner’s  App.  la),  “the  SEC 
Findings”.  Public  Utility  Holding  Company  Act  Releases  of  the  Commission 
will  be  referred  to  as  “HCAR”  followed  by  the  number.  The  appendix  to  the 
Committee’s  brief  is  referred  to  as  “the  Committee’s  Appendix”. 

All  italics  in  quoted  matter  are  supplied. 


2  Petitioner’s  App.  la. 

3  Petitioner’s  App.  2a. 

4  Petitioner’s  App.  2a,  p.  2. 

3  In  view  of  the  provision  of  the  Commission’s  order  postponing  its  op- 
crativencss  as  to  warrant  holders,  the  Committee  could  not  itself  have  filed 
a  petition  to  review  the  order,  since  such  a  petition  would  have  been  dismissed. 
Lownsbury  v.  S.E.C.,  151  F.2d  217  (C.A.  3  1945),  cert.  den.  326  U.S.  782 
(1946)  (petition  to  review  filed  before  any  application  to  a  District  Court  for 
approval)  ;  Okin  v.  S.E.C.,  145  F.2d  206  (C.A.  2  1944),  remanded  on  other 
grounds  325  U.S.  840  (1945)  (petition  to  review  filed  after  application  to  Dis¬ 
trict  Court  for  approval)  ;  Lcvcntritt  v.  S.E.C.,  178  F2d  336  (C.A.  2  1949) 
(same)  ;  Gilbert  v.  S.E.C.,  146  F.2d  513  (C.A.  7  1944)  (same)  ;  Turner  v. 
S.E.C.  (C.A.D.C.,  Jan.  Term.  1948,  No.  9705)  (same)  ;  Blatchlcy  v.  S.E.C., 
157  F.2d’898  (C.A.  1  1946)  (petition  to  review  filed  after  District  Court  ap¬ 
proval  of  plan)  ;  Goldfinc  v.  S.E.C. ,  157  F.2d  899  (C.A.  1  1946)  (same). 
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On  August  23,  1951,  Edward  R.  Downing  et  al.,  stock¬ 
holders  of  United,  filed  a  petition  for  the  review  by  this 
Court  of  the  Commission’s  order  of  June  26,  1951,  por¬ 
tions  of  which  were  operative  immediately.6  The  petition 
was  filed  pursuant  to  Section  24(a)  of  the  Act  which 
provides  that  this  Court  “shall  have  exclusive  jurisdiction 
to  affirm,  modify,  or  set  aside  such  order,  in  whole  or 
in  part.” 

.  Pursuant  to  Rule  38(c)  of  the  rules  of  this  Court  the 
Committee  filed  a  motion7  for  leave  to  intervene  on  the 
ground  that  the  warrant  holders  whom  it  represents  have, 
by  reason  of  their  ownership  of  warrants,  a  substantial 
interest  in  the  plan  and  will  be  affected  by  the  review  by 
this  Court  of  the  order  approving  the  plan  in  the  light 
of  the  provisions  of  Section  24(a)  of  the  Act  above 
quoted.8  Answers  to  the  Committee’s  motion  were  filed 
by  the  Commission9  and  United10  and  a  reply  to  the 

6  Although  the  Committee  had  actively  participated  in  the  proceedings  be¬ 
fore  the  Commission,  the  petitioners  did  not  serve  a  copy  of  their  petition  for 
review  on  the  Committee  or  its  counsel,  nor  did  the  Committee  or  its  counsel 
know  that  the  petition  had  been  filed  until  after  the  expiration  of  the  sixty- 
day  period  allowed  for  the  filing  of  such  petitions.  The  Committee  therefore 
could  not  intervene  in  this  proceeding  prior  to  the  expiration  of  that  period. 

7  Committee’s  App.  148a. 

8  This  method  of  obtaining  Circuit  Court  review  of  the  Commission’s 
order  under  similar  circumstances,  after  the  expiration  of  the  sixty-day  period 
allowed  for  filing  petitions  to  review  such  orders,  was  suggested  by  the  court 
in  Columbia  Oil  &  Gasoline  Corp.  v.  S.E.C.,  134  F.2d  265,  267  (C.A.  3  1943). 
Security  holders  have  a  right  to  be  heard  in  such  a  case.  Otherwise  the  act 
would  be  unconstitutional.  In  re  United,  Light  &  Power  Co.,  51  F.Supp.  217, 
220  (D.Del.  1943),  aff’d  sub  nom.  In  re  Securities  and  Exchange  Commission, 
142  F2d  411,  422  (C.A.  3  1944),  aff’d  on  the  merits  Otis  &  Co.  v.  S.E.C.,  323 
U.S.  624  (1945),  rehearing  denied  324  U.S.  8S7  (1945).  The  scope  of  review 
by  the  courts  under  these  two  sections  is  substantially  the  same.  S.E.C.  v. 
Central-Illinois  Securities  Corp.,  338  U.S.  96,  125  (1949). 

9  Committee’s  App.  153a. 

10  Committee’s  App.  160a. 
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answers  was  filed  by  the  Committee.11  With  its  motion, 
the  Committee  submitted,  subject  to  the  granting  of  its 
motion,  a  statement  of  objections  of  the  Committee  to  the 
order  of  the  Commission  and  the  petition  to  review  the 
same.12  On  November  29,  1951,  the  Court  deferred,  until 
the  submission  of  the  case  on  the  merits,  consideration 
of  the  motion  of  the  Committee  for  leave  to  intervene, 
and  allowed  the  Committee  to  file  this  brief.13 

The  Committee’s  purpose  in  filing  its  motion  for 
leave  to  intervene  in  this  case  was  to  obtain  promptly 
its  day  in  court  (to  "which  it  is  entitled  under  Section  11(e) 
of  the  Act)  and  to  oppose  the  issuance,  without  a 
hearing  on  the  merits  of  the  Committee’s  contentions,  of 
any  order  by  this  court  affirming  the  Commission’s  order 
under  review  insofar  as  it  affects  the  warrant  holders. 
The  Committee  believes  that  this  Court,  under  the  lan¬ 
guage  quoted  from  Section  24(a)  of  the  Act  and,  the 
authorities  cited,14  might  assume  jurisdiction  to  pass  on 
the  merits  of  such  contentions  and  appropriately  modify 
the  Commission’s  order.  Such  a  disposition  by  this  Court 
would  settle  the  law  of  the  case  as  to  such  contentions. 
If,  however,  this  Court  determines  that  it  has  or  will  as¬ 
sume  no  such  jurisdiction,  the  Committee  should  be  put 
in  a  position  where  it  can  renew  its  objections  in  the  ap¬ 
propriate  District  Court  when  and  if  the  Commission 
applies  to  such  a  court  for  enforcement  of  its  order.  In 
such  event,  the  Committee  therefore  requests  that  any 
order  of  this  Court  in  this  case  expressly  recite  that  the 
Court  did  not  consider  and  is  not  passing  on  the  Com¬ 
mittee’s  contentions. 

! 

Committee’s  App.  163a. 

12  Committee’s  App.  16Sa. 

13  Committee’s  App.  173a. 

14  See  Note  8,  supra. 
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STATEMENT  OF  CASE15 

United,  a  Delaware  corporation  organized  in  1929,  is 
an  investment  company.  Substantially  all  its  investments 
consist  of  securities  of  public  utility  holding  and  operating 
companies.  Except  for  short  periods  during  their  re¬ 
organizations,  United  has  had  no  representative  on  the 
boards  of  directors  of  the  companies  in  which  it  has 
invested. 

In  January,  1929,  in  accordance  with  its  charter,16 
United  duly  issued  3,994,75717  perpetual  warants  to  pur¬ 
chase  its  Common  Stock  at  $27.50  per  share.  The  war¬ 
rants  were  issued  in  packages  with  Preference  and  Com¬ 
mon  Stock,  for  cash  and  securities17  having  a  total  market 
value  at  that  time  exceeding  $163,000,000.17  In  1929, 
262,698  warrants  were  exercised,17  leaving  outstanding 
the  present  3,732,059  warrants.  These  warrants  and 

15  All  statements  of  fact  in  the  Statement  of  the  Case  which  do  not  ap¬ 
pear  in  the  SEC  Findings  are  accompanied  by  references  to  the  portion  of  the 
transcript  of  the  testimony  or  of  the  exhibits  in  which  they  appear.  Certain 
statements  of  fact  were  included  in  the  findings  proposed  by  the  Committee. 
The  Commission  stated : 

“We  hereby  expressly  approve  those  requested  findings  *  *  *  to  the 
extent  that  they  are  in  accord  with  the  views  set  forth  herein,  and  we 
expressly  *  *  *  disapprove  those  proposed  findings  to  the  extent  that 
they  arc  inconsistent  with  such  views”  (Petitioner’s  App.  la,  p.  35). 

Relevant  facts  in  such  proposed  findings  based  on  uncontradictcd  evidence 
and  consistent  with  such  views,  though  not  expressly  found  by  the  Commis¬ 
sion,  arc  thus  presumably  admitted  by  it.  There  is  a  reference  to  this  note  in 
the  footnotes  to  the  statement  of  such  of  those  facts  as  arc  included  in  the 
Statement  of  the  Case. 

16  The  charter  of  United  has  always  provided: 

"The  Board  of  Directors  shall  have  power  at  any  time  and  from 
time  to  time  (without  any  action  by  the  stockholders  of  this  Corporation) 
in  the  name  and  on  behalf  of  this  Corporation  to  grant  rights  or  options 
to  run  for  any  period  of  time,  including  an  unlimited  period  of  time,  to 
purchase  from  this  Corporation  any  shares  of  its  stock  of  any  class  or 
classes  for  any  consideration  (not  less  than  par  if  such  shares  have  par 
value)  and  upon  any  terms  and  conditions  and  to  create  and  issue  war¬ 
rants  or  other  instruments  representing  such  rights  or  options  in  any 
form ;  all  as  the  Board  of  Directors  may,  in  its  sole  discretion,  determine” 
(Applicant’s  Exhibit  3,  p.  19).  Sec  note  15,  supra. 

17  Committee’s  App.  39a,  88-9a.  See  note  15,  supra. 
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14,072,149.518  shares  of  Common  Stock  are  its  only  outstand¬ 
ing  securities.  From  1929  to  1951  the  Common  Stock  and 
warrants  were  extensively  traded  in  on  the  New  York 
Stock  Exchange  and  New-  York  Curb  Exchange,  respec¬ 
tively.  The  market  price  of  the  Common  Stock  reached 
$75.50  per  share  in  1929,  $52.00  in  1930,  $31.25  in  1931, 
and  $5.0010  in  1951  (through  December  15),  in  the  interim 
having  varied  between  $14.50  and  18^.  The  market  price 
of  the  warrants  has  varied  between  $47.87  per  warrant 
in  1929  and  less  than  1$  in  1941,  and  reached  $2.50  in 
1946  and  30(1  in  1950. 

United  registered  under  the  Act  as  a  public  utility 
holding  company.  In  1943  the  Commission  ordered  United, 
under  Section  11(b)  of  the  Act,  to  “change  its  present 
capitalization  to  one  class  of  stock,  namely,  common  stock; 
and  *  *  *  to  cease  to  be  a  holding  company.”20  United 
then  also  had  outstanding  2,448,712  shares  of  $3  Cumula¬ 
tive  Preference  Stock.20  It  has  since  retired  all  its  Pre¬ 
ference  Stock,  and  thus  complied  with  the  portion  of  this 
order  requiring  a  change  in  its  capitalization.21 

The  Committee  is  informed  that  of  the  outstanding  14,529,491  J4  shares 
mentioned  in  the  SEC  Findings,  457,342  have  since  been  reacquired  by  United 
as  a  result  of  the  withdrawal  offers  required  by  the  plan  and  consummated  in 
July,  1951. 

19  The  court  will  take  judicial  notice  of  published  market  quotations  for 
stock  subsequent  to  the  SEC  Findings.  Park  &  Tilford,  Inc.,  v.  Schulte ,  160 
F.2d  984  (C.A.  2  1947),  cert.  den.  332  U.S.  761  (1947). 

20  The  United  Corp.,  13  S.E.C.  854,  877  (1943).  See  note  15,  supra. 

21  The  SEC  Findings  do  not  state  that  the  portion  of  the  order  requiring 
United  to  change  its  capitalization  to  one  class  of  stock  did  not  require  the 
elimination  of  the  warrants.  Indeed,  it  might  be  inferred  from  them  (Peti¬ 
tioner’s  App.  2a,  p.  8)  that  the  Commission  based  its  order  here  under  review, 
approving  a  plan  which  eliminates  the  warrants  without  compensation,  in 
part  on  the  theory  that  the  elimination  of  the  warrants  was  required  by  its 
1943  order,  which  was  not  appealed  from.  However,  an  examination  of  the 
findings  and  opinion  of  the  Commission  in  that  case  (13  S.E.C.  854)  reveals 
that  the  Commission  was  then  considering  only  the  Preference  and  Common 
Stock.  There  is  almost  no  mention  of  the  warrants.  Indeed,  the  Commission 
said,  at  page  877,  “A  further  complexity  in  the  system  stems  from  the  cor¬ 
porate  structure  of  United  •which  consists  of  preferred  and  common  stocks 
In  disapproving,  at  page  89S,  of  the  plan  then  proposed  by  United  to  comply 
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In  1949,  pursuant  to  an  order  of  the  Commission 
under  Section  11  of  the  Act,  United  distributed  to  holders 
of  its  Common  Stock,  as  a  special  capital  dividend,  Com¬ 
mon  Stock  of  Niagara  Hudson  Power  Corporation,  thereby 
reducing  the  value  of  the  assets  of  United  by  approxi¬ 
mately  30%.  United  has  not  made  a  corresponding  30% 
reduction  in  the  exercise  price  of  its  warrants  from  $27.50 
to  $19.25  per  share.22 

In  1950  United  filed  a  plan  under  Section  11(e)  of 
the  Act  in  compliance  with  the  remaining  portion  of  the 
Commission’s  1943  order.  The  plan  provides  for  the 
disposal  of  all  its  stock  in  South  Jersey  Gas  Company 

with  the  Act,  which  would  not  have  affected  warrant  holders  at  all,  the 
Commission  merely  found  the  plan  improper  because  it  did  not  correct  the 
unfair  distribution  of  voting  power  between  Preference  and  Common  stock¬ 
holders.  Nowhere  in  the  findings  or  opinion  is  there  any  suggestion  that  the 
warrants  be  eliminated,  nor  does  there  appear  in  that  record  any  indication 
that  notice  of  the  proceedings  was  ever  sent  to  warrant  holders,  none  of  whom 
participated  in  them.  Furthermore,  this  Court,  the  Commission  and  its  coun¬ 
sel,  and  United  and  its  counsel  have  all  consistently  publicly  stated  that  the 
elimination  of  the  Preference  Stock  constituted  complete  compliance  with  the 
first  portion  of  the  1943  order  of  the  Commission.  Phillips  v.  S.E.C., 
App.D.C.  ,  185  F.2d  741,  749  (1950) — “The  simplification  of  (United’s) 
capitalization  has  been  achieved.  United  now  has  only  one  class  of  stock¬ 
holders"  ;  paragraph  3  of  the  Commission’s  answer  in  opposition  to  the  motion 
for  a  stay  in  this  very  case:  The  United  Corp.,  HCAR  S396  (1948),  at  page  6; 
the  Commission’s  Fifteenth  Annual  Report  to  Congress  for  the  year  ended 
June  30,  1949,  at  p.  115;  the  Commission’s  Sixteenth  Annual  Report  to  Con¬ 
gress  for  the  year  ended  June  30,  1950,  at  p.  85;  the  Commission’s  brief  in 
Phillips  v.  S.E.C.,  supra,  at  p.  2;  testimony  of  Mr.  Hickey,  President  of 
United  (Committee’s  App.  la)  ;  brief  of  counsel  for  United  dated  June  1, 
194S,  filed  with  the  Commission  in  The  United  Corp.,  HCAR  S396  (1948),  at 
pp.  4  and  8.  It  is  accordingly  assumed  that  in  this  case  there  will  be  no  con¬ 
tention  that  the  1943  order  of  the  Commission  requires  or  justifies  the  elimi¬ 
nation  of  the  warrants. 

22  In  The  United  Corp.,  HCAR  9431  (1949),  aff’d  sub  nom.  Phillips  v. 
S.E.C.,  App.D.C.  ,  185  F.2d  746  (1950),  ordering  that  distribution, 
the  Commission  said  at  p.  6 : 

“In  connection  with  our  consideration  of  such  a  plan  (the  plan  approved 
by  the  order  here  under  review),  we  shall  take  into  account  the  effect  of 
the  proposed  distribution  herein  (the  special  capital  dividend)  upon  the 
rights,  if  any,  of  the  option  warrant  holders,  so  that  zchatevcr  provision  is 
made  for  them  will  give  fair  recognition  to  those  rights  on  the  same  basis 
as  if  the  question  were  considered  prior  to  the  making  of  the  present 
distribution.” 
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(28.3%  of  which  it  owns)  and  of  sufficient  of  its  stock 
in  its  only  other  direct  statutory  subsidiary,  Niagara 
Mohawk  Power  Corporation  (11.9%  of  the  voting  securities 
of  which  United  owned  at  December  31,  1950),  so  that  it 
will  cease  to  be  a  holding  company.  The  “holding  com¬ 
pany  system”23  of  which  United  is  a  part  consists  of 
United  and  these  two  subsidiaries  plus  the  subsidiaries  of 
Niagara  Mohawk  Power  Corporation.24  On  consumma¬ 
tion  of  the  plan  United  will  not  be  a  part  of  any  system. 

United  is  to  continue  in  existence  as  a  closed-end 
management  investment  company  registered  as  such  under 
the  Investment  Company  Act  of  1940.25  At  that  time  its 
primary  purpose  will  be  to  employ  its  capital  in  “special 
situations”  which,  in  the  judgment  of  its  board  of  direc¬ 
tors,  present  favorable  opportunities  for  profitable  devel¬ 
opment,  such  as  the  financing  of  reorganizations,  the 
acquisition  of  securities  of  closely  held  businesses,  the 

23  A  holding  company  system  means  “any  holding  company,  together  with 
all  its  subsidiary  companies”.  A  holding  company  means  “any  company  which 
directly  or  indirectly  owns,  controls,  or  holds  with  power  to  vote,  10  per  centuni 
or  more  of  the  outstanding  voting  securities  of  a  public-utility  company”  (i.  e. 
an  electric  utility  company  or  a  gas  utility  company).  A  subsidiary  company 
of  a  specified  holding  company  means  “any  company  10  per  centum  or  more 
of  the  outstanding  voting  securities  of  which  are  directly  or  indirectly  owned, 
controlled,  or  held  with  power  to  vote,  by  such  holding  company."  §  2(a)(9), 
2(a)  (7)  (A),  2(a)  (5),  2(a)  (8)  (A)  of  the  Act. 

24  Niagara  Mohawk  Power  Corporation  has  three  wholly-owned  sub¬ 

sidiaries:  Canadian  Niagara  Power  Company,  Limited,  and  St.  Lawrlence 
Power  Company,  Limited,  electric  utility  companies  operating  in  Canada,  and 
The  Oswego  Canal  Company,  a  New  York  corporation  leasing  water  rights  to 
Niagara  Mohawk  Power  Corporation.  The  Committee  is  advised  that  Niagara 
Mohawk  Power  Corporation  also  owns  more  than  10%  but  less  than  50%  of 
the  voting  securities  of  Indian  River  Company,  which  operates  a  dam  in  New 
York,  and  of  three  additional  electric  utility  companies  operating  in  New 
York:  Moreau  Manufacturing  Corporation,  Beebee  Island  Corporation,  and 
Canton  Electric  Light  &  Power  Company.  South  Jersey  Gas  Company  has  no 
subsidiaries.  The  Committee  is  advised  that  at  December  31,  1950,  its  corpo¬ 
rate  structure  consisted  of  $8,140,000  of  First  Mortgage  Bonds  due  1977  and 
bank  loans  and  $9,808,000  of  Common  Stock  and  surplus.  j 

23  Act  of  Aug.  22,  1940,  c.  6S6  (54  Stat.  789  ct  seq.)  U.S.C.,  Title  15, 
§  S0a-1  ct  scq. 
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purchase  of  working  control  in  businesses,  the  purchase 
of  the  assets  of  companies  in  liquidation,  the  acquisition 
of  securities  for  the  purpose  of  promoting  mergers  or 
consolidations,  and  participation  in  new  or  existing  en¬ 
terprises.  United  as  an  investment  company  is  likely  to 
issue  and  sell  senior  securities26  and  will  at  substantially 
all  times  be  able  to  invest  usefully  the  proceeds  of  any 
exercise  of  the  warrants.27  The  continued  existence  of  the 
warrants  will  not  substantially  adversely  affect  United’s 
ability  to  issue  and  sell  additional  common  stock.28 

Under  this  plan,  as  originally  proposed  by  United, 
each  five  outstanding  warrants  were  to  be  exchanged  for 
one  new  warrant  having  an  exercise  price  of  $7  per  share 
and  expiring  in  five  years.  After  presenting  evidence  in 
support  of  this  plan,  United  found  that  the  Public  Utilities 
Division  of  the  Commission’s  staff  was  opposed  to  the  issu¬ 
ance  or  continued  existence  of  warrants  of  even  limited 
duration.  Consequently,  and  for  this  reason  alone ,  United 
amended  its  plan  so  as  to  provide  for  the  elimination  of 
the  warrants  without  compensation  to  the  holders. 

United  has  no  objection  to  the  continued  existence  of 
the  warrants  in  their  present  form29  and  all  witnesses  on 
the  point,  United’s  as  well  as  the  Committee’s,  in  effect 
agreed  that  the  continued  existence  of  the  warrants  with 
a  reduced  exercise  price  of  $19.25  per  share  would  be  fair 
to  all  persons  affected  by  the  plan30  and  that  to  cancel  the 
warrants  without  compensation  is  unfair  to  the  warrant 
holders.31 

At  the  hearing  before  the  Commission,  two  of  United’s 
witnesses  gave  it  as  their  opinion  that  $7  a  share  would  be 
the  maximum  market  price  (which  was  $4  at  the  time  of 

26  Committee’s  App.  13a,  24a,  27a.  Sec  note  15,  supra. 

27  Committee’s  App.  13a,  24a,  31-2a,  37a,  86-7a.  Sec  note  15,  supra. 

2s  Committee’s  App.  17a,  9S-9a.  Sec  note  15,  supra. 

29  Committee’s  App.  30a,  3Sa. 

30  Committee’s  App.  32-7a,  76-8a. 

31  Committee’s  App.  3-4a,  9-10a,  15a,  32-3a,  36-7a,  8S-9a. 
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the  hearing  and  is  now  about  $5)  of  United’s  stock  in  the 
reasonably  foreseeable  future.32  This  testimony  was  based 
in  substantial  part  on  the  present  portfolio  of  investments 
of  United33  (which  it  is  to  dispose  of)  without  any  sta¬ 
tistics  or  other  basis  except  the  “informed  guesses”  of  the 
two  witnesses. 

The  Committee  introduced  substantial  contrary  evi- 

w 

dence3*  that  the  fair  investment  value  of  the  warrants  was 
at  least  $1.60  each  and  that  the  market  value  of  such  stock 
is  very  likely  to  reach  $25  a  share  ($32.50  if  it  had  not 
been  for  the  special  capital  dividend)  within  the  next 
12  or  15  years.  This  evidence  was  based  primarily  on 
comparable  or  larger  increases  in  the  earnings  and  market 
and  net  asset  values  of  the  common  stock  of  substantially 
all  other  comparable  investment  companies  during  the 
past  12  years. 

The  Commission  disregarded  the  Committee’s  evi¬ 
dence  and  approved  the  amended  plan,  concluding  that 
the  warrants  constitute  “a  corporate  complexity  which 
must  be  eliminated  under  the  standards  of  Section  11(b) 
(2)”  of  the  Act,  that  the  likelihood  of  an  increase  of  the 
market  value  of  the  Common  Stock  to  $19.25  was  too 
conjectural,  and  that  the  holders  of  the  warrants  “are 
not  entitled,  under  the  standards  of  fairness  and  equity, 
to  any  participation  in  the  reorganization  of  United.”35 

The  Committee  (which  represents  1,055  holders  of  ap¬ 
proximately  1,190,000  warrants)  contends  that  the  plan 
should  be  modified  to  leave  the  warrants  outstanding  un¬ 
changed  except  for  a  reduction  in  their  exercise  price  to 
$19.25. 

32  Committee’s  App.  2-12a,  l5-27a,  31-7a.  | 

33  Committee’s  App.  3a,  35-6a. 

34  Committee’s  App.  40-91a,  113-4a. 

35  The  Commission  referred  to  “standards  of  fairness  and  equity”!  No¬ 
where  did  it  have  the  intellectual  fortitude  to  state  to  whom  it  would  in  its 
opinion  be  unfair  to  leave  the  warrants  outstanding  with  the  present  or  the 
reduced  exercise  price.  Standards  do  not  exist  in  a  vacuum.  Perhaps  counsel 
for  the  Commission  in  his  brief  can  repair  this  omission. 
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STATEMENT  OF  POINTS 

Point  One — The  effect  of  the  cancellation  of  the  warrants 
is  to  donate  the  rights  of  the  warrant  holders  to  the 
stockholders. 

Point  Two — Fairness  requires  and  the  standards  of  the 
Act  permit  that  the  exercise  price  of  the  warrants  be 
reduced  to  $19.25  and  that  they  be  treated  as  though 
this  had  been  done. 

Point  Three — The  warrants  are  not  a  complexity  remov¬ 
able  under  the  Act. 

Point  Four — The  plan  is  unfair  to  warrant  holders  and 
there  is  no  substantial  evidence  to  the  contrary. 

SUMMARY  OF  ARGUMENT 

POINT  ONE — The  effect  of  the  cancellation  of  the  war¬ 
rants  is  to  donate  the  rights  of  the  warrant  holders 
to  the  stockholders. 

The  plan  cancels  without  compensation  United’s  out¬ 
standing  warrants  to  buy  its  Common  Stock.  The  war¬ 
rants  represent  a  portion  which  has  been  carved  out  of 
the  Common  Stock  equity  and  sold  by  the  stockholders  to 
the  warrant  holders.  On  cancellation  of  the  warrants, 
all  of  that  equity  will  belong  to  the  stockholders  alone. 
The  plan  thus  does  not  cancel  any  rights  but  provides  for 
a  mandatory  donation  of  the  warrant  holders’  rights  to  the 
stockholders. 

POINT  TWO — Fairness  requires  and  the  standards  of  the 
Act  permit  that  the  exercise  price  of  the  warrants 
be  reduced  to  $19.25  and  that  they  be  treated  as 
though  this  had  been  done. 

In  1949  United  was  required  by  the  Act  to  distribute 
30%  of  its  assets  to  the  Common  stockholders  as  a  special 
capital  dividend.  It  presumably  never  would  have  done 
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so  but  for  the  Act.  To  be  fair  to  warrant  holders  and 
place  them  in  the  same  position  that  they  occupied  prior 
to  this  distribution,  a  corresponding  30%  reduction  in  the 
exercise  price  of  the  warrants  from  $27.50  to  $19.25  per 
share  is  necessary  and  fair  to  stockholders. 

Such  a  reduction  in  price  is  consistent  with  and  allow¬ 
able  under  the  standards  imposed  by  the  Act  on  the 
issuance  of  new  securities,  as  the  Commission  has  often 
decided.  Even  if  it  were  not,  in  this  case  the  Commission 
is  not  required  to  follow  these  standards  and  should  apply 
instead  the  standards  of  the  Investment  Company  Act  of 
1940,  to  which  United  will  become  subject  and  which  ex¬ 
pressly  permit  the  issuance  of  any  warrant  under  these 
circumstances. 

POINT  THREE — The  warrants  are  not  a  complexity  re¬ 
movable  under  the  Act. 

The  Commission  has  no  jurisdiction  to  approve  of  the 
cancellation  of  the  warrants  unless  it  is  “necessary,” 
i.  e.,  unless  the  warrants  so  complicate  United’s  corpo¬ 
rate  structure  that  it,  in  turn,  unduly  or  unnecessarily 
complicates  the  structure  of  a  holding  company  system. 

The  Act  should  be  construed  so  as  to  permit  elimination 
of  securities  only  when  they  create  a  problem  or  evil 
enumerated  in  the  Act.  The  warrants  create  no  such 
problem  or  evil.  The  Act  is  not  concerned  with  investment 
companies  which  are  not  holding  companies,  a  status 
United  will  have  when  the  plan  is  consummated,  and  for¬ 
bids  the  Commission  to  require  any  change  in  the  corporate 
structure  of  such  companies. 

Since  there  is  no  express  finding  of  what  constitutes 
the  “structure”  of  United’s  holding  company  system,  and 
no  finding  or  evidence  at  all  that  the  warrants  (or 
United’s  corporate  structure)  complicate  the  structure 
of  that  system,  the  Commission  lacked  jurisdiction  to 
approve  the  plan. 
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Summary  of  Argument. 


The  Commission  found  that  the  warrants  unduly 
complicate  United’s  corporate  structure.  A  corporate 
structure  is  “complicated”  when  it  is  intricate,  difficult 
to  understand,  prevents  the  corporation  involved  from 
performing  its  functions  or  burdens  a  holding  company 
system.  United’s  structure  and  that  of  its  system  are  not 
complicated.  It  is  far  simpler  than  many  which  the  Com¬ 
mission  has  approved,  including  17  structures  with  war¬ 
rants  or  the  more  complex  convertible  securities  or  both. 
Even  if  warrants,  which  constitute  a  perpetual  right  to 
demand  an  increase  in  common  shares,  unduly  complicate 
the  corporate  structure  of  a  public  utility  company  (which 
might  not  always  be  able  to  use  new  capital  funds),  such 
is  not  the  case  with  an  investment  company. 

POINT  FOUR — The  plan  is  unfair  to  warrant  holders 

and  there  is  no  substantial  evidence  to  the  contrary. 

The  plan  can  be  approved  only  if  the  Commission 
affirmatively  finds,  as  it  cannot  do  on  this  record,  that 
there  are  no  grounds  for  a  reasonable  expectation  that 
United’s  stock  (currently  worth  about  $5)  may  become 
worth  $19.25  in  the  foreseeable  future.  The  Commission 
instead  stated  that  it  could  not  find  that  there  is  a  rea¬ 
sonable  expectation  that  the  market  price  of  such  stock 
will  become  worth  $19.25.  The  Commission’s  test  places 
the  burden  of  proof  on  the  warrant  holders  instead  of  the 
proponents  of  the  plan.  This  test  is  erroneous  where  a 
plan  donates  something  to  stockholders  and  thus  cannot 
be  unfair  to  them,  but  must  be  found  fair  to  the  warrant 
holders  from  whom  it  takes  that  something. 

The  testimony  that  the  price  of  the  stock  would  not 
exceed  $7  within  the  foreseeable  future  was  based  on  the 
past  and  present  earnings  and  assets  of  United  and  upon 
guesses.  Since  United  is  to  become  an  investment  com¬ 
pany,  the  assets  (investments)  of  which  cannot  be  foretold, 
testimony  with  this  basis  is  worthless.  The  contrary  testi¬ 
mony  that  the  stock  would  be  worth  $25  within  12  or  15 
years  was  properly  based  on  evidence  that  increases  in 
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the  earnings  and  net  asset  and  market  values  of  the  com¬ 
mon  stock  of  substantially  all  comparable  investment  com¬ 
panies  during  the  past  12  years  have  averaged  in  excess 
of  the  amount  required  to  bring  the  market  price  of  United 
stock  to  $25.  The  record  does  not  support  even  the  Com¬ 
mission’s  inability  to  find  that  the  stock  will  become  worth 
$19.25  in  the  foreseeable  future.  It  clearly  would  not  sup¬ 
port  the  affirmative  finding  required. 

ARGUMENT 

i 

POINT  ONE — The  effect  of  the  cancellation  of  the  war¬ 
rants  is  to  donate  the  rights  of  the  warrant  holders 
to  the  stockholders. 

Before  discussing  the  problems  involved  in  this  case 
it  is  desirable  to  consider  the  nature  of  warrants. 

“A  warrant  to  subscribe  to  stock  is  nothing  but 
a  contract  by  which  the  corporation  gives  an  irrevo¬ 
cable  option  to  the  holder  to  purchase  authorized  cor¬ 
porate  stock  for  a  period  of  time  at  a  price  and  upon 
terms  specified  in  the  contract.”36  , 

In  this  case  the  warrants  are  contracts  giving  the  holders 
a  perpetual  option  to  purchase  Common  Stock  of  United 
at  any  time  for  $27.50  per  share.  Such  a  warrant  con¬ 
sists  of  a  right  to  share  in  the  future  prosperity  of  the 
enterprise.37 

“Option  warrants  are  essentially  a  device  to  give 
a  separate  embodiment  to  the  element  of  future  pros¬ 
pects.”38 

“Warrants  *  *  *  represent  a  perpetual  call  upon 
a  portion  of  the  increment  in  value  of  the  enter¬ 
prise.  ’  ’39 

36  Tribble  v.  J.  W.  Greer  Co.,  83  F.Supp.  1015,  1022  (D.Mass.  1949). 

37  Committee’s  App.  41-4a. 

38  Graham  and  Dodd,  Security  Analysis  (2d  ed.  1940),  p.  644. 

39  Electric  Power  &  Light  Corp.,  HCAR  8889  (1949),  pp.  72-3,  enforced 
S.D.N.Y.  (1949),  aff’d  176  F2d  687  (C.A.  2  1949),  stay  denied  337  U.S.  903 
(1949). 
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The  Commission  has  said,  in  discussing  debentures  con¬ 
vertible  into  common  stock, 

“the  conversion  feature,  being  essentially  an  option 
to  obtain  common  stock,  is  an  interest  that  has  been 
carved  out  of  the  common  stockholders ’  equity.  As 
such  it  represents  a  potential  share  in  both  the  com¬ 
pany’s  surplus  and  future  earnings.”40 

What  the  Common  stockholders  of  United  did  in 
1929  when  they  sold  the  warrants  was  to  treat  their  com¬ 
mon  stock  equity  as  though  it  were  a  pie.  They  cut  the  pie 
into  three  pieces.  One  piece  represents  all  of  the  assets 
and  potential  earnings  of  United  at  all  times  when  its 
stock  is  worth  $27.50  or  less  per  share  in  the  market.  The 
second  piece  represents  about  80%  of  the  further  increase 
in  assets  and  earning  power  of  United  at  all  times  when 
its  Common  Stock  has  a  market  value  of  over  $27.50  per 
share.  The  third  piece  represents  the  remaining  20%  of 
that  increase  at  such  times. 

The  first  two  pieces  the  Common  stockholders  kept  for 
themselves.  The  third  piece  they  sold  to  the  warrant  hold¬ 
ers.  What  the  present  plan,  submitted  by  United’s  man¬ 
agement,  to  wit,  its  Common  stockholders,  proposes  is  that 
the  third  piece  now  be  eliminated  or  cancelled  without  com¬ 
pensation.  When  and  if  this  is  done,  the  second  piece 
(owned  by  the  Common  stockholders)  instead  of  repre¬ 
senting  80%  of  the  increase  in  assets  and  earning  capacity 
of  United  under  the  circumstances  described  is  auto¬ 
matically  enlarged  so  that  it  represents  100%  of  such 
increase.  In  other  words  the  plan  does  not  really  cancel 
any  rights  at  all.  By  cancelling  the  warrants,  it  merely 
donates  the  rights  of  the  warrant  holders  to  the  stock¬ 
holders. 

To  illustrate  the  point  let  us  assume,  in  the  interest 
of  simplicity,  that,  instead  of  there  being  outstanding 
14,072,149.5  shares  of  Common  Stock  and  warrants  to  pur¬ 
chase  3,732,059  additional  such  shares  at  $27.50  per  share, 


40  Public  Service  Co.  of  Indiana,  Inc.,  HCAR  7554  (1947). 
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there  are  12, CKX), 000  such  shares  and  warrants  to  purchase 
3,000,000  additional  such  shares  at  $20  per  share.  Let  us 
suppose  that  the  net  asset  and  market  values  of  the 
Common  Stock  reach  $20.  No  warrants  will  be  exercised 
until  this  point,  so  that  the  net  asset  and  market  values  of 
all  the  Common  Stock  will  be  $240,000,000  (12,000.000  x 
$20,),  all  of  which  will  still  belong  to  the  holders  of  the 
present  Common  Stock. 

Now  let  us  suppose  that  the  net  asset  and  market 
values  of  the  Common  Stock  increase  by  $5  a  share,  a 
total  of  $60,000,000,  to  $300,000,000  or  $25  per  share  for 
each  of  the  outstanding  12,000,000  shares.  At  this  point 
warrants  will  be  exercised,  since  the  warrant  holders  can 
buy  for  $20  a  share  of  stock  which  has  a  market  value 
of  about  $25.  Let  us  assume  they  all  do  so  and  pay  to 
United  $20  x  3,000,000,  a  total  of  an  additional  $60,000,000. 
The  assets  of  United  thereupon  are  increased  by  that 
amount  to  $360,000,000.  These  assets  belong  not  only  to 
the  holders  of  the  present  12,000,000  shares  of  stock  but 
also  pro  rata  to  the  holders  of  the  3,000,000  new  shares 
issued  on  the  exercise  of  the  warrants,  a  total  of  15,000,000 
shares.  $360,000,000  divided  by  15,000,000  gives  a  value 
per  share  of  $24  or  just  $4  more  than  the  $20  we  started 
with.  By  exercising  the  rights  granted  them  in  the  war¬ 
rants,  the  warrant  holders  have  acquired  $4  a  share  or 
20%  ($12,000,000)  of  the  $60,000,000  increase  in  the  value 
of  the  stock  and  assets  of  United.  The  holders  of  the  pres¬ 
ently  outstanding  Common  Stock  have  retained  $4  a  share 
or  80%  ($48,000,000)  of  that  increase. 

If  on  the  other  hand  the  present  plan  should  be  put 
into  effect  and  the  warrants  cancelled,  the  warrant  hold¬ 
ers  will  never  be  able  to  acquire  this  $12,000,000  to  which 
they  are  presently  entitled  and  for  which  they  have  al¬ 
ready  paid.  On  the  contrary  it  will  belong  exclusively  to 
the  Common  stockholders  whose  present  80%  interest 
($48,000,000  or  $4  a  share)  in  the  increased  value  of 
United’s  enterprise  'will  have  become  100%  or  $60,000,000 
($5  a  share). 
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A  proposal  so  manifestly  unfair  to  the  holders  of 
warrants  must  be  closely  scrutinized  by  this  Court  in  the 
light  of  the  provisions  of  the  Act  and  should  be  upheld 
only  if  it  is  required  by  a  clear  statutory  mandate.  We 
submit  that  no  such  mandate  exists. 

The  warrants  represent  the  right,  by  the  purchase  of 
additional  stock,  to  share  with  the  present  stockholders 
the  future  earnings  of  United.  The  warrant  holders’  20% 
share  of  such  earnings  and  the  stockholders’  80%  share 
are  alike  except  as  to  quantity.  The  warrants  rank  equally 
with  and  are  not  “junior”  or  “inferior”  to  the  stock  in 
any  way  (in  the  way,  for  example,  that  stock  is  junior  or 
inferior  to  debt  or  that  common  stock  is  junior  or  in¬ 
ferior  to  the  usual  preferred  stock). 

POINT  TWO — Fairness  requires  and  the  standards  of  the 
Act  permit  that  the  exercise  price  of  the  warrants  be 
reduced  to  $19.25  and  that  they  be  treated  as  though 
this  had  been  done. 

1.  Fairness  requires  such  a  reduction. 

A  simplification  plan  cannot  be  approved  under  Sec¬ 
tion  11(e)  of  the  Act  unless  it  is  found  by  the  Commission 
and  the  Court  to  be  “fair  and  equitable  to  the  persons 
affected  by  such  plan”,  in  this  case  the  warrant  holders 
and  the  Common  stockholders  of  United.  In  1943  United 
was  ordered  by  the  Commission  to  change  its  capitaliza¬ 
tion  to  one  class  of  stock  and  to  cease  to  be  a  holding 
company.  In  1949,  in  partial  compliance  with  the  latter 
of  these  requirements,  United  filed  a  plan  for  the  distribu¬ 
tion  to  its  Common  stockholders  of  a  portion  of  its  hold¬ 
ings  of  stock  of  Niagara  Hudson  Power  Corporation  (a 
public  utility  holding  company)  then  in  United ’s  port¬ 
folio.  The  Commission  entered  an  order  approving  of 
this  plan.  As  a  result  there  were  distributed  to  the  Com¬ 
mon  stockholders  of  United,  as  a  special  capital  dividend, 
stock  of  Niagara  Hudson  Power  Corporation  having  an 
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aggregate  market  value  at  the  time  equal  to  about  30% 
of  the  market  value  of  all  of  United’s  assets. 

When  the  Commission  thus  ordered  the  payment  of 
the  special  capital  dividend  to  United’s  stockholders,  it 
stated  that,  in  considering  United’s  final  plan  (here  under 
review),  it  -would  see  that 

“whatever  provision  is  made  for  ( the  warrant 
holders)  will  give  fair  recognition  to  (their)  rights  on 
the  same  basis  as  if  the  question  were  considered 
prior  to  the  making  of  the  present  distribution .”41 

The  simplest  method  of  recognizing  the  warrant  hold¬ 
ers’  rights  on  this  basis  is  to  reduce  the  exercise  price  of 
the  warrants  by  30%  from  $27.50  to  $19.25.  The  dividend 
presumably  never  would  have  been  paid  except  for  the 
mandate  of  the  Act,  and  the  Act  requires  standards  of 
fairness  to  be  applied  on  the  assumption  that  the  companies 
involved  are  to  continue  as  going  concerns  and  are  not  to 
be  liquidated  or  simplified  pursuant  to  the  Act.42  The 
Common  stockholders  will  be  in  exactly  the  same  relative 
position  if  a  warrant  holder  exercises  a  warrant  at  $19.25 
as  they  would  be  if,  prior  to  the  distribution,  he  had  ex¬ 
ercised  it  at  $27.50.  The  reduction  in  exercise  price  is 
therefore  fair  to  the  stockholders. 

No  substantial  objection  to  the  fairness  of  this  reduc¬ 
tion  in  exercise  price  has  been  made  by  the  Commission, 
United,  or  anyone  else,  and  none  was  suggested  by  any 
witness.43 

The  warrants,  for  purposes  of  considering  the  fair¬ 
ness  of  the  plan,  should  be  considered  as  though  exercis¬ 
able  at  the  lower  figure. 

i 

2.  The  Act  permits  such  a  reduction. 

The  issuance  of  securities  by  companies  subject  to  the 
Act  is  regulated  by  Sections  6  and  7  of  the  Act,  -which 

41  The  United.  Corf.,  HCAR  9431  (1941),  at  p.  6,  aff’d  Phillips  v.  S.E.C., 

App.  D.C.  ,  185  F.2d  746  (1950). 

42  Otis  &  Co.  v.  S.E.C.,  323  U.S.  624  (1945).  j 

43  Committee's  App.  32-7a,  76-8a. 
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require  that  proposed  issues  meet  specified  standards  as 
to  appropriateness  of  the  type  of  security  to  the  earning 
power  and  structure  of  the  issuer  and  other  matters.  As¬ 
suming  that  a  reduction  in  the  exercise  price  of  outstand¬ 
ing  warrants  is  equivalent  to  the  issuance  of  a  new  secur¬ 
ity,  such  a  reduction  does  comply  with  these  standards. 
The  Commission  has  so  held  in  six  cases  approving  of  the 
issuance  of  new  warrants  to  effect  a  reorganization  (a 
permissible  purpose  under  Section  7(c)(2)(A)).44  It  has 
held  in  thirteen  cases  that  the  issuance  of  the  more  com¬ 
plex  convertible  securities  complies  with  the  standards  of 
Sections  6, 45  7, 40  and  11.4T  It  cannot,  therefore,  without 
overruling  all  these  cases  (none  of  which  are  mentioned  in 
the  SEC  Findings  and  some  of  which  have  been  approved 
by  the  courts)  hold  that  a  reduction  in  the  exercise  price 
of  United  rs  warrants  does  not  comply  with  those  standards. 

Even  assuming  that  the  standards  of  Sections  6  and  7 
of  the  Act  apply  to  a  reduction  of  the  exercise  price  of  the 
warrants  and  that  such  a  reduction  would  violate  those 
standards,  the  standards  are  not  mandatory  but  are  only 

44  The  Middle  West  Corp.,  1  S.E.C.  256  (1935)  ;  Missouri  Public  Service 
Corp.,  2  S.E.C.  7  (1937)  ;  Illinois  Power  and  Light  Corp.,  2  S.E.C.  266 
(1937)  ;  Arkansas-Missouri  Power  Corp.,  2  S.E.C.  413  (1937)  ;  Inter¬ 
national  Paper  and  Power  Co.,  2  S.E.C.  580  (1937)  ;  Peoples  Light  and  Power 
Co. ,2  S.E.C.  829  (1937). 

45  Central  Ohio  Light  &  Power  Co.,  2  S.E.C.  402  (1937);  Washington 
Gas  Light  Co.,  2  S.E.C.  405  (1937)  ;  Washington  Gas  Light  Co.,  3  S.E.C.  452 
(1938)  ;  Northern  States  Power  Co.,  4  S.E.C.  320  (193S)  :  Public  Service  Co. 
of  Indiana,  Inc.,  HCAR  7554  (1947). 

46  Illinois  Pozcer  and  Light  Corp.,  supra,  note  44;  Peoples  Light  and 
Pozoer  Co.,  supra,  note  44;  Lone  Star  Gas  Corp.,  3  S.E.C.  787  (1938)  ;  Repub¬ 
lic  Electric  Pozoer  Corp.,  3  S.E.C.  992,  1103  (193S). 

47  Republic  Electric  Power  Corp.,  supra,  note  46;  The  United  Gas 
Improvement  Co.,  12  S.E.C.  1080  (1943);  Nezv  England  Gas  &  Electric 
Ass'n.,  HCAR  6729  (1946),  enforced  D.Mass.  (1946),  vacated  (1947),  new 
plan  approved  HCAR  7181  (1947),  enforced  (1947)  ;  Public  Serznce  Corp.  of 
N.J.,  HCAR  8002  (194S),  enforced  D.N.J.  (1948);  Niagara  Hudson  Pozoer 
Corp.,  HCAR  9270  (1949),  enforced  86  F.Supp.  697  (N.D.N.Y.  1949),  reversed 
sub  nom.  S.E.C.  v.  Leventritt,  179  F.2d  615  (C.A.  2  1950),  reversed  sub  nom. 
Niagara  Hudson  Power  Corp.  v.  Leventritt,  340  U.S.  336  (1951). 
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advisory  in  Section  11  proceedings.48  Since  they  do  not 
have  to  be  followed,  they  should  not  be  followed  where 
to  follow  them  would  result  in  an  injustice  as  it  would 
here. 

Particularly  is  this  true  in  the  case  of  United,  which 
is  to  be  transformed  by  the  pending  plan  into  an  invest¬ 
ment  company.  In  such  a  case  the  standards  to  be  followed 
are  not  those  of  the  Public  Utility  Holding  Company  Act, 
which  will  no  longer  be  applicable  to  it.  Instead  they 
are  the  standards  imposed  by  the  Investment  Company  Act 
of  1940,  which  the  Commission  is  also  charged  with  ad¬ 
ministering,  and  to  which  United  will  at  that  time  be  sub¬ 
ject.  That  act  provides 

“Any  warrant  may  be  issued  in  exchange  for  out¬ 
standing  icarrants  in  connection  with  a  plan  of  re¬ 
organization A’49 

In  passing  on  other  phases  of  United’s  plan,  the 
Commission  considered  and  applied  the  standards  pre¬ 
scribed  in  the  Investment  Company  Act.50  It  should  also 
apply  those  standards  in  determining  whether  the  exercise 
price  of  the  warrants  may  be  reduced.  Such  a  reduction 
in  price  is  expressly  authorized  by  the  Investment  Com¬ 
pany  Act.  It  is  not  clearly,  if  at  all,  prohibited  by  the 
Public  Utility  Holding  Company  Act.  It  should  there¬ 
fore  be  allowed  in  the  light  of  “ the  facts  and  require¬ 
ments  of  the  'particular  situation  presented.”*0 

48  Public  Service  Commission  of  N.Y.  v.  S.E.C.,  166  F.2d  784  (C.A.  2 
194S),  cert.  den.  334  U.S.  838  (1948). 

49  Act  of  Aug.  22,  1940,  c.  686,  §  18  (54  Stat.  817)  U.S.C.,  Title  15,  §S0a- 
18.  The  Commission  in  1951  issued  an  order  permitting  the  issuance  of  per¬ 
petual  warrants  of  an  investment  company  in  exchange  for  other  warrants  in 
a  reorganization  case  under  this  subsection.  Tri-Continental  Corp.,  Investment 
Company  Act  of  1940  Release  No.  1572  (1951). 

50  In  passing  on  a  recommendation  that  a  two-thirds  vote  of  stockholders 
be  required  to  change  a  cumulative  voting  provision,  the  Commission  said: 

‘'(United)  emphasises  that  it  is  to  become  a  regulated  investment  com¬ 
pany  and  points  out  that  there  is  no  general  requirement  of  a  two-thirds 
vote  to  change  the  certificate  of  incorporation  in  the  case  of  such  com¬ 
panies,  that  other  regulated  investment  companies  have  no  such  require- 
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POINT  THREE — The  warrants  are  not  a  complexity  re¬ 
movable  tinder  the  Act. 

The  sole  basis  for  the  jurisdiction  of  the  Commission 
to  approve  a  plan  which  wipes  out  the  warrants  is  that 
they  alone  so  complicate  United’s  structure  that  it,  in 
turn,  “unduly  or  unnecessarily  complicates  the  structure” 
of  the  holding  company  system  of  United,  under  sub¬ 
section  11(b)(2)  of  the  Act,  which  reads: 

“It  shall  be  the  duty  of  the  Commission  *  *  *  to 
require  *  •  *  that  each  registered  holding  company 

*  *  *  shall  take  such  steps  as  the  Commission  shall 
find  necessary  to  ensure  that  the  corporate  structure 

*  *  *  of  any  company  in  the  holding-company  system 
does  not  unduly  or  unnecessarily  complicate  the  struc¬ 
ture  *  *  *  of  such  holding-company  system.” 

Unless  the  warrants  create  such  a  complexity  their 
elimination  is  not  “necessary  to  effectuate  the  provisions 
of  subsection  (b)”  and  the  Commission  was  without 
power  to  approve,  under  Section  11(e),  a  plan  eliminating 
them. 

United  has  no  securities  outstanding  except  14,072- 
149.5  shares  of  Common  Stock  and  the  perpetual  warrants 
to  purchase  3,732,059  additional  such  shares  for  $27.50  per 
share.  On  consummation  of  the  plan  it  will  not  be  a 
holding  company  or  a  part  of  any  holding  company  system. 
We  submit  that  its  corporate  structure  is  not  unduly 
or  unnecessarily  complex.  We  further  submit  that  any 
possible  complexity  which  the  warrants  do  cause  is  not 

ment,  and  that  even  a  change  in  the  investment  policy  of  such  a  company 
may  be  effected  by  majority  vote  under  the  Investment  Company  Act  of 
1940. 

“In  examining  provisions  in  a  plan  filed  under  Section  11(e)  relat¬ 
ing  to  such  matters  as  cumulative  voting  and  procedures  for  amendment 
of  certificates  of  incorporation  with  respect  thereto  zee  must  look  at  the 
facts  and  requirements  of  the  particular  situation  presented.  We  have  done 
so  here  and  have  concluded  that  under  the  circumstances  presented,  in¬ 
cluding  the  fact  that  United  proposes  to  operate  in  the  future  as  a  regis¬ 
tered  investment  company,  the  rights  of  the  holders  of  minority  interests 
in  United  zvill  be  adequately  protected  under  the  amendment  procedure 
presently  applicable.  We  shall  not  require  a  modification  of  the  plan  in 
this  respect.”  Petitioner’s  App.  la,  p.  29. 
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removable  under  the  Act,  since  it  is  not  and  will  not  be, 
and  has  not  been  found  by  the  Commission  to  be,  an 
undue  or  unnecessary  complexity  in  “the  structure  •  •  • 
of  (a)  holding  company  system.’ ’ 

Whether  the  warrants  do  create  such  a  complexity  is 
a  matter  of  law  to  be  determined  by  this  Court. 

i 

1.  The  Act  should  be  construed  to  accomplish  its  pur¬ 
pose  of  eliminating  the  evils  it  enumerates  and  not  ex¬ 
tended  to  other  situations. 

The  Act  was  passed  because  the  Congress  found  that 
public  utility  companies  and  their  subsidiary  companies 
are  affected  with  a  national  public  interest  (Section  1(a)), 
which,  along  with  the  interests  of  investors  and  consumers, 
requires  that  the  problems  and  evils  enumerated  in  Section 
1(b)  be  met  and  eliminated.  Section  1(c)  provides: 

“it  is  hereby  declared  to  be  the  policy  of  this  title, 
in  accordance  ivith  which  policy  all  the  provisions  of 
this  title  shall  be  interpreted,  to  meet  the  problems 
and  eliminate  the  evils  as  enumerated  in  this  section, 
connected  with  public-utility  holding  companies  which 
are  engaged  in  interstate  commerce  or  in  activities 
which  directly  affect  or  burden  interstate  commerce; 
and  for  the  purpose  of  effectuating  such  policy  to 
compel  the  simplification  of  public-utility  holding- 
company  systems  and  the  elimination  therefrom  of 
properties  detrimental  to  the  proper  functioning  of 
such  systems,  and  to  provide  as  soon  as  practicable 
for  the  elimination  of  public-utility  holding  companies 
except  as  otherwise  expressly  provided  in  this  title.” 

The  problems  and  evils  enumerated  include  only  situa¬ 
tions  which  have  to  do  with  operating  public  utility  com¬ 
panies  and  the  holding  companies  which  control  them. 
United  on  consummation  of  the  plan  is  to  have  no  subsid¬ 
iaries  and  will  not  even  be  a  holding  company  subject  to 
the  Act,  but  will  be  an  investment  company  subject  to  other 
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laws  and  regulations.  The  elimination  of  the  warrants 
is  not  necessary  to  effectuate  the  policy  of  the  Act  or 
to  solve  any  of  the  problems  or  correct  any  of  the  evils 
enumerated  in  the  Act.51  Section  11  should  be  so  con¬ 
strued  as  to  limit  its  application  to  cases  where  such 
problems  or  evils  exist.  It  should  not  be  extended  by 
administrative  or  judicial  construction  to  require  the 
elimination  of  the  warrants  without  compensation  to  the 
holders  when  such  elimination  would  not  further  the  pur¬ 
poses  of  the  statute,  and  would  inflict  a  great  injustice 
on  the  warrant  holders. 

That  this  method  of  construing  the  Act  is  correct  and 
particularly  applicable  to  Section  11(b)(2)  clearly  appears 
from  remarks  of  the  Supreme  Court  in  American  Power 
&  Light  Co.  v.  S.E.C.  There,  in  upholding  the  constitu¬ 
tionality  of  that  section,  the  court  said: 

“Since  the  mandates  of  ^11  ( b )  (2)  are  directed 
solely  to  public  utility  holding  company  systems  that 
use  the  channels  of  interstate  commerce,  the  validitv 
of  that  section  under  the  commerce  clause  becomes  ap¬ 
parent.  It  is  designed  to  prevent  the  use  of  those 
channels  to  propagate  and  disseminate  the  evils  which 
had  been  found  to  flow  from  unduly  complicated 
systems  and  from  inequitable  distributions  of  voting 
power  among  security  holders  of  the  systems.52 

The  Commission  has  recognized  the  same  principle. 
In  Electric  Bond  and  Share  Co.,  after  discussing  various 
evils  enumerated  in  Section  1(b)  which  a  sub-holding 
company  (National)  created,  the  Commission  said: 

51  The  only  possible  enumerated  “evil”  which  it  might  be  contended  the 
warrants  have  anything  to  do  with  is  the  last  item  in  Section  1(b)(5)  which 
refers  to  a  situation  where  “there  is  *  *  *  lack  of  economics  in  the  raising 
of  capital.”  However,  the  Commission  made  no  finding  on  this  point  and  the 
only  evidence  on  the  subject  is  to  the  effect  that  there  is  no  need  to  dispose  of 
the  warrants  as  such  and  that  the  existence  of  the  warrants  will  not  substan¬ 
tially  adversely  affect  United’s  ability  to  issue  and  sell  additional  common  stock 
(Committee’s  App.  17a,  98-9a).  This  was  a  finding  proposed  by  the  Com- 
mittec.  See  note  15,  supra. 

52  329  U.S.  90,  100  (1946). 
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“These  are  among  the  complications  which  pres¬ 
ently  result  from  the  continued  existence  of  Na¬ 
tional.  There  can  be  no  question  that  these  constitute 
‘ undue 7  complications  within  the  statutory  meaning, 
since  most  of  them  are  expressly  enumerated  in  the 
statute  as  among  the  very  abuses  against  which  it  is 
directed.  (Section  1  of  the  Act.)”53 

The  Act  itself  and  Section  11(b)(2)  in  particular 
must  be  read  as  a  whole.  In  construing  the  relevant 
portion  of  Section  11(b)(2)  the  Commission  ignored  the 
final  sentence  of  the  first  paragraph  of  that  section.  This 
sentence  states,  “nothing  in  this  paragraph  shall  author¬ 
ize  the  Commission  to  require  any  change  in  the  cor¬ 
porate  structure  or  existence  of  any  company  which 
is  not  a  holding  company  .”  United  under  the  plan 
here  under  review  will  cease  to  be  a  holding  com¬ 
pany.  This  fact  removes  the  need,  if  not  the  jurisdic¬ 
tion,  of  the  Commission  to  concern  itself  with  United’s 
corporate  structure.54  The  Act  is  not  concerned  with  the 
structure  of  other  types  of  companies.  To  construe  the 
Act  as  permitting  the  Commission  to  do  today  what  it 
cannot  do  tomorrow,  when  no  purpose,  useful  or  other¬ 
wise,  specified  in  the  Act  is  thereby  served,  is  not  only 
so  unjust  but  so  unnecessary  as  to  be  clearly  beyond  the 
contemplation  of  Congress. 

2.  United’s  corporate  structure  does  not  complicate 
the  structure  of  a  holding  company  system  and  there  is 
no  finding  or  evidence  to  the  contrary,  which  requires 
the  reconsideration  of  the  plan  by  the  Commission, 

Under  Section  11(b)(2)  the  Commission  is  without 
jurisdiction  to  simplify  the  corporate  structure  of  a  Single 
holding  or  other  company  as  such,  whether  it  is  a 

53  Electric  Bond  and  Share  Co.,  9  S.E.C.  97S,  993  (1941). 

54  Public  Service  Corf,  of  N.J.,  HCAR  S002  (1948),  enforced  D.N  J 
(194S),  at  p.  21. 
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“registered  holding  company”  or  not.  Thus  its  find¬ 
ing  (which  the  Committee  contends  is  wrong)  that 
United’s  structure  is  unduly  complicated  by  the  existence 
of  the  warrants  is  not  enough  to  justify  their  elimination. 
The  Commission  must  further  find  on  substantial  evidence 
that,  due  to  the  existence  of  the  ^warrants,  the  corporate 
structure  of  United  itself  unnecessarily  or  unduly  com¬ 
plicates  the  structure  of  a  holding  company  system. 

As  the  Commission  has  said  in  disposing  of  certain 
arguments  against  its  order  to  eliminate  a  security, 

“These  arguments,  in  our  opinion,  are  based  on 
a  misapprehension  of  the  primary  issue,  which  is  not 
whether  the  corporate  structure  of  (United)  itself  is 
unduly  or  unnecessarily  complicated  by  reason  of  the 
number  of  its  outstanding  classes  of  securities.  The 
issue  is  whether  such  a  corporate  structure  unduly  or 
unnecessarily  complicates  the  structure  of  its  hold¬ 
ing  company  system  as  a  whole.”55 

The  Commission’s  order  here  is  based  on  this  same 
misapprehension  since  it  wholly  neglected  to  consider 
this  question.  Since  there  is  no  finding  of  complexity  in 
the  structure  of  United’s  holding  company  system,  or 
even  an  express  finding  of  what  that  system  comprises, 
it  is  immaterial  whether  or  not  United’s  corporate  struc¬ 
ture  is  complex. 

The  approval  of  the  plan  in  the  absence  of  such  a 
finding  is  a  fundamental  jurisdictional  error.  The  war¬ 
rants  cannot  be  eliminated  without  it  and  the  case  must 
be  remanded  to  the  Commission  due  to  the  lack  of  this 
finding  unless  the  order  and  plan  are  modified  as  the 
Committee  requests. 

55  The  Commonwealth  &  Southern  Corp.,  11  S.E.C.  138,  152  (1942), 
aff’d  sub  nom.  Commonwealth  &  Southern  Corp.  v.  S.E.C.,  134  F.2d  747 
(C.A.  3  1943). 
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3.  The  warrants  do  not  complicate  the  structure  of 
United  or  its  system. 

There  have  been  few  cases  discussing  whether  or 
not  the  existence  of  a  single  class  of  securities  “com¬ 
plicates”56  a  “structure”  within  the  meaning  of  the  Act 
Most  of  the  cases  construing  the  word  had  to  do  with 
unfair  distribution  of  voting  power.  Such  cases  have 
no  bearing  on  United,57  since  the  warrant  holders  have 
no  vote.  Other  cases  involved  the  elimination,  from  a 
complex  holding  company  system,  of  an  entire  holding 
or  sub-holding  company.  The  fewT  cases  in  point  which 
involved  the  elimination  of  a  particular  class  of  securities 
indicate  that  a  security  “complicates”  a  “structure”  only 
if  it  impairs  the  ability  of  the  company  or  system  to 
function  usefully  and  efficiently. 

“A  corporate  structure  is  unduly  and  unneces¬ 
sarily  complicated  when  it  prevents  the  corporation 
involved  from  performing  its  functions.”58 


Another  case  involved  the  existence  of  preferred  stock  in 
the  top  holding  company  of  a  holding  company  system, 
where  the  senior  securities  of  subsidiaries  equaled  over 
77%  and  the  preferred  stock  over  20%  of  the  cost  of  the 
property  of  the  system,  leaving  only  about  3%  to  repre¬ 
sent  the  common  stock.  The  court  said, 

“The  question  involved  in  the  present  order  is 
merely  whether,  in  the  light  of  the  capital  structure 


56  “Complicate”  means,  “To  fold  or  twist  together ;  to  combine  intimately 

or  intricately ;  to  make  complex ;  to  combine  or  associate  so  as  to  make  intri¬ 
cate  or  difficult”.  “Complicated”  means,  “Consisting  of  parts  intricately  com¬ 
bined;  difficult  of  separation,  analysis,  solution,  or  the  like”.  Webster’s  New 
International  Dictionary  (2d  ed.  1937).  It  has  also  been  defined  as  “Consist¬ 
ing  of  many  parts  or  particulars  not  easily  severable  in  thought;  hard  to 
understand,  explain,  etc. ;  involved ;  intricate ;  confused.”  Niemcs  v.  Niemes, 
97  Ohio  St.  145, 152-3,  119  N.E.  503,  505  (1917).  ! 

57  “United  has  a  single  class  of  stock  and  there  is  no  inequitable  distribu¬ 
tion  of  voting  power.”  SEC  Findings,  Petitioner’s  App.  la,  p.  33. 


58  In  re  Community  Power  &  Light  Co.,  33  F.Sup.  901,  914  (S.D.N.Y. 


1940),  enforcing  6  S.E.C.  182  (1939). 
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of  Commonwealth’s  system,  the  continuance  of  any 
preferred  stock  will  so  burden  and  complicate  the 
system  in  connection  with  its  future  financing  and 
other  operations  as  to  run  afoul  of  the  standards  of 
simplicity  winch  Section  11(b)(2)  has  set.”50 

The  existence  of  the  wrarrants  does  not  prevent  United 
or  its  system  (which  will  cease  to  exist)  from  performing 
their  functions,  and  never  has,  nor  do  thev  burden  in  anv 
way  United  or  its  system. 

Considering  the  problem  as  an  original  question  and 
first  as  a  matter  of  common  sense,  it  is  clear  that  United’s 
warrants  create  no  complexity.  A  corporation  w’hich  has 
nothing  but  Common  Stock  outstanding  has  the  simplest 
corporate  structure  that  can  exist.  How*  the  Commission 
reached  the  conclusion  that  the  existence  of  warrants  to 
buy  additional  common  stock  makes  the  corporate  struc¬ 
ture  of  United  “unduly  or  unnecessarily  complicated”  is 
difficult  to  understand.  The  SEC  Findings  contain  no  dis¬ 
cussion  of  this  problem  and  no  authorities  on  it.60  Any 
corporation  at  any  time  has  the  right  to  issue  additional 
common  stock.  Surely  this  right  does  not  complicate  its 
corporate  structure.  Why  the  existence  of  a  contingent 
obligation  to  do  so,  such  as  a  warrant,  complicates  it  is 
not  apparent.  The  only  evidence  on  the  subject  in  the  rec¬ 
ord  is  to  the  effect  that  the  warrants  do  not  complicate 
the  structure.01 

The  inconsistency  and  unreasonableness  of  the  posi¬ 
tion  taken  by  the  Commission  on  this  point  is  illustrated 
by  a  comparison  of  the  structure  of  United  (consisting  of 
common  stock  and  warrants)  with  that  of  other  companies 
the  issuance  of  wThose  securities  the  Commission  has  ap- 

59  Commonwealth  &  Southern  Corp.  v.  S.E.C.,  134  F.2d  747,  754  (C.A. 
3  1943),  aff’g  11  S.E.C.  138  (1942).  To  the  same  general  effect  see  Central  & 
South  West  Utilities  Co.  v.  S.E.C.,  7S  App.D.C.  37,  136  F.2d  273  (1943). 

60  Except  a  dictum  in  The  Commonwealth  &  Southern  Corp.,  HCAR 
5S25  (1945),  where  there  is  a  conclusion  stated  to  that  effect  at  pp.  4S  and  59, 
again  without  discussion  or  citation  of  authority. 

61  Committee’s  App.  17a,  90a. 
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proved  under  the  Act.  One  example  is  that  of  Public  Serv¬ 
ice  Electric  and  Gas  Company  as  of  July  1,  1948*  the 
effective  date  of  the  reorganization  plan  of  its  parent, 
Public  Service  Corporation  of  New  Jersey.  The  capitaliza¬ 
tion  of  that  corporation  and  its  subsidiary  at  that  time  of 
the  issuance,  approved  by  the  Commission  under  the  Act, 
of  its  non-eallable  50-year  6%  Debenture  Bonds  due  1998, 
its  Preferred  Stock,  its  convertible  Dividend  Preference 
Common  Stock,  and  its  Common  Stock,  included  as  well 
bank  loans,  16  issues  of  prior  lien  bonds,  and  11  series  of 
first  and  refunding  mortgage  bonds  issued  under  two  mort¬ 
gages.03  Many  other  similarly  complex  corporate  struc¬ 
tures  which  have  been  approved  by  the  Commission  could 
be  cited.  To  find  United’s  structure  complex  therefore 
seems  wholly  unjustified. 

Looking  at  the  precedents,  the  same  conclusion  is 
reached.  The  Commission  has  in  at  least  six  cases  held 
that  a  corporation  subject  to  its  jurisdiction  under  the 
Act  may  properly  issue  new  warrants.03  The  Commission 
has  also  held  over  and  over  again,64  in  approving  reorgan¬ 
ization  plans  (many  of  which  were  later  approved  and 
enforced  by  the  courts)  and  in  passing  on  applications  for 
the  approval  of  the  issuance  of  new  securities,  that  a  con¬ 
vertible  security  is  not  an  undue  or  unnecessary  complexity 
within  the  meaning  of  Section  11(b)(2),  and  that  the 
issuance  of  such  a  security  complies  with  the  standards  of 
both  Section  6  and  Section  7  of  the  Act.  Yet,  as  the  Com¬ 
mission  recognized  in  Public  Service  Company  of  Indiana, 
Inc.,*5  a  security  convertible  into  common  stock  involves 
the  same  type  of  right  as  is  evidenced  by  a  warrant.  Such 
a  convertible  security,  moreover,  produces  a  more  complex 
result  than  a  warrant  because  a  corporation  with  such  a 

62  Public  Service  Corp.  of  N.J.,  HCAR  8002  (1948) ;  Public  Service  Elec¬ 
tric  and  Gas  Co.,  HCAR  8324  (1948). 

63  See  note  44,  supra. 

64  See  notes  45-7,  supra. 

65  "The  conversion  feature,  being  essentially  an  option  to  obtain  common 
stock,  is  an  interest  that  has  been  carved  out  of  the  common  stockholders’ 
equity.”  HCAR  7554  (1947). 
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security  has  necessarily  three  types  of  rights  outstanding: 
( a )  common  stock,  {b)  the  obligation  to  issue  additional 
common  stock  for  a  fixed  price,  i.  e.,  the  surrender  of  a 
convertible  security,  and  (c)  the  convertible  security. 
United’s  picture  is  less  complicated  because  United  has 
outstanding  items  (a)  and  ( b )  but  not  item  (c). 

Since  new  warrants  or  convertible  securities  can  be 
properly  issued  under  the  Act,  a  fortiori  the  continued 
existence  of  warrants  already  outstanding  does  not  create 
an  undue  and  unnecessary  complexity  which  the  Commis¬ 
sion  is  required  by  Section  11(b)(2)  of  the  Act  to  elimi¬ 
nate  from  the  structure  of  systems  subject  to  its  juris¬ 
diction. 

When  we  consider  the  cases  where  warrants  have  been 
cancelled''0  (as  distinguished  from  those  where  warrants 

66  In  five  cases  the  Commission  has  approved  plans  cancelling  warrants 
where  this  issue  was  not  raised  or  decided  since  no  one  contended  that  either 
the  old  or  new  warrants  should  be  outstanding  in  any  form.  United  Gas 
Corp.,  16  S.E.C.  531  (1944),  enforced  58  F.Supp.  501  (D.Del  1944),  afPd  162 
F.2d  409  (C.A.  3  1947)  ;  Community  Gas  and  Power  Co.,  HCAR  6436  (1946), 
enforced  71  F.Supp.  171  (D.Del.  1947),  aff’d  168  F.2d  740  (C.A.  3  1948),  cert. 
den.  334  U.S.  S46  (1948)  ;  American  &  Foreign  Power  Co.,  Inc.,  HCAR  7815 
(1947),  aff’d  80  F.Supp.  514  (D.Mc.  1948),  vacated  HCAR  9(M4  (1949); 
Niagara  Hudson  Power  Corp.,  supra,  note  47 ;  Electric  Pozcer  &  Light  Corp., 
supra,  note  39.  In  one  case  the  Commission  issued  an  order  requiring  a  hold¬ 
ing  company  to  retire  gradually  its  funded  debt  and  reduce  the  rest  of  its 
corporate  structure  (preferred  and  common  stock  and  warrants)  to  one  class 
of  stock.  The  Commonwealth  &  Southern  Corp.,  11  S.E.C.  138  (1942), 
aff’d  sub  notn.  Commonwealth  &  Southern  Corp.  v.  S.E.C.,  134  F.2d  74 7  (C.A. 
3,  1943).  In  that  case  also  no  warrant  holders  appeared,  and  there  was  no 
serious  contention  that  the  warrants  should  not  he  eliminated.  There  could 
hardly  have  been  since,  as  appears  at  page  144  of  11  S.E.C.,  the  market  price 
of  the  stock  would  have  had  to  multiply  37  times  to  equal  the  exercise  price 
of  the  warrants  and  there  neither  was,  nor  could  have  been,  any  evidence  that 
it  was  likely  to  do  so. 

In  certain  cases  involving  companies  where  the  Commission  had  previously 
approved  or  ordered  the  elimination  of  the  warrants,  the  Commission,  relying 
primarily  on  its  previous  decision  as  making  the  matter  res  adjudicata,  has  dis¬ 
approved  of  later  proposals  for  the  issuance  of  new  warrants  in  place  of  the 
old.  This  occurred  in  American  &  Foreign  Pozver  Co.,  Inc.,  HCAR  10870 
(1951);  The  Commonwealth  &  Southern  Corp.,  HCAR  5825  (1945)  at  pp. 
47-8;  The  Commonwealth  &  Southern  Corp.,  HCAR  7615  (1947),  in  note  25; 
and  The  Commonwealth  &  Southern  Corp.,  HCAR  8633  (1948)  at  p.  46, 
enforced  84  F.Supp.  809  (D.Del.  1949),  aff’d  184  F.2d  81,  85,  note  5  (C.A.  3 
1950),  cert.  den.  340  U.S.  929  (1951). 
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or  convertible  securities  were  issued)  under  the  Act,:  we 
find  the  matter  discussed  (but  not  decided)  by  only  one 
court.  In  that  case  the  perpetual  warrants  of  Niagara 
Hudson  Power  Corporation  were  eliminated  under  a  plan 
for  the  reorganization  of  that  corporation’s  system.  That 
plan  called  for  the  dissolution  of  Niagara  Hudson  Power 
Corporation  and  the  continuance  of  the  enterprise  by  a 
ne\v  public  utility  company.  The  court  said : 


“Section  11(a)  imposes  the  duty  on  the  Com¬ 
mission  to  decide  how  far  the  ‘corporate  structure’ 
of  a  registered  holding  company  ‘may  be  simplified’ 
and  ‘unnecessary  complexities  therein  eliminated’; 
and  in  the  discharge  of  that  duty  the  Commission 
w’as  free  to  eliminate  such  securities  as  these ,  com 
stituting  as  they  did  a  perpetual  right  to  demand  an 
increase  in  the  common  shares  of  the  new  company. 
Such  a  possible  future  increase  in  capital  of  a  public 
utility  company  might  v’ell  be  deemed,  certainly  a 
needless,  and  perhaps  a  disturbing,  ‘complexity’  in  its 
‘structure’.  Indeed,  wre  are  not  sure  that  the  appel¬ 
lant  seriously  disputes  this  omission  from  the  ‘Plan’; 
he  does  insist,  however,  that  any  such  action  must  be 
conditional  upon  giving  the  ‘warrant’  holders  a  'fair 
equivalent  in  cash;  and  the  Commission  and  the  com¬ 
pany  concede  as  much.  Therefore,  the  only  issule  is 
whether  it  was  permissible  to  appraise  the  * warrants’ 
as  worthless.”0,7 


This  was  merely  dicta  explanatory  of  hovr  the  case 
arose,  as  appears  from  the  quoted  remarks  of  the  court, 
w’hich  decided  only  the  fairness  of  the  plan.  There  was 
no  contention  either  that  the  old  warrants  remain  out¬ 
standing  or  that  new  warrants  be  issued.68  The  war- 

67  S.E.C.  v.  Lcventritt,  179  F.2d  615,  616  (C.A.  2  1950),  reversed  on 
other  grounds  340  U.S.  336  (1951). 

68  As  the  Commission  stated  in  its  brief:  “(Appellant’s)  sole  objection  is 
directed  to  the  fairness  of  the  plan  of  dissolution  of  Niagara  Hudson  insofar 
as  it  denies  warrant  holders  any  participation  in  the  distributable  assets.  *  *  * 
It  is  the  fairness  of  that  aspect  of  the  plan  against  which  his  appeal  is  di¬ 
rected.”  Pp.  2  and  6  of  brief  dated  Jan.  3,  1950. 
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rants  there  had  to  he  eliminated  because  the  corporation 
which  issued  them  was  to  be  dissolved.  United  is  to  con¬ 
tinue  in  existence  as  an  investment  company  and  will  not 
have  its  earnings  limited  to  a  fixed  conservative  percent¬ 
age  of  a  governmentally  ascertained  rate  base  or  its  serv¬ 
ice  area  restricted  by  local  franchises,  so  that  it  might 
have  no  use  for  additional  capital.  It  will  always  be  able 
to  find  a  useful  purpose  for  the  proceeds  of  the  subscrip¬ 
tions  to  additional  Common  Stock  when  and  if  the  war¬ 
rants  are  exercised.00 

To  the  extent  that  the  Commission’s  conclusion  on 
complexity  is  deemed  a  finding  of  fact,  it  is  not  supported 
by  any  evidence.  To  the  extent  that  it  is  a  conclusion  of 
law,  it  is  clearly  erroneous  and  must  be  set  aside. 

POINT  FOUR — The  Plan  is  unfair  to  warrant  holders 
and  there  is  no  substantial  evidence  to  the  contrary. 

1.  The  plan  cannot  be  approved  without  a  finding 
that  there  is  no  ground  for  a  reasonable  expectation  that 
United’s  stock  may  become  worth  $19.25. 

Under  Section  11(e)  of  the  Act  the  Commission  must 
find  any  plan  which  it  approves  ‘‘fair  and  equitable  to 
the  persons  affected  by  such  plan.”  Since  the  plan 
provides  for  the  cancellation  of  the  warrants  without 
compensation  to  the  holders,  it  cannot  be  fair  or  equitable 
to  the  warrant  holders  unless  the  warrants  are  demon¬ 
strably  wholly  -worthless.  The  Supreme  Court  in  the 
recent  leading  case  of  Niagara  Hydson  Power  Corpora¬ 
tion  v.  Leventritt ,  in  passing  on  a  similar  plan,  stated  the 
Commission’s  duty  in  this  connection. 

“In  accordance  with  the  principles  established 
in  Securities  &  Exchange  Comm’n  v.  Central-Illinois 
Corp.,  338  U.  S.  96,  and  in  Otis  &  Co.  v.  Securities 

69  Committee’s  App.  13a,  24a,  31-2a,  37a,  86-7a.  This  was  a  finding  pro¬ 
posed  by  the  Committee.  See  note  15,  supra.  This  ground  also  distinguishes 
all  the  cases  eliminating  warrants  cited  in  note  66,  supra. 
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&  Exchange  Comm’n,  323  U.  S.  624,  it  (the  Commis¬ 
sion)  has  estimated  future  earnings  as  a  guide  for  its 
determination  of  the  intrinsic  and  investment  value 
of  those  stocks.  It  has  satisfied  itself  that  the  holders 
of  them  will  receive,  in  cash  or  securities,  an  equitable 
equivalent  of  that  value.  The  Commission’s!  com¬ 
parable  duty  in  relation  to  the  warrants  is  first  to 
determine  the  extent  to  which  they  reflect  the  value 
of  the  common  stock  upon  which  they  have  an  option. 
If,  for  example,  the  market  value  of  the  common 
stock  closely  approaches  the  exercise  price  stated  in 
the  warrants,  or  if  there  is  ground  for  a  reasonable 
expectation  that  the  two  may  coincide  within  the 
foreseeable  future,  then  the  warrants  would  have  an 
intrinsic  and  investment  value  directly  related  to 
the  common  stock.  Under  those  circumstances,  we 
assume  no  plan  of  reorganization  would  be  fair  or 
equitable  within  the  meaning  of  §  11(e)  of  the  Act 
that  did  not  recognize  that  value  and  provide  an 
equitable  equivalent  for  it.  ; 

“On  the  other  hand,  if  the  market  value  of  the 
common  stock  is  less  than  $15  per  share  and  there 
is  no  ground  for  a  reasonable  expectation  that,  within 
the  foreseeable  future,  the  value  will  exceed  $15  per 
share,  then  an  option  to  buy  it  at,  for  example  $1,000 
per  share  obviously  would  be  worthless  if  the  measure 
of  its  value  depends  only  upon  its  convertibility  into 
common  stock  *  *  *  The  difference  between  the  exam¬ 
ple  last  given  and  the  facts  of  this  case  is  merely  one 
of  degree.  Where  the  line  is  to  be  drawn  is  a  matter 
for  the  expert  judgment  of  the  Commission.  The  limits 
of  its  discretion  are  also  narrowed  here  by  the  fact 
that  the  future  earnings  of  a  public  utility  company 
are  limited  by  law  to  a  conservative  rate  of  return 
upon  a  governmentally  ascertained  rate  ba-se.70 

70  Niagara.  Hudson  Power  Corp.  v.  Levcntritt,  340  U.S.  336,  343-4  (19ol). 


32 


Argument. 


As  applied  to  the  present  case,  this  language  of  the 
Supreme  Court  means  that  the  Commission  could  not  ap¬ 
prove  the  present  plan  unless  it  was  able  to,  and  did,  make 
the  ajjfirmative  finding  that  “there  is  no  ground  for  a  rea¬ 
sonable  expectation  that,  within  the  foreseeable  future” 
(a  period  not  defined  by  the  Court  but  which  it  has  been 
held  may  be  95  years  or  perhaps  perpetuity71)  the  market 
price  of  the  stock  will  exceed  $19.25 72  per  share. 

71  The  periods  which  would  have  had  to  elapse  in  the  following  cases  be¬ 
fore  there  would  be  earnings  available  for  junior  security  holders  who  were 
allowed  to  participate  in  a  Section  11(c)  reorganization  plan  arc  indicated 
parenthetically.  The  United  Telephone  and  Electric  Co.,  3  S.E.C.  653,  6S1 
(193S)  (perpetuity);  Great  Falls  Gas  Co.,  14  S.E.C  377,  383  (1943)  (per¬ 
petuity);  Southern  Colorado  Power  Co.,  14  S.E.C.  115,  146  (1943),  enforced 
D.Col.  (1944),  aff’d  sub  notn.  Disman  v.  S.E.C.,  14 7  F.2d  679  (C.A.  10  1945), 
cert.  den.  325  U.S.  S63  (1945)  (95  years)  ;  Puget  Sound  Power  Sr  Light  Co., 
13  S.E.C.  226,  247  (1943),  enforced  D.Mass.  (1943)  (19  to  35  years)  ; 
American  &•  Foreign  Power  Co.,  Inc.,  HCAR  7S15  (1947)  pp.  44,  62,  aff’d 
80  F.Supp.  514  (D.Mc.  194S)  (32  years),  vacated  HCAR  9044  (1949),  new 
plan  approved  HCAR  10S70  (1951)  pp.  24,  28  (14  years);  International 
Utilities  Corp.,  15  S.E.C.  435,  447  (1944),  enforced  S.D.N.Y.  (1944)  (26 
years)  ;  New  England  Gas  &  Electric  Ass’n.,  HCAR  6729  (1946)  p.  34, 
enforced  D.Mass.  (1946),  vacated  (1947),  new  plan  approved  HCAR  7181 
(1947),  enforced  (1947)  (24  years)  ;  The  Laclede  Gas  Light  Co.,  16  S.E.C. 
26,  44  (1944),  enforced  57  F.Supp.  997  (E.D.Mo.  1944),  aff’d  sub  now. 
Massachusetts  Mutual  Life  Insurance  Co.  v.  S.E.C.,  151  F.2d  424  (C.A.  8 
1945),  cert.  den.  327  U.S.  795  (1946)  (22-24  years)  ;  The  Middle  West  Corp., 
HCAR  7905  (1947)  p.  33,  enforced  sub  nom.  In  re  North  West  Utilities  Co., 
76  F.Supp.  63  (D.Dcl.  194S)  (23  years)  ;  Tide  Water  Power  Co.,  HCAR  6407 
(1946)  p.  9  (18  years)  ;  Eastern  Gas  and  Fuel  Associates,  HCAR  9633  (1950) 
p.  74  (17  years)  ;  The  United  Light  and  Power  Co.,  13  S.E.C.  1,  17  (1943), 
enforced  51  F.Supp.  217  (D.Dcl.  1943),  aff’d  sub  nom.  In  re  Securities  and 
Exchange  Commission,  142  F.2d  411  (C.A.  3  1944),  aff’d  sub  nom.  Otis  &  Co. 
v.  S.E.C.,  323  U.S.  624,  rehearing  denied  324  U.S.  887  (1945)  (15  years)  ; 
Long  Island  Lighting  Co.,  HCAR  9473  (1949)  p.  51,  enforced  89  F.Supp.  513 
(E.D.N.Y.  1950),  aff’d  sub  nom.  Common  Stockholders  Committee  v.  S.E.C., 
183  F2d  45  (C.A.  2  1950),  cert.  den.  340  U.S.  834  (1950)  (14^4  years). 

72  Even  if  the  Court  holds  that  the  warrants  must  be  treated  as  though 
exercisable  at  $27.50  and  not  $19.25  per  share,  there  was  substantial  evidence, 
hereinafter  discussed,  that  the  stock  will  reach  $25.00  per  share  in  12  or  15 
years.  This  is  close  enough  to  $27.50  to  forbid  cancellation  of  the  warrants 
without  compensation  under  the  Supreme  Court  test  in  view  of  the  length  of 
time  held  in  the  cases  cited  in  note  71,  supra,  to  be  “within  the  foreseeable 
future”.  Community  Gas  and  Power  Co.,  HCAR  6436  (1946),  enforced  71 
F.Supp.  171  (D.Dcl.  1947),  aff’d  168  F.2d  740  (C.A.  3  1948),  cert.  den.  334 
U.S.  846  ( 1948)  ;  Electric  Power  &  Light  Corp.,  supra,  note  39. 
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The  Commission  here  made  no  such  finding,  and  tinder 
the  evidence  it  could  not  have  done  so. 

What  the  Commission  did  find  (passing  by  for  the 
moment  whether  it  was  predicated  upon  substantial  evi¬ 
dence)  was  purely  negative.  It  said  that  it  could  not  find 
that  there  was  reasonable  expectation  that  the  market 
price  of  the  stock  would  increase  to  $19.25  per  share. 

The  SEC  Findings  state: 

“The  determination  of  the  value  of  the  warrant 
holder’s  interest  must  be  made  in  terms  of  projected 
earnings  or  asset  valuation  which  would  permit  us 
to  find  that  *  *  *  the  warrants  have  a  recognizable 
present  value  in  terms  of  a  reasonable  expectation 
that  the  market  value  of  the  common  stock  will  in 
the  foreseeable  future  exceed  the  exercise  price  of 
the  warrants  *  *  *  We  cannot  find  that  there  is  a 
reasonable  expectation  that  United’ s  earnings  and 
assets  over  the  foreseeable  future  will  be  such  that 
the  market  price  of  its  common  stock  will  increase 
to  the  extent  needed  to  give  the  warrants  a  rec¬ 
ognizable  value.75 

The  fundamental  difference  between  the  Supreme 
Court  requirement  as  to  the  findings  upon  which  the 
elimination  of  the  warrants  must  be  predicated  and  the 
findings  by  the  Commission  upon  which  its  erropeous 
action  in  this  case  was  based  is  plain:  under  the  Supreme 
Court  rule  the  burden  of  proof  is  on  the  proponents  of 
the  plan  to  show  that  there  is  no  ground  for  a  reasonable 
expectation  that  the  stock  of  United  will  ever  (wtithip  the 
foreseeable  future)  reach  $19.25;  under  the  rule  adopted 
by  the  Commission,  the  burden  is  on  the  warrant  holders 
to  show  (at  the  risk  of  being  wiped  out  if  they  fail) 
that  there  is  such  a  reasonable  expectation. 

It  was  not  enough  for  the  Commission  to  say  merely 
that  it  was  unable  to  find  such  an  expectation.  Under 


73  Petitioner’s  App.  la,  pp.  26,  28. 
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the  law  it  had  to  find  affirmatively  that  there  w^as  no 

w 

ground  for  such  an  expectation.  Its  failure  so  to  do  con¬ 
stituted  a  fundamental  error  in  its  decision  in  the  present 
case. 

It  is  true  that  in  the  Niagara  Hudson  Power  Corpora¬ 
tion  case  the  finding  of  the  Commission  upheld  by  the 
Supreme  Court  was  a  negative  one,  i.  e.,  a  finding  that 
the  Commission  could  not  find  that  there  was  a  reason¬ 
able  expectation  that  the  market  price  of  the  stock  would 
exceed  the  exercise  price  of  the  warrants.  In  that  case, 
however,  the  record  was  not  brought  up  nor  the  evidence 
reviewed74  and  the  petitioner  relied  exclusively  on  the 
fact  that  warrants  always  have' r5  a  market  value.  In  the 
present  case  we  do  not  rely  on  this  fact  alone ,  but  on 
the  substantial  evidence  in  the  record  that  the  price  of 
the  Common  Stock  will  reach  $25.00.  And  there  is  an¬ 
other  vital  difference  between  that  case  and  this.  In 
the  Niagara  Hudson  Power  Corporation  case  there  was, 
as  in  every  other  reorganization  court  case  under  the 
Act  which  involved  warrants,  a  contest  between  the  war¬ 
rant  holders  and  the  holders  of  common  stock  for  cash 
or  stock  of  the  new  or  continuing  corporation.  Conse¬ 
quently,  when  passing  on  the  claim  of  the  warrant  holders, 
the  Commission  and  the  courts  were  required  to  deter¬ 
mine  whether  it  was  fair  to  the  stockholders  to  give  the 
warrant  holders  something  which  the  stockholders  would 
otherwise  receive.76  To  do  this  they  had  to  make  a 
finding  that  the  warrants  had  some  value  to  prevent 
unfairness  to  stockholders.  No  such  finding  is  required 
here.  The  warrant  holders  are  not  asking  for  cash  or 
stock  and  the  continued  existence  of  the  warrants  cannot 

74  The  Court  of  Appeals,  where  Judge  Learned  Hand  for  the  majority 
reviewed  the  evidence,  reached  the  conclusion  that  there  was  no  evidence  to 
support  the  Commission’s  finding  that  the  warrants  were  worthless. 

73  Electric  Power  &  Light  Corp.,  supra,  note  39;  sec  Dodd,  The  Relative 
Rights  of  Preferred  and  Common  Shareholders  in  Recapitalization  Plans 
under  the  Holding  Company  Act,  57  Harv.  L.  Rev.  295,  300  (1944). 

76  "The  cash  allowance  (the  Commission)  gives  to  one  security  it  must 
take  from  another”,  p.  347  of  340  U.S. 
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conceivably  damage  the  common  stockholders  in  any  way, 
On  the  contrary  the  plan  by  cancelling  the  warrants  will 
result  in  a  windfall  to  the  stockholders  at  the  expense  of 
the  warrant  holders. 

I 

2.  The  Scope  of  Review  by  this  Court. 

The  scope  of  review  which  this  Court  is  required  to 
give  to  decisions  of  the  Commission  has  been  substantially 
enlarged  by  recent  decisions  of  the  Supreme  Court.  Sec¬ 
tion  24(a)  of  the  Act  provides,  “The  findings  of  the  Com¬ 
mission  as  to  the  facts,  if  supported  by  substantial  evi¬ 
dence,  shall  be  conclusive. ’  ’  Section  10(e)  of  the  Ad¬ 
ministrative  Procedure  Act,  however,  requires  the  Court 
to 

“decide  all  relevant  questions  of  law,  interpret  con¬ 
stitutional  and  statutory  provisions,  and  determine 
the  meaning  and  applicability  of  the  terms  of  any 
agency  action.  It  shall  *  #  *  (B)  hold  unlawful  and 
set  aside  agency  action,  findings,  and  conclusions 
found  to  be  (1)  arbitrary,  capricious,  an  abuse  of  dis¬ 
cretion,  or  otherwise  not  in  accordance  with  law  *  *  * 
(3)  in  excess  of  statutory  jurisdiction,  authority,  or 
limitations,  or  short  of  statutory  right  *  *  *  (5)  un¬ 
supported  by  substantial  evidence.  *  *  *  In  making 
the  foregoing  determinations  the  court  shall  review 
the  whole  record  or  such  portions  thereof  as  shall  be 
cited  by  any  party.”77 

The  Supreme  Court  has  held  that  this  Act,  lik6  the 
Taft-Hartley  Act,  requires  Courts  of  Appeal  to  review 
the  entire  record,  to  take  into  account  all  evidence  con¬ 
trary  to  the  findings  of  the  Commission,  and  to  uphold 
such  findings  only  if,  in  the  light  of  both  the  evidence 
supporting  them  and  the  contrary  evidence,  the  court  can 
conscientiously  agree  with  the  Commission’s  views.  The 
Courts  can  no  longer  look  only  at  the  evidence  supporting 

77  The  Administrative  Procedure  Act  of  Jun.  11,  1!M6,  c.  324,  §  10(e)  (60 
Stat.  243)  U.S.C.,  Title  5,  §  1009(c). 
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the  Commission’s  findings  and  ignore  the  contrary  evi¬ 
dence. 

“Whether  or  not  it  was  ever  permissible  for 
courts  to  determine  the  substantiality  of  evidence  sup¬ 
porting  a  Labor  Board  decision  merely  on  the  basis 
of  evidence  which  in  and  of  itself  justified  it,  without 
taking  into  account  contradictory  evidence  or  evidence 
from  which  conflicting  inferences  could  be  drawn,  the 
new  legislation  definitely  precludes  such  a  theory  of 
review  and  bars  its  practice.  The  substantiality  of 
evidence  must  take  into  account  whatever  in  the  rec¬ 
ord  fairlv  detracts  from  its  weight.  *  *  * 

“Congress  has  merely  made  it  clear  that  a  re¬ 
viewing  court  is  not  barred  from  setting  aside  a 
Board  decision  when  it  cannot  conscientiously  find 
that  the  evidence  supporting  that  decision  is  sub¬ 
stantial,  when  viewed  in  the  light  that  the  record  in 
its  entirety  furnishes,  including  the  body  of  evidence 
opposed  to  the  Board’s  view.  *  *  * 

“We  conclude,  therefore,  that  the  Administrative 
Procedure  Act  and  the  Taft-Hartley  Act  direct  that 
courts  must  now  assume  more  responsibility  for  the 
reasonableness  and  fairness  of  Labor  Board  decisions 
than  some  courts  have  shown  in  the  past.  Reviewing 
courts  must  be  influenced  by  a  feeling  that  they  are 
not  to  abdicate  the  conventional  judicial  function.  Con¬ 
gress  has  imposed  on  them  responsibility  for  assur¬ 
ing  that  the  Board  keeps  within  reasonable  grounds. 
*  *  *  The  Board’s  findings  are  entitled  to  respect; 
but  they  must  nonetheless  be  set  aside  when  the  rec¬ 
ord  before  a  Court  of  Appeals  clearly  precludes  the 
Board’s  decision  from  being  justified  by  a  fair  esti¬ 
mate  of  the  worth  of  the  testimony  of  witnesses  or  its 
informed  judgment  on  matters  within  its  special  com¬ 
petence  or  both.”78 

78  Universal  Camera  Corp.  v.  N.L.R.B.,  340  U.S.  474,  4S7-8,  490  (1951)  ; 
N.L.R.B.  v.  Pittsburgh  Steamship  Co.,  340  U.S.  498  (1951)  ;  see  Jaffc,  Judicial 
Review;  “Substantial  Evidence  on  the  Whole  Record",  64  Harv.  L.  Rev.  1233 
(1951). 
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In  this  connection  it  should  be  noted  that  the  scope  of 
review  by  this  Court  under  Section  24(a)  of  the  Act  is 
substantially  the  same  as  would  be  the  scope  of  review 
by  a  District  Court  called  on  under  Section  11(e)  of  the 
Act  to  enforce  the  plan.79 

3.  The  evidence  in  the  record  with  respect  to  the 
fairness  of  the  plan  to  warrant  holders. 

Since  the  Commission  has  failed  to  make  the  findings 
which  the  Supreme  Court  has  specified  as  essential  to  sup¬ 
port  a  plan  which  would  wholly  eliminate  the  warrants,  it 
is  perhaps  unnecessary  for  us  to  comment  on  the  testimony 
in  the  record  on  this  point.  But,  so  that  the  Court  may  see 
that,  under  the  record  before  the  Commission,  it  could  not 
possibly  have  made  the  required  findings  and  that  the 
record  as  a  whole  does  not  support  even  the  inadequate 
finding  which  the  Commission  did  make,  we  shall  refer 
briefly  to  the  testimony  on  which  the  Commission  relied. 

The  testimony  of  Mr.  Hickey,  President  of  United, 
and  Mr.  Wallace,  an  expert  called  by  United,  is  sum¬ 
marized  in  the  SEC  Findings  as  follows: 

“Hickey  testified  that  after  considering  the  esti¬ 
mated  earning  power,  dividend  paying  ability,  and 
possible  market  appreciation  of  United  assets,  he 
came  to  the  conclusion  that  the  maximum  value  to 
which  United  common  stock  might  rise  in  the  reason¬ 
ably  foreseeable  future  was  $10.00  per  share  with  the 
Niagara  Hudson  common  stock  previously  distributed 
considered  as  still  being  in  its  portfolio.  Excluding 
the  Niagara  Hudson  stock,  his  opinion  was  that  the 
corresponding  figure  would  be  approximately  $7.00 
per  share.  Hickey  further  testified  that  he  could  see 
no  intrinsic  value  for  the  option  warrants  in  the 
reasonably  foreseeable  future,  that  is,  he  was  unable 
to  visualize  an  increase  in  the  value  of  United’s  assets 


79  S.E.C.  v.  Ccntral-l llinois  Securities  Corp.,  338  U.S.  96,  125  (1949). 
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as  great  as  would  be  necessary  if  its  stock  were  ever 
to  be  worth  the  exercise  price  of  the  warrants,  $27.50 
per  share.  Wallace,  testifying  in  behalf  of  United, 
was  also  of  the  opinion  that  the  warrants  had  no  in¬ 
trinsic  value  in  the  sense  that  United’s  common  stock 
could  be  expected  to  reach  a  value  of  $27.50  per 
share  on  any  recognized  basis  of  valuation.”80 

Mr.  Hickey  stated  that  his  opinion  on  this  point  was 
based  on  the  present  or  prior  portfolio  of  securities  which 
United  held,  its  estimated  earning  power  and  dividend 
paying  ability,  possible  market  appreciation  of  its  assets, 
and  the  possibility  of  reinvesting  them  successfully.81  Mr. 
Wallace  stated  that  his  opinion  was  based  on  a  study  of 
various  matters,  including  a  history  of  other  warrants,  the 
market  history  of  certain  closed-end  investment  companies 
from  1937  to  1949,  and  the  earnings  of  United’s  portfolio.82 
Neither  of  them  gave  any  figures,  statistics,  or  analysis  to 
justify  their  conclusion  that  United’s  stock  would  not  ex¬ 
ceed  $7  in  value  in  the  foreseeable  future. 

Insofar  as  their  opinions  were  based  on  past  or  pres¬ 
ent  earnings  or  assets  of  United,  the  Commission  agrees 
that  they  are  not  reliable.83  Insofar  as  they  are  based  on 
the  history  and  experience  of  other  investment  companies, 
it  was  proved,  by  the  subsequent  uncontradicted  statistics 
and  testimony  of  Mr.  Tatham  hereinafter  discussed,  that 
the  basis  does  not  support  their  conclusion.  There  remains 
as  a  basis  for  their  opinions  (and  hence  for  the  Commis¬ 
sion’s  finding)  only  the  unsupported  guess  of  these  two 
witnesses. 

80  Petitioner’s  App.  la,  p.  26. 

81  Committee’s  App.  2-4a,  18-20a,  32-3a. 

82  Committee’s  App.  8-12a,  35-6a. 

83  “The  comprehensive  adjustments  that  have  been  made  with  respect  to 
the  financial  structures  of  United  and  of  the  companies  whose  securities  United 
owns,  as  well  as  the  changes  proposed  by  United  as  to  its  future  operations, 
make  an  extensive  analysis  of  the  past  earnings  and  dividend  record  of  little 
significance  in  the  evaluation  of  the  present  earnings  and  dividend  position  of 
United's  Common  Stock.”  Petitioner’s  App.  la,  p.  12. 
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Mr.  Hickey  and  Mr.  Wallace  themselves  made  certain 
statements  inconsistent  with  the  conclusion  reached  by  the 
Commission.  They  both,  like  the  Committee’s  witness, 
testified  that  to  cancel  the  warrants  was  unfair  to  the 
warrant  holders.84  They  both  pointed  out  that  United 
as  an  investment  company  was  likely  to  be  unusually 
successful.83  Mr.  Wallace  also  testified  that  the  market 
price  for  the  Common  Stock  would  be  enhanced  by  the 
fact  that  dividends  on  it  were  not  taxable  as  ordinary 
income.80  Mr.  Hickey  stated  that  United  would  be  likely 
to  invest  in  situations  producing  no  income  “for  a  few 
years”  with  possibilities  of  large  capital  gains87  on  which 
it  would  not  have  to  pay  any  income  tax.88  Mr.  Hickey 
also  testified  that  it  was  likely  that  United  would  issue 
securities  senior  to  its  Common  Stock.89  The  issuance 
of  such  securities,  by  increasing  the  amount  of  capital 
available  to  United’s  management  without  increasing 
the  amount  of  Common  Stock  outstanding,  would  give 
United’s  Common  Stock  and  warrants  a  leverage  position 
which  would  substantially  enhance  the  likelihood  of  rapid 
and  large  increases  in  the  market  value  of  its  Common 
Stock.  For  example,  if  United  sold  bonds  or  preferred 
stock  with  fixed  annual  aggregate  interest  or  dividends  of 
$500,000  and  was  fortunate  in  its  investments,  the  invest¬ 
ments  made  with  the  proceeds  of  these  securities  might 
produce  income  or  capital  gains  to  United  of  $1,000,000  or 
even  $2,000,000  a  year.  All  of  the  excess  of  such  income 
over  $500,000  Avould  be  earnings  applicable  to  the  Com¬ 
mon  Stock,  which  would  increase  its  value  quickly  and 
substantiallv. 

84  Committee's  App.  3-4a,  9-10a,  15-6a,  38a. 

85  Committee’s  App.  3-4a,  9-10a. 

86  Committee’s  App.  11a. 

87  Committee’s  App.  26a.  Mr.  Tatham  gave  similar  testimony.  Commit¬ 
tee’s  App.  59-61  a. 

88  Committee’s  App.  3a. 

89  Committee’s  App.  13-5a,  23-4a,  27-8a.  This  was  a  finding  proposed  by 
the  Committee.  See  note  15,  supra. 
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Charles  Tatham,  Jr.,  an  expert  security  analyst  and 
a  witness  for  the  Committee,  testified  at  length  and  with¬ 
out  contradiction.  His  testimony891  is  partially  summarized 
in  the  SEC  Findings  as  follows: 

“Charles  Tatham,  a  security  analyst  and  member 
of  the  Committee,  testified  that  in  his  opinion  the  past, 
present,  and  prospective  net  asset  value  and  market 
price  per  share  of  common  stock  of  an  investment 
company  give  a  more  accurate  basis  for  computing 
its  present  and  prospective  value  than  does  its  net 
earnings  per  share.  The  record  contains  various  ex¬ 
hibits  submitted  by  Tatham  in  support  of  his  con¬ 
tentions.  Tatham  testified  that  of  ten  selected  closed- 
end  management  investment  companies,  as  set  forth 
in  an  exhibit,90  the  percentage  appreciation  in  net  as¬ 
sets  per  share  of  common  stock  from  the  end  of  1937 
to  the  end  of  1949  varied  from  a  low  of  63%  to  a 
high  of  1465%.  In  four  of  the  cases  the  increase  was 
over  350%.  The  same  exhibit  shows  that  the  percent¬ 
age  of  appreciation  from  the  lowest  year-end  figure 
to  the  highest  year-end  figure  varied  from  a  low  of 
182%  to  11,220%.  Tatham  was  of  the  opinion  that 
these  companies  are  as  comparable  to  the  type  of 
concern  which  United  proposes  to  become  as  can  be 
found. 

“Another  exhibit91  prepared  by  Tatham  gives  the 
price  range  of  the  common  stock  of  what  he  con¬ 
sidered  to  be  the  leading  closed-end  management  in¬ 
vestment  companies  from  1938  to  1946  and  again  in 
1949.  It  gives  the  1949  high  as  a  percentage  of  the 
1938-46  low.  In  no  case  was  the  percentage  increase 
less  than  163.  In  thirteen  of  the  thirty-two  companies 
the  percentage  was  over  "1,000  or  an  increase  in  the 
market  price  of  their  common  stocks  of  over  ten 
times.  The  Committee  urges  that  there  is  no  reason 

89:1  Sec  Committee’s  App.  40a  et  seq.,  especially  pp.  51a-63a. 

90  Committee’s  App.  122a. 

91  Committee’s  App.  125a. 
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to  believe  that  United’s  common  stock  may  not  have 
a  similar  increase  in  the  next  twelve  years. 

“The  Committee  further  urges  that  even  on  the 
basis  of  annual  net  income  per  share  there  seems 
to  be  every  reasonable  likelihood  that  the  common 
stock  of  United  will  come  to  be  worth  at  least  $25.00 
per  share  or  $32.50  per  share  if  the  distributed 
Niagara  Hudson  stock  is  taken  into  account.  The 
exhibits"1’  of  the  Committee  indicate  that  the  highest 
income  of  eight  of  the  leading  closed-end  management 
investment  companies  was  over  ten  times  the  lowest 
income  per  share  during  the  period  of  1937  to  1949, 
and  in  no  case  was  the  highest  income  less  than 
125%  of  the  lowest  income.  The  Committee  is  of 
the  opinion  that  over  the  next  twelve-year  period 
United’s  earnings  will  accomplish  similar  results  and 
therefore  the  market  value  of  United’s  common  stock 
is  bound  to  increase  just  as  the  market  value  of  the 
common  stock  of  other  investment  companies  has 
increased.”93 


Thus  Mr.  Tatham  showed  (without  contradiction  from 
any  source)  that  if  the  future  followed  the  pattern;  of 
the  past  and  if  United  should  experience  the  average  of 
the  results  experienced  by  the  typical  companies  studied 
bv  him,  the  value  of  its  stock  -would  in  the  next  12  vears 
increase  by  461%,  in  which  case  it  would  reach  $23.60 
per  share,  or  more  than  enough  to  give  value  to  the 
warrants  at  the  proposed  exercised  price  $19.25  per 
share.94  i 

The  method  of  estimating  United’s  future  earnings 
and  asset  value  used  by  Mr.  Tatham  is  the  only  logical 
or  permissible  one  which  was  used  by  any  witness.  Since 
no  one  knew  or  can  know  what  United’s  assets  as  an  in- 


92  Committee’s  App.  126a. 

93  Petitioner’s  App.  la.  p.  27. 

94  Committee’s  App.  53a. 
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vestment  company  will  be,  one  cannot  predict  its  earnings 
on  the  usual  basis  of  studying  and  projecting  into  the 
future  the  earning  capacity  of  known  assets  of  an  estab¬ 
lished  business.05  Since  that  cannot  be  done,  the  only 
proper  way  to  evaluate  United’s  prospective  earnings  is 
Mr.  Tatham’s  method  of  considering  the  past  earnings, 
not  of  United  or  its  assets,  but  of  the  business  it  is  to 
embark  on.  The  only  way,  and  a  proper  way,  to  do  this 
is  to  consider  the  past  (and  hence  the  prospective)  earn¬ 
ings  and  increases  therein  of  other  comparable  companies 
in  the  investment  company  field  which  United  is  to  enter. 

The  Supreme  Court  has  decided  that  the  warrants 
can  be  eliminated  only  if  the  Commission  affirmatively 
finds  that  there  is  no  ground  to  expect  that  the  stock  of 
United  will  reach  $19.25  within  the  foreseeable  future.  It 
has  also  decided  that  this  Court  must  reverse  the  Com¬ 
mission’s  order  unless  it  can  conscientiously  find  that  the 
evidence  supporting  the  Commission’s  decision  is  sub¬ 
stantial  when  viewed  in  the  light  furnished  by  the  record 
in  its  entirety,  including  Mr.  Tatham’s  testimony.  The 
opinions  of  Messrs.  Hickey  and  Wallace  were  based  on 
nothing  more  worthy  of  acceptance  than  their  guesses. 
Mr.  Tatham’s  opinion  was  based  on  uncontradicted  sta¬ 
tistics  and  logic,  as  well  as  experience.  It  is  plain  that  the 
required  affirmative  finding  could  not  have  been  made  by 
the  Commission  or  upheld  by  this  Court.  It  is  equally 

95  This  was  the  method,  for  example,  used  by  the  Commission  in  estimat¬ 
ing  in  this  case  the  future  earnings  of  Niagara  Mohawk  Power  Corp.  (Peti¬ 
tioner’s  App.  la,  pp.  16-S)  ;  Niagara  Hudson  Power  Corp.,  HCAR  9270  (1949), 
at  pages  20  el  scq.  The  courts’  enforcement  and  approval  of  the  Niagara  Hud¬ 
son  Power  Corp.  case,  86  F.Supp.  697  (N.D.N.Y.  1949),  reversed  sub  nom. 
S.E.C.  v.  Lcvcntritt,  179  F.2d  615  (C.A.  2  1950),  reversed  sub  nom.  Niagara 
Hudson  Power  Corp.  v.  Lcvcntritt,  340  U.S.  336  (1951),  as  well  as  The  Com¬ 
monwealth  &  Southern  Corp.  case,  HCAR  8633  (1948),  enforced  84  F.Supp. 
809  (D.Del.  1949),  aff’d  184  F.2d  SI  (C.A.  3  1950),  cert.  den.  340  U.S.  929 
(1951),  both  involved  the  use  of  the  same  method  of  estimating  future  earn¬ 
ings  on  the  basis  of  the  earning  capacity  of  known  assets.  These  are  the  two 
principal  cases  on  which  the  Commission  relies  in  the  instant  case  in  upholding 
the  fairness  of  the  plan  to  warrant  holders. 
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plain  that  neither  such  a  finding  nor  the  negative  finding 
of  the  Commission  (that  it  could  not  find  that  there  was 
such  an  expectation)  is  supported  by  substantial  evidence 
in  the  light  of  the  record  as  a  whole.  The  Commission’s 
finding  and  order  should,  therefore,  be  reversed. 


4.  The  precedents. 

In  four  cases  plans  approved  by  the  Commission  have 
eliminated  warrants  without  compensation  to  the  holders.96 
Each  of  these  cases,  however,  is  distinguishable  from  the 
case  at  bar  for  several  reasons. 


In  the  first  place  these  cases  all  involved  a  continu¬ 
ing  public  utility  enterprise  the  earnings  of  which  (as  the 
Supreme  Court  pointed  out  in  the  Niagara  Hudson  Power 
Corporation  case  °7)  are  limited  by  law  to  a  conservative 
rate  of  return  upon  a  governmentally  ascertained  rate 
base,  which  limits  the  discretion  of  the  Commission  in 
finding  that  higher  earnings  are  reasonably  expectable. 
It  is  unreasonable  to  expect  the  common  stock  of  such  a 
utility  to  increase  in  value  83  times  as  would  have  been 
necessary  in  the  American  &  Foreign  Power  Corporation 
case,  from  22  to  33  times  as  in  the  United  Gas  Corporar- 
tion  case,  9  or  10  times  as  in  the  Commonwealth  & 
Southern  Corporation  case,  or  perhaps  even  3  or  4  times 
as  in  the  Niagara  Hudson  Power  Corporation  case.  In 
the  present  case  United  will  be  an  investment  company 
not  subject  to  regulation,  the  stock  of  which  has  in  the 
past  and  may  easily  again  increase  in  value  far  more 
than  4  times. 


Second,  in  none  of  these  four  cases  was  there  any 
evidence  before  the  Commission  or  the  courts  that  the 


96  United  Gas  Corp.,  16  S.E.C.  531  (1944),  enforced  58  F.Supp.  501  (D.Del. 
1944),  aff’d  162  F.2d  409  (C.A.  3  1947)  ;  American  &  Foreign  Power  Co.,  Inc., 
HCAR  7815  (1947),  aff’d  80  F.Supp.  514  (D.Me.  1948),  vacated  HCAR  9044 
(1949),  new  plan  approved,  HCAR  10870  (1951);  The  Commonwealth  & 
Southern  Corp.,  supra,  note  92;  Niagara  Hudson  Power  Corp.,  supra,  note  92. 

97  At  p.  344  of  340  U.S. 
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earnings  of  the  company  in  question  would  ever  equal  or 
exceed  an  amount  necessary  to  give  the  common  stock  a 
market  value  equal  to  the  exercise  price  of  the  warrants 
involved.  In  each  case  there  was  substantial  uncontra¬ 
dicted  evidence,  based  on  the  past  and  prospective  earn¬ 
ing  power  of  known  assets  of  an  established  business  that 
they  would  not.  The  warrant  holders  did  not  participate 
in  the  proceedings  before  the  Commission  in  any  of  the 
cases.  Although  the  warrant  holders  in  the  Niagara  Hud¬ 
son  Power  Corporation  and  the  Commonwealth  &  South¬ 
ern  Corporation  cases  contested  the  matter  in  the  courts, 
they  offered  no  evidence,  relying  exclusively  on  the  fact 
that  the  warrants  had  always  had  a  market  value.  Their 
only  argument  was  that  warrants  which  always  have  a 
market  value  cannot  as  a  matter  of  law  be  eliminated  as 
worthless,  despite  substantial  evidence  that  the  stock’s 
market  value  will  never  reach  the  exercise  price  of  the 
warrants.  This  argument  the  Supreme  Court  rejected  in 
the  Niagara  Hudson  Power  Corporation  case,  and  that 
was  the  only  point  decided  by  either  that  court  or  by  the 
Court  of  Appeals  in  the  Commonwealth  &  Southern  Cor¬ 
poration  case. 

Lastly,  in  each  of  these  other  cases  it  was  conceded 
that  the  warrants  should  be  eliminated  and  that  securities 
or  cash  were  to  be  given  to  all  present  security  holders  in 
exchange  for  their  existing  securities.  This  necessarily 
involved  a  consideration  of  the  fairness  from  the  point  of 
view  of  each  security  holder,  of  what  was  given  to  each 
other. 

By  contrast,  in  the  present  case  the  stock  is  to  remain 
unchanged,  and  all  we  ask  is  that  the  warrants  be  treated 
the  same  way.  Here  there  can  conceivably  be  no  question 
as  to  the  fairness  to  the  stock  holders  of  permitting  the 
warrants  to  remain  outstanding.  If  they  should  here¬ 
after  be  of  value,  the  holders  would  merelv  be  receiving 
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the  contract  rights  which  the  stockholders  sold  them  when 
the  warrants  were  issued.  If  they  should  never  have  any 
value,  the  stockholders  would  not  be  affected. 


Since  this  Court  has  exclusive  jurisdiction  under 
Section  24(a)  of  the  Act  to  affirm,  modify,  or  set  aside 
the  order  of  the  Commission  here  under  review,  it  should 
now  exercise  its  power  and  do  so  without  sending  the 
case  back  to  the  Commission  for  further  action.  Such  a 
decision  by  this  Court  will  have  the  effect  of  expediting 
the  consummation  of  the  plan  and  will  obviate  the  neces¬ 
sity  of  further  proceedings  before  the  Commission.  That 
the  Court  has  power  to  do  so  is  clear: 

“The  statute  conferring  jurisdiction  on  this  court 
to  review  the  present  order  authorizes  it  to  affirm, 
modify  or  set  aside  such  order  in  whole  or  in  part. 
15  U.S.C.A.  79x,  49  Stat.  834.  Upon  such  a  review 
the  Commission’s  findings  of  fact  are  conclusive  if 
supported  by  evidence,  but  the  court  may  examine 
the  whole  record  and  ascertain  for  itself  whether  there 
are  material  facts  not  reported  by  the  Commission 
and  if  there  be  substantial  evidence  relating  to  such 
facts  from  which  differing  conclusions  may  be  dra\vn 
and  the  interests  of  justice  require  that  the  con¬ 
troversy  be  settled  without  further  delay,  the  court 
has  full  power  under  the  statute  to  do  so  without  re¬ 
ferring  the  matter  to  the  Commission  for  additional 
findings.  Federal  Trade  Commission  v.  Curtis  Pub¬ 
lishing  Company,  260  U.S.  568,  580,  43  S.Ct.  210,  67 
L.Ed.  408.  ”98 

It  is  accordingly  respectfully  requested  that  the  order 
of  the  Commission  dated  June  26,  1951,  in  this  proceeding 
be  modified  by  this  Court  pursuant  to  its  authority  under 

98  Detroit  Edison  Co.  v.  S.E.C.,  119  F.2d  730,  736  (C.A.  6  1941). 
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Section  24(a)  of  the  Act  so  that  it  approves  of  the  plan 
if,  but  only  if,  it  is  amended  to  leave  United’s  warrants 
outstanding  with  their  exercise  price  reduced  to  $19.25 
per  share. 

Respectfully  submitted, 

Johx  Mulford,  Esq., 

117  South  17th  Street, 
Philadelphia  3,  Pa. 

M.  Quixn  Shaughnessy,  Esq., 

715  Cafritz  Building, 
Washington  6,  D.  C. 

Attorneys  for  Applicant. 
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QUESTIONS  PRESENTED 

1.  Was  it  a  legally  permissible  solution  to  propose  that 
United  (a)  cease  to  be  a  holding  company  and  continue  in 
business  as  an  investment  company  rather  than  dissolve;  (b) 
presently  reduce  its  holdings  of  former  statutory  subsidiaries 
to  less  than  a  5  percent  voting  interest;  (c)  after  ceasing  to 
be  subject  to  the  Holding  Company  Act,  acquire  possible 
controlling  interests  in  nonutility  companies? 

2.  Was  it  arbitrary  for  the  Commission  to  approve  United’s 
plan  as  “necessary”  in  view  of  various  alternative  solutions 
advocated  by  petitioners? 

3.  Did  the  Commission  err  in  not  requiring  a  vote  of  stock¬ 
holders  on  United’s  present  proposal  to  become  an  investment 
company  in  view  of  the  opportunity  for  withdrawal  accorded  to 
any  dissatisfied  stockholders? 

4.  Was  the  plan  deficient  in  failing  (a)  to  require  more 
than  a  majority  vote  to  eliminate  the  new  provision  for  cumu¬ 
lative  voting,  or  (b)  to  contain  further  provisions  designed 
to  facilitate  petitioners  obtaining  representation  on  United’s 
board? 

5.  Did  the  Commission  err  in  rejecting  petitioners’  proposals 
with  reference  to  stock  purchases  by  Hickey  and  Burns  or  in 
deferring  action  upon  Phillips’  claim  to  be  reimbursed  for  his 
cost  of  soliciting  proxies? 

6.  Did  the  Commission  properly  reject  as  irrelevant  explo¬ 
ration  of  Hickey’s  conversations  with  members  of  the  Com¬ 
mission  and  its  staff? 
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Argument - - - 

I.  The  Commission  was  not  required  to  reject  the  plan  and 
enter  an  order  requiring  (a)  that  United  be  dissolved,  or 
(b)  that  it  divest  100  percent  of  its  holdings  in  its  one 
time  statutory  subsidiaries,  or  (c)  that  it  be  precluded 
from  having  nonutility  subsidiaries  after  ceasing  to  be  a 
holding  company _ _ _ _ 

A.  The  transformation  of  a  holding  company  into  an 

investment  company  is  a  permissible  method  of 
complying  with  Section  11  (b) _ 

B.  The  Commission  was  not  required  by  Sections  11 

(b)  or  11  (e)  to  insist  upon  100  percent  divest¬ 
ment  of  United’s  holdings  in  its  one-time  stat¬ 
utory  subsidiaries _ 

C.  Neither  the  Public  Utility  Holding  Company  Act 

nor  the  Investment  Company  Act  prohibits  a 


company  which  does  not  have  public  utility 
subsidiaries  from  controlling  nonutility  com¬ 
panies _ 

II.  The  Commission  did  not  err  in  concluding  that  United’s  plan 
was  fair  and  equitable  and  necessary  to  comply  with  Sec¬ 
tion  11  (b)_, . . . , . . 

A.  The  Commission  properly  found  the  plan  necessary, 

B.  The  Commission  properly  held  that  the  plan  is  fair 

and  that  it  will  effectuate  equitable  distribution 

of  voting  power _ _ _ 

III.  The  Commission  properly  rejected  as  irrelevant  exploration 
of  Hickey’s  conversations  with  members  of  the  Commis¬ 
sion  and  its  staff _ 

Conclusion - - - - - 
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COTTNTTEBETATEMENT  OF  THE  CASE 

The  Order  Under  Review  and  Petitioners’  Objections 

i 

The  challenged  order  of  the  Commission,  dated  June  26, 
1951,  approved  under  Section  11  (e)  of  the  Public  Utility- 
Holding  Company  Act,  49  Stat.  822,  15  U.  S.  S.  §  79k  (e),  a 
plan  filed  by  The  United  Corporation  (United)  (Downing 
brief,  Appendix  2a,  Doc.  No.  93). 1  Some  of  the  operative 
provisions  of  the  Commission’s  order  were  effective  forthwith: 

(1)  The  Commission  authorized  an  offer  to  United’s 
common  stockholders  to  exchange  their  holdings  for 
cash  or  securities  of  Niagara  Mohawk  Power  Company 
(Niagara  Mohawk)  having  a  value  which  the  Commis¬ 
sion  concluded  to  be  fairly  comparable  to  what  the  ex¬ 
changing  stockholders  could  expect  to  receive  on  liqui¬ 
dation.  This  exchange  offer  was  accepted  by  a  small 
number  of  stockholders;  the  exchanges  were  effected 
prior  to  the  filing  of  the  petition  for  review’. 

(2)  The  Commission  authorized  United  to  sell  suf¬ 
ficient  of  United’s  holdings  of  Niagara  Mohawk  com¬ 
mon  stock  to  reduce  its  voting  interest  therein  to  4.9 
percent.  On  November  5,  1951,  this  Court  stayed  this 
part  of  the  Commission’s  order. 

(3)  The  Commission  authorized  sale  of  United’s 
holdings  of  common  stock  of  South  Jersey  Gas  Com¬ 
pany.  This  provision  of  the  plan  is  not  in  dispute. 

The  plan  also  proposed  amendments  to  United’s  charter 
and  bylaw’s  to  provide  cumulative  voting  for  the  election  of 
directors  and  increased  quorum  requirements,  and  cancella¬ 
tion  of  outstanding  option  warrants.  United  requested  the 
Commission  to  apply  to  a  district  court  for  enforcement  of 

1  The  document  reference  is  to  documents  in  the  record  certified  by  the 
Commission  to  this  Court.  The  Commission’s  Findings  and  Opinion  are 
attached  to  Downing’s  brief  and  will  be  referred  to  as  “Securities  and  Ex¬ 
change  Commission  Findings.”  The  symbol  “J.  Appx.”  refers  to  the  Joint 
Appendix  of  the  Commisson  and  United. 
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these  provisions,  and  the  order  under  review  provides  that  it 
“shall  not  be  operative  to  authorize  the  consummation  of” 
these  provisions  of  the  plan  “until  an  appropriate  United 
States  District  Court  shall,  upon  application  thereto,  enter  an 
order  enforcing  said  provisions.”  The  petition  asks  that  this 
Court,  rather  than  a  district  court,  enforce  these  provisions. 

The  Commission  found  that  the  plan  would  complete  cor¬ 
rection  of  the  inequitable  distribution  of  voting  power  as 
described  in  the  1943  findings ;  and  reserved  to  future  determi¬ 
nation  whether  United,  after  carrying  out  the  plan,  will  be 
entitled  to  an  order  under  Section  5  (d),  49  Stat.  812, 15  U.  S.  C. 
§  79e  (d),  declaring  it  has  ceased  to  be  a  holding  company. 
Petitioners  challenge  this  determination  and  also  urge  that 
the  Commission  erred  in  not  requiring  a  number  of  things: 

(1)  It  did  not  require  United  to  be  dissolved,  in  view 
of  the  management’s  proposals  to  continue  in  business 
as  a  closed-end  nondiversified  investment  company  sub¬ 
ject  to  the  Investment  Company  Act  of  1940,  after 
United  ceases  to  be  a  holding  company. 

(2)  It  did  not  require  United’s  plan  in  its  present 
form  to  be  submitted  to  a  vote  of  United’s  stockholders. 

(3)  It  did  not  require  United,  by  charter  provision  or 
otherwise,  to  limit  the  nature  of  its  future  business  as 
an  investment  company,  but  left  that  where  Congress 
left  it  by  the  Investment  Company  Act  of  1940. 

(4)  It  did  not  impose  charter  limitations  which  would 
preclude  United,  after  it  ceases  to  be  subject  to  the  Hold¬ 
ing  Company  Act,  from  eliminating  by  vote  of  a  ma¬ 
jority  of  its  stockholders  the  proposed  charter  amend¬ 
ment  prescribing  cumulative  voting. 

(5)  The  Commission  did  not  require  the  removal 
from  office  of  United’s  president  or  counsel  or  install 
minority  representatives  as  directors  of  United,  or  im¬ 
pose  various  changes  in  existing  requirements,  appli¬ 
cable  to  the  election  of  United’s  directors. 

(6)  The  Commission  did  not  require  United’s  pres¬ 
ident,  Hickey,  or  its  general  counsel  and  director,  Burns, 
to  sell  common  stock  of  United  purchased  under  circum¬ 
stances  alleged  to  be  comparable  to  those  involved  in 
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SEC  v.  Chenery  Corporation,  332  U.  S.  194  (1947),  and 
alleged  to  be  in  violation  of  the  Commission’s  Rule 
U-62;  nor  required  a  surrender  to  the  corporation  of 
profit  which  would  be  realized  from  such  a  sale. 

(7)  The  Commission  reserved  to  future  determina¬ 
tion  what  fees  will  be  payable  by  United  in  connec¬ 
tion  with  the  plan,  including  Phillips’  claim  that  he  be 
reimbursed  for  sums  expended  in  the  solicitation  of 
proxies. 

Petitioners  also  complain  of  “discrimination”  and  make  vari¬ 
ous  procedural  arguments;  these  contentions  are  subsidiary  to 
their  objections  to  what  the  order  provides  or  fails  to  provide. 

Summary  of  the  Facts 

Proceedings  writh  respect  to  United  were  instituted  by  the 
Commission  pursuant  to  Section  11  (b)  (2),  49  Stat.  821,  15 
U.  S.  C.  79k  (b)  (2),  on  March  4,  1941,  and  consolidated 
with  hearings  upon  a  plan  previously  filed  by  United  which 
purported  to  provide  for  the  divestment  of  control  of  its  subsid¬ 
iaries.  In  that  proceeding  the  staff  argued  that  the  Com¬ 
mission  should  reject  United’s  plan  as  affording  no  prospect 
of  effectuating  compliance,  and  order  the  dissolution  of  United 
because  it  caused  unnecessary  complexity  and  inequitable  dis¬ 
tribution  of  voting  power.2  Petitioners  did  not  participate  in 
that  proceeding  and  no  security  holders  supported  the  staff’s 
recommendations. 

After  the  filing  of  the  staff’s  brief,  Phillips  engaged  in  his 
first  proxy  solicitation  campaign  against  the  management  of 
United  (J.  Appx.  A14-A20).  His  letters  of  solicitation  con¬ 
tain  a  colorful  account  of  United’s  early  history,  as  theretofore 
revealed,  inter  alia,  in  the  proceeding  before  the  Commission 
and  as  summarized  in  the  staff’s  brief.  Besides  criticizing  the 
management  of  United,  the  proxy  material  represented  the 
staff’s  recommendation  of  dissolution  as  a  “threat”  to  United, 
resulting  from  the  ineptness  and  intransigence  of  the  incum¬ 
bent  management,  which  could  best  be  met  by  electing  directors 

who  would  “cooperate  with  the  Securities  and  Exchange  Com- 
-  — - -  | 

1  The  opinion  of  the  Commission  on  that  phase  of  the  proceeding  is  set 

forth  in  The  United  Corporation,  13  S.  E.  C.  S.">4  (1943). 
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mission  in  working  out  United’s  problems  under  the  Holding 
Company  Act”  (J.  Appx.  A15).3 

Phillips  was  unsuccessful  in  opposing  the  management’s  slate 
of  directors,  but  its  then  president,  George  Howard,  resigned 
shortly  after  the  election  and  was  replaced  by  William  Hickey.4 
Phillips  has  claimed  credit  for  the  resignation  of  Howard  and 
for  his  successor’s  “cooperation”  with  the  Commission.5 

On  August  13,  1943,  the  Commission  ordered  United  to  cease 
to  be  a  holding  company  and  to  limit  its  security  structure  to  a 
single  class  of  stock  (J.  Appx.  A113-A114).  No  appeal  was 
taken  from  that  order. 

During  the  period  subsequent  to  the  1943  order.  Phillips  has 
been  a  vigorous  and  determined  opponent  of  United’s  man¬ 
agement.  He  has  asserted  that  at  present  this  opposition  has 
become  his  chief  activity  (Doc.  No.  9S,  Transcript,  pp.  3S40- 
3S41).  His  opposition  has  been  mainfested  in  proxy  cam¬ 
paigns,  in  active  participation  in  administrative  hearings  and 
court  contests  of  Commission  orders  with  respect  to  United, 
as  well  as  in  litigation  directly  with  United.  Throughout  these 
activities,  Phillips  has  exhibited  the  same  sense  of  persecution, 
the  same  tendency  to  challenge  the  good  faith  of  the  Commis¬ 
sion  and  its  various  members,  and  the  same  talent  for  innuendo 

3  After  summarizing  the  Section  11  (b)  and  Section  11  (e)  proceedings 
and  the  staff's  recommendations  that  United  be  dissolved  and  its  plan  dis¬ 
missed,  the  statement  also  said  : 

“Ax  a  result  the  Corporation  is  today  faced  icith  the  threat  of  an  order 
of  dissolution  at  a  time  irhcn,  on  the  basis  of  market  rallies  alone  for 
United’s  assets,  the  liquidating  value  of  the  Preference  Stock  is  substan¬ 
tially  impaired  and  no  liquidating  value  at  all  exists  for  the  Common  Stock." 
[Emphasis  in  original.] 

*  In  connection  with  the  1943  campaign,  the  Commission  had  instituted 
court  proceedings  to  compel  United  to  facilitate  Phillips'  solicitation  of 
proxies.  The  court  refused  to  enjoin  the  1943  meeting,  and.  after  it  ap¬ 
peared  that  United’s  alleged  violation  of  the  rules  in  question  would  not 
have  affected  the  result,  the  case  was  settled  on  the  basis  of  a  stipulation 
that  United  would  in  the  future  conform  to  the  Commission's  interpretation 
SEC  v.  The  United  Corporation,  No.  29S  (D.  Del.  1944). 

5  See  petitioners’  reply  tiled  in  connection  with  the  preliminary  motions 
In  this  case,  p.  3.  in  which  it  is  claimed  that  after  Phillips  proposed  his  policy 
of  cooperation  “a  new  president  was  elected  who  reversed  the  policy  of 
noncooperation  with  the  SEC  by  accepting  without  further  litigation”  the 
Commission’s  1943  order.  Similar  claims  have  been  made  in  proxy  state¬ 
ments. 
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and  quotation  out  of  context,  which  are  exhibited  in  petition¬ 
ers’  papers  in  the  instant  case.  United  in  turn  has  not  been 
sparing  of  Phillips,  nor  have  its  counsel  been  reticent  pi  evi¬ 
dencing  dislike  of  his  tactics.  The  Commission’s  staff  has  also 
not  infrequently  been  at  the  receiving  end  of  adverse  com¬ 
ment  from  United  or  its  counsel.® 

Prior  to  the  filing  of  the  instant  plan,  the  Commission  ap¬ 
proved  a  number  of  plans  designed  to  deal  with  problems  of 
United’s  subsidiaries,  to  effect  the  retirement  of  United’s  pre¬ 
ferred  stock,  and  to  divest  a  portion  of  United’s  holdings  in  its 
one-time  statutory  subsidiaries.  We  leave  the  detailed  descrip¬ 
tion  of  these  plans  to  United.  Without  confirming  or  disputing 
whatever  implications  favorable  to  its  management  may  be 
suggested  by  its  version  of  the  events,  and  leaving  aside  any 
suggestions  that  petitioners  could  have  done  the  job  better,  the 
fact  remains  that  the  years  since  1943  have  witnessed  a 
thoroughgoing  reorganization  and  financial  rehabilitation  of 
this  large  segment  of  the  public  utility  industry.  The  common 
stock  of  United,  once  under  water,  is  free  of  any  preferred 
stockholders’  claims  and  is  backed  by  assets  of  substantial 
market  value  (S.  E.  C.  Findings,  p.  5). 7 

On  January  9,  1947,  at  a  time  when  no  plans  of  compliance 
with  the  1943  order  were  pending  before  the  Commission  or 
the  courts,  and  after  two  annual  meetings  in  connection  with 
which  there  had  been  no  proxy  contests,  United  applied  to 
the  Commission  for  authority  to  take  a  poll  of  stockholders 
at  the  annual  meeting  to  be  held  on  April  9  of  that  year,  on  a 
plan  to  continue  as  an  investment  company  after  ceasing  to 
be  a  holding  company.  United  asked  to  limit  the  vote  on 
that  question  to  its  common  stockholders  in  view  of  its  inten- 

*  Phillips  testified  that  when  he  first  became  active  in  United’s  affairs 
Burns  suggested  to  him  that  the  Commission’s  staff  must  have  put  Phillips 
up  to  it  (Doc.  No.  !)8,  Transcript,  p.  3768).  At  the  1044  meeting  Phillips 
suggested  that  the  Commission's  staff,  as  evidenced  by  its  1043  brief,  had 
a  low  opinion  of  Hickey's  qualifications  as  an  expert.  Petitioners  claim  on  the 
basis  of  newspaper  accounts  that  Hickey  called  the  staff  “irresponsible” 
(Downing  brief,  p.  7n).  A  random  examination  of  the  present  transcript 
will  reveal  that  no  tempers  were  unruffled  in  the  course  of  the  protracted 
hearings. 

’The  extent  of  the  United  system  in  1043  and  the  financial  condition  of 
United  at  that  time  are  described  in  13  S.  E.  C.  at  8G0-S64,  S71-875. 
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tion  to  retire  the  balance  of  its  preferred  stock  before  it  would 
function  as  an  investment  company.  Phillips  opposed  taking 
a  vote  at  that  time.  On  February  7,  1947,  the  Commission 
in  a  memorandum  opinion  construed  the  1943  opinion  as  not 
contemplating  a  vote  of  the  preferred  stockholders  who  would 
not  be  affected,  and  expressed  doubt  as  to  the  possibility  of 
obtaining  a  conclusive  vote  at  that  time,  but  permitted  it  to  be 
taken.  The  United  Corporation,  Holding  Company  Act  Re¬ 
lease  No.  7191. 

After  further  procedures  which  Phillips  has  criticized  as 
unduly  summary,  United  was  authorized  on  February  25,  1947, 
to  distribute  its  solicitation  material  upon  the  condition,  inter 
alia ,  that  it  include  therein  a  one-hundred-word  statement 
drafted  by  Phillips  in  opposition  to  the  management’s  proposal 
(J.  Appx.  A27).8  Phillips’  separate  solicitation  material  was 
first  filed  on  February  26,  1947,  and  received  clearance  on 
March  11.  1947,  following  certain  modifications  in  response  to 
criticism  that  the  original  material  appeared  misleading 
(J.  Appx.  A29-A34). 

Prior  to  the  meeting  petitioner  Phillips  unsuccessfully 
sought  to  block  a  vote  by  proceedings  in  the  Court  of  Appeals 
for  the  Second  Circuit  to  review  the  informal  and  advisory 
rulings  of  the  Commission  concerning  the  vote,  Phillips  v.  SEC , 
171  F.  2d  180;  and  by  a  proceeding  for  injunction  in  the  South¬ 
ern  District  of  New  York,  Phillips  v.  The  United  Corporation.9 

The  annual  meeting  was  recessed  over  Phillips’  objection, 
by  a  ruling  of  Hickey,  the  presiding  officer,  declaring  the  recess 
necessary  to  ascertain  the  existence  of  a  quorum  by  an  official 
count  (J.  Appx.  A35-A39).  Thereafter  Phillips’  complaint 
for  injunction  was  amended,  and  was  ruled  on  by  Judge  Leibell 
in  two  opinions,  dated  July  30.  1947,  and  May  26,  194S.10  The 

"This  requirement,  without  precedent  under  the  Holding  Company  Act, 
had  some  analogy  in  requirements  of  the  Commission’s  proxy  rules  under 
the  Securities  Exchange  Act  of  1934  designed  to  permit  stockholders  to 
place  affirmative  proposals  before  an  annual  meeting  together  with  a  one- 

hundred-word  statement  in  support  thereof. 

•The  district  court  complaint  was  tiled  on  March  3, 1947,  the  day  the  court 

of  appeals  denied  a  stay.  Phillips  obtained  an  ex  parte  restraining  order 
which  was  dissolved  the  following  day  after  argument. 

10  These  are  published  only  in  C.  C.  H.  Fed.  Sec.  Law  Serv.  90,395 
and  90,412.  Copies  will  be  submitted  to  the  Court  at  the  argument. 


opinions  flatly  rejected  contentions  (1)  that  the  solicitation  of 
votes  for  United’s  plan  of  future  operations  violated  Section  11 
(g)  of  the  Act  and  (2)  that  United’s  solicitation  material  was 
false.  Judge  Leibell  also  concluded,  on  the  basis  of  the  facts 
certified  by  United  to  the  Commission,  that  there  did  not  ap¬ 
pear  to  be  a  violation  of  the  Commission’s  Rule  U-65  (re¬ 
quiring  specific  authorization  for  unusual  expenditures),  but 
that  the  pleadings  presented  a  triable  issue  of  fact.  Judge 
Leibell  also  found  that  “the  adjournment  for  the  purpose  of 
determining  a  quorum  was  unnecessary”  and  that  the  facts 
“strongly  support  the  plaintiff’s  contention  that  the  April  0 
meeting  was  recessed  for  the  purpose  of  getting  additional 
proxies”;  but  that  the  “management  had  enough  votes  on 
April  9  to  adjourn  the  meeting  over  any  opposition,  if  a  vote 
were  taken  for  that  purpose.”11  He  held  that  it  was  for  the 
Commission  to  evaluate  the  significance  of  the  advisory  vote 
in  the  light  of  what  had  occurred,  a  point  further  developed  in 
a  second  opinion  dated  May  26,  1948,  which  stayed  further 
proceedings,  denied  dismissal  of  the  complaint,  but  added:  “I 
doubt  that  it  will  ever  be  tried.” 12 

"Pursuant  to  suggestions  in  the  first  opinion,  a  tabulation  was  made 
of  the  votes  which  would  have  been  cast  on  April  9  as  well  as  those  actually 
cast  at  the  recessed  meeting.  This  showed  that  there  were  ;6.350,35fl 
votes  in  favor  of  the  resolution,  as  of  April  9,  compared  with  7,204.749 
necessary  to  constitute  90  percent  of  the  outstanding  stock.  As  of  the  same 
date,  the  opposition  proxies  were  3.150,304  for  Phillips.  At  the  April  30 
meeting,  the  count  was  7.813,529.  or  about  54  percent  of  the  stock,  in  favor 
of  the  management  and  something  over  3.000,000  votes  for  Phillips.  After 
making  allowances  for  some  dispute  as  to  the  status  of  revocations,  Judge 
I/eibell  found  that  there  “would  be  at  least  a  two-to-one  vote  for  manage¬ 
ment  ns  of  both  dates.”  In  the  instant  case  petitioners  declined  to  accept 
these  figures,  and  sought  to  subpena  the  inspectors  of  elections  apparently 
with  a  view  to  a  detailed  exploration  of  the  count. 

"While  plaintiff's  third  motion  for  an  injunction  was  pending  for  deci¬ 
sion  before  the  court.  United  moved  to  dismiss  the  complaint  for  lack  of 
jurisdiction  and  for  failure  to  state  a  cause  of  action.  As  amicus  curiae  the 
Commission  filed  a  memorandum  in  wdiieh  it  supported  the  jurisdiction  of 
the  court  to  entertain  a  suit  by  a  private  investor  to  enforce  the  Commis¬ 
sion’s  proxy  rules,  although  expressing  the  opinion  that  there  had  been 
no  violation  of  the  rules.  Judge  Leibell’s  first  opinion,  dated  July  30.  1947, 
accepted  the  Commission’s  view  on  the  jurisdictional  issue.  Petitioners 
urge  that  the  Commission  by  prevailing  on  the  court  to  withhold  a  remedy 
improperly  destroyed  their  “collective  bargaining  i>ower.”  (Phillips’  brief, 
pp.  33-34).  ; 


On  December  6,  1948,  the  Second  Circuit  dismissed  Phillips’ 
petition  to  review  the  administrative  actions  of  the  Commis¬ 
sion  in  February  of  1947  on  the  ground  that  the  matters  com¬ 
plained  of  were  merely  '‘interpretative,  procedural,  and  inter¬ 
locutory.”13  At  the  same  time  the  court  dismissed  Phillips’ 
appeal  from  Judge  Leibell’s  rulings  on  May  26,  1948.  See 
Phillips  v.  SEC,  171  F.  2d  180. 

United’s  contention  that  the  1947  vote  was  an  adequate  ex¬ 
pression  of  stockholder  views,  made  the  status  of  that  vote  an 
issue  at  the  outset  of  the  proceedings  before  the  Commission 
(Phillips  brief,  p.  42n).  In  the  course  of  the  hearings  the  staff 
urged  that  further  exploration  be  denied,  that  the  1947  vote 
be  disregarded  as  stale,  and  that  in  lieu  of  a  vote  the  Com¬ 
mission  should  require  a  withdrawal  provision.  This  proposal 
was  initially  denounced  by  Phillips  and  United  (J.  Appx.  AS4- 
A95).  Later  United  amended  its  plan  to  include  withdrawal 
provisions  (SEC  Findings,  pp.  9-10),  which  were  further 
amended  to  conform  to  the  Commission’s  findings  of  June  15, 
1951,  and  as  amended  were  approved  by  the  order  of  June 
26,  1951. 

STATUTES  AND  RULES  INVOLVED 

The  directly  applicable  provisions  of  the  Public  Utility  Hold¬ 
ing  Company  Act  are  printed  in  the  appendix  to  the  brief  of 
petitioner  Downing  (pp.  3a-3d).  In  view  of  numerous  other 
provisions  of  the  Act  and  rules  which  may  have  some  relevance 
to  the  understanding  of  Commission  or  court  decisions  cited 
in  the  briefs,  we  will  submit  at  the  argument  pamphlet  copies 
of  the  Holding  Company  Act  and  the  Commission’s  rules 
thereunder. 

13  The  instant  petition  seeks  to  have  this  Court  review  the  same  1947 
informal  rulings  of  the  Commission,  but  petitioner’s  briefs  advert  to  the 
1947  rulings  only  as  color  or  background  to  the  charge  that  the  Commis¬ 
sion  has  been  discriminatory  in  its  dealings  with  United  and  should  there¬ 
fore  be  required  to  remove  United’s  president  and  counsel  and  install  peti¬ 
tioners’  nominees  on  United’s  board.  See  Phillips  brief,  points  five  and  six. 


SUMMARY  OF  ARGUMENT 

1.  United’s  proposal  to  comply  with  Section  11  of  the  Hold¬ 
ing  Company  Act  by  ceasing  to  be  a  holding  company  after 
simplifying  its  security  structure  is  a  method  consistent  with 
the  language  of  the  statute,  the  legislative  history,  and  its 
interpretation  by  the  Commission.  The  extent  of  the  divest¬ 
ment  necessary  to  achieve  that  result  presents  an  issue  of  fact 
which  the  Commission  properly  deferred  until  after  consum¬ 
mation  of  the  divestments  proposed  in  the  plan.  Such  divest¬ 
ments  are  not  on  their  face  incapable  of  resulting  in  a  severance 
of  control  of  United’s  one-time  statutory  subsidiaries.  Neither 
the  Holding  Company  Act  of  1935  nor  the  Investment  Com¬ 
pany  Act  of  1940  requires  that  United  after  ceasing  to  have 
public  utility  subsidiaries  be  precluded  in  the  course  of  its 
business  as  an  investment  company  from  acquiring  control 
over  subsidiaries  which  are  not  public  utility  companies. 

2.  The  plan  is  necessary  in  the  only  sense  required  by  Sec¬ 
tion  11  (b),  namely,  that  it  proposes  a  legally  permissible 
solution  to  the  Act’s  requirements.  The  provisions  of  the 
plan  which  are  not  now  within  United’s  corporate  powers  are 
not  disputed,  but  are  favored  by  petitioners.  The  proposal 
to  continue  in  business  as  an  investment  company  is  within 
United’s  present  corporate  powers  and  fairness  does  not  require 
a  vote  on  that  proposal,  in  view  of  the  opportunity  accorded 
to  those  dissatisfied  to  withdraw  from  United  on  terms  at  least 
as  favorable  as  could  have  been  obtained  on  dissolution.  Peti¬ 
tioners’  various  objections  to  the  failure  of  the  plan  to  contain 
provisions  advocated  by  them  are  without  statutory  founda¬ 
tion  and  the  administrative  precedents  relied  upon  by  them  are 
inapplicable. 

3.  Petitioners’  attempt  to  obtain  discovery  of  conversations 
between  United  and  members  of  the  Commission  or  its  staff 
was  properly  rejected  by  the  Commission  as  irrelevant  and 
dilatory.  Their  motion  to  adduce  evidence  in  respect  thereto 
should  be  denied. 
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ARGUMENT 

I 

The  Commission  was  not  required  to  reject  the  plan  and  enter 
an  order  requiring  (a)  that  United  be  dissolved,  or  (b)  that 
it  divest  100  percent  of  its  holdings  in  its  one-time  statutory 
subsidiaries,  or  (c)  that  it  be  precluded  from  having  non¬ 
utility  subsidiaries  after  ceasing  to  be  a  holding  company 

A.  The  transformation  of  a  holding  company  into  an  investment  company 
is  a  permissible  method  of  complying  with  Section  11  (b) 

On  its  face  the  Holding  Company  Act  neither  prescribes  in¬ 
evitable  dissolution  of  a  holding  company  nor  prevents  a  hold¬ 
ing  company  after  it  ceases  to  be  such  from  engaging  in  any 
lawful  business,  including  that  of  an  investment  company. 
This  is  clear  whether  we  look  to  Section  11  (b)  (1),  which 
directs  the  Commission  to  “limit  the  operations”  of  each  hold¬ 
ing  company  system  “to  a  single  integrated  public-utility  sys¬ 
tem”  and  related  interests,  or  to  Section  11  (b)  (2),  directing  it 
to  require  a  registered  holding  company  to  take  “such  steps” 
as  the  Commissioner  finds  “necessary  to  insure  that  the  corpo¬ 
rate  structure  or  continued  existence”  of  the  company  does  not 
unduly  “complicate”  the  holding-company  system.14  This  is 
further  confirmed  by  Sections  11  (e)  and  11  (g)  which  specifi¬ 
cally  deal  with  plans  “for  the  divestment  of  control”  and  by 
Section  5  (d)  which  specifically  provides  for  terminating  the 
registration  of  a  holding  company  found  to  have  ceased  to  be 
such.13  Thus  whatever  problems  of  feasibility  were  presented 
by  United’s  various  proposals  to  transform  itself  into  an  invest¬ 
ment  company,  the  declared  objective  is  clearly  consistent  with 
the  statutory  command. 

The  legislative  history  makes  clear  that  Congress  specifically 
envisaged  this  method  of  compliance.  The  President’s  mes¬ 
sage  to  the  Congress  dated  March  12,  1935,  states: 16 

14  In  section  2  (a)  (9)  “holding-company  system”  is  delined  to  mean  “any 
holding  company  together  with  all  of  its  subsidiary  companies.” 

15  Of  course,  a  proper  plan  under  Section  11  (e),  or  an  order  under  Section 
5  (d),  may  prescribe  conditions  necessary  to  make  the  company,  whose  reg¬ 
istration  is  to  be  terminated,  conform  to  the  policies  of  the  Act. 

14  H.  R.  Rep.  No.  131S,  74th  Cong.,  1st  sess.  (1935),  p.  2;  S.  Rep.  No.  621, 
74th  Cong.,  1st  sess.  (1935),  p.  2. 


We  do  not  sek  to  prevent  the  legitimate  diversifica¬ 
tion  of  investment  in  operating  utility  companies  by 
legitimate  investment  companies.  But  the  holding 
company  in  the  past  has  confused  the  function  of 
control  and  management  with  that  of  investment 


and  in  consequence  has  more  frequently  than  not 
failed  in  both  functions.  Possibly  some  holding  com¬ 
panies  may  be  able  to  divest  themselves  of  the  control 
of  their  present  subsidiaries  and  become  investment 
trusts.  But  an  investment  company  ceases  to  be  an 
investment  company  wdien  it  embarks  into  business  and 
management. 


In  hearings  on  S.  1725,  Thomas  G.  Corcoran  stated  in  part:  17 

The  President  particularly  recognized  in  his  message 
the  possibility  of  a  holding  company  becoming  an  in¬ 
vestment  trust  without  injury  to  an  investor. 

| 

At  the  same  hearings  Senator  Wheeler,  as  chairman  of  the 
Committee,  stated: 

But,  as  I  say,  one  of  these  holding  companies  as  a 
matter  of  fact  could  keep  its  stocks  and  could  keep  its 
bonds  and  become  transformed  into  a  purely  investment 
company,  but  divorce  itself  of  any  actual  control  over 
operating  companies. 

Similarly,  Congressman  Rayburn,  sponsor  of  H.  R.  5423, 
stated : “  j 

Some  holding  companies  may  be  able  to  divest 
themselves  of  their  present  subsidiaries  and  become 
investment  trusts.  .  .  . 

A  substitute  bill  (S.  2796)  was  reported  to  the  Senate.  At 
page  11  the  Report  states: 

In  its  present  form  the  section  [Section  11]  has  been 
extensively  rewritten.  In  general  terms  its  purposes 
and  effect  can  be  stated  substantially  as  follows: 

“(1)  The  ‘elimination’  provided  for  in  section  11  is 
simply  a  requirement  that  within  5  years  (with  certain 

37  Hearings  before  the  Senate  Committee  on  Interstate  Commerce  on 
S.  1725,  74th  Cong.,  1st  sess.  (15)35),  pp.  210,  2!)G. 

“  Hearings  on  H.  R.  5423  before  the  House  Committee  on  Interstate  and 
Foreign  Commerce,  74th  Cong.,  1st  sess.  (1935),  p.  333. 
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permissible  extensions)  the  presently  existing  public- 
utility  holding  companies  must  choose  either — 

“(a)  To  turn  themselves  into  investment  trusts  by 
making  legal  arrangements  which  will  deprive  them  of 
the  control  of  the  management  of  operating  electric 
and  gas  companies  in  which  they  have  invest¬ 
ments.,  or  *  *  *  ” 

At  pages  32-33  the  Report  states: 

Existing  holding  companies  will  be  obliged  (i)  to  di¬ 
vest  themselves  of  any  interest  in  properties  not  appro¬ 
priate  to  a  geographically  and  economically  integrated 
public-utility  system,  or  (ii)  to  cease  to  be  holding  com¬ 
panies  by  divesting  themselves  of  all  control  over  the 
public-utility  companies  in  which  they  are  interested 
and  become  investment  companies,  or  (iii)  to  distribute 
their  securities  and  assets  equitably  among  their  secu¬ 
rity  holders.19 

The  above-quoted  statements  were  made  with  reference  to 
a  far  more  drastic  “death  sentence”  provision  than  is  now  in 
the  Act.  Section  11  (b)  (2)  of  S.  2796  had  directed  the  Com¬ 
mission  : 

(2)  After  January  1,  193$,  to  require  each  registered 
holding  company,  and  each  subsidiary  company  thereof, 
to  be  reorganized  or  dissolved  whenever  the  Commis¬ 
sion  finds  that  the  corporate  structure  or  continued 
existence  of  such  company  unduly  or  unnecessarily  com¬ 
plicates  the  structure  of  the  holding-company  system 
of  which  it  is  a  part,  or  unfairly  or  inequitably  distributes 
voting  power  among  the  holders  of  securities,  or  is  detri¬ 
mental  to  the  proper  functioning  of  a  single  geograph¬ 
ically  and  economically  integrated  public-utility  system; 

The  most  controversial  feature  of  the  Senate  bills  had  been 
the  provision  limiting  each  holding  company  to  one  integrated 

“See  S.  Rep.  No.  021,  74th  Cong.,  1st  sess.  Additional  references  to  the 
possibility  of  compliance  via  the  investment  company  route  appear  at  pp. 
13  and  14  of  the  Report,  and  in  the  Senate  debates  on  the  bill.  See,  for 
example,  comments  of  Senator  Wheeler  in  79  Cong.  Rec.  4604,  83S7-S, 
8389-90,  8532  (1935). 
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system.  In  the  absence  of  compliance  therewith,  Section  11 
(b)  (3)  had  made  it  the  duty  of  the  Commission — 

(3)  Promptly  after  January  1,  1940,  to  require  each 
registered  holding  company,  to  take  such  steps  (either 
by  divesting  itself  of  control,  securities,  or  other  assets, 
or  by  reorganization  or  dissolution,  or  otherwise)  as 
the  Commission  finds  necessary  or  appropriate  to  make 
such  company  cease  to  be  a  holding  company : 

Section  11  (b)  of  the  Senate  bill  was  greatly  watered  down  by 
House  amendments,  and  was  compromised  in  conference,  result¬ 
ing  in  a  “relaxation”  in  various  respects  of  the  Senate  bill, 
“designed  to  meet  the  House  desire  to  provide  further  flexi¬ 
bility.”  See  H.  R.  Rep.  No.  1903,  74th  Congress,  1st  sess. 
(1935),  pp.  68-71.  i 

The  bill  as  enacted  “*  *  *  omitted  the  unconditional 

provision  of  Section  11  (b)  (3)  for  the  elimination  of  all  hold¬ 
ing  companies  within  five  years.”  See  American  Power  and 
Light  Co.  v.  SEC,  329  U.  S.  90,  115  (1946).  It  also  liberalized 
the  provisions  of  Section  11  (b)  (1)  with  respect  to  the  re¬ 
tention  of  additional  systems,  and  retained  a  modified  Section 
11  (b)  (2).  As  enacted  Section  11  (b)  (2)  does  not  specify 
whether  the  Commission  should  require  reorganization,  dis¬ 
solution,  or  other  specific  steps,  but  allows  the  Commission  to 
specify  “such  steps”  as  it  finds  necessary  to  insure  that  the 
structure  or  existence  of  any  company  in  a  holding  company 
system  does  not  unduly  or  unnecessarily  complicate  the  struc¬ 
ture,  or  unfairly  or  inequitably  distribute  voting  power  among 
security  holders  of  the  system.  All  of  the  methods  of  com¬ 
pliance  left  open  by  S.  2796  were  clearly  intended  in  the  Com¬ 
mission’s  discretion  to  be  available  under  the  more  flexible  lan¬ 
guage  of  the  Act  as  passed.20 

The  Commission  has  consistently  construed  the  Act  as  per¬ 
mitting  transformation  of  a  holding  company  into  an  invest¬ 
ment  company  as  one  method  of  compliance.  Judge  Jerome 
N.  Frank,  while  Chairman  of  the  Commission,  stated: 


*°  See  American  Poicer  and  Light  Co.  v.  SEC,  329  U.  S.  at  115. 


*  *  *  a  holding  company  may  comply  with  Sec¬ 

tion  1 1  by  releasing  control  of  its  subsidiaries  and  assum¬ 
ing  the  status  of  a  true  investment  company.21 
In  a  subsequent  article,22  Chairman  Frank  said : 

Still  another  method  of  compliance  is  the  conversion 
of  the  holding  company  into  an  investment  trust.  This 
course  can  be  effected  by  the  abandonment  of  control 
by  the  holding  company  of  its  subsidiary  operating  com¬ 
panies.  *  *  *  In  all  such  cases,  however,  the  Com¬ 
mission  should  require  definite  proof  that  the  holding 
company  relationship  has  actually  been  severed,  and 
not  merely  converted  into  more  subtle  channels  of  con¬ 
trol  or  controlling  influence. 

In  Utilities  Power  &  Light  Corporation,  5  S.  E.  C.  4S3  (1939) , 
and  in  International  Utilities  Corporation,  Holding  Company 
Act  Release  No.  6181  (Nov.  1, 1945),  discussed  pp.  17,  26  infra, 
the  Commission  approved  plans  by  which  holding  companies 
were  to  be  converted  into  investment  companies.  The  fact 
that  many  more  companies  have  been  dissolved  or  reorganized 
as  parts  of  integrated  and  simplified  holding  company  systems 
merely  indicates  that  in  most  cases  other  methods  of  compli¬ 
ance  have  appeared  more  feasible  or  more  advantageous  to 
security  holders. 

Petitioners  suggest  that  the  Commission  in  the  American 
Power  &  Light  case  represented  to  the  Supreme  Court  that 
dissolution  is  an  inexorable  statutory  command  (Downing 
brief,  pp.  21-22).  But  the  Commission  merely  argued  that  it 
had  statutory  authority  to  order  dissolution  as  an  appropriate 
method  of  eliminating  the  intermediate  holding  companies  in 
the  Electric  Bond  and  Share  system,  found  to  constitute  no 
more  than  mere  sets  of  books,  and  where  it  appeared,  inter  alia, 
unlikely  that  the  holding  companies  could  be  made  to  serve  any 
useful  economic  purpose.  The  Commission’s  findings  and  brief 
conceded  that  the  order  might  be  modified  in  the  event  that 
circumstances  changed  so  as  to  indicate  a  need  for  the  con¬ 
tinued  existence  of  the  company.  The  Supreme  Court  ex- 

a  See  Electrical  World,  April  13,  1940,  p.  4. 

13  The  Annalist,  June  6, 1940,  p.  779. 


pressly  adverted  to  this  possibility.  See  American  Power  & 
Light  Co.  v.  SEC,  329  U.  S.  90,  121  (1946).  See  Electric  Bond 
&  Share  Company,  Holding  Company  Act  Release  No.  10640 
(1951)  modifying  for  change  of  circumstances  a  dissolution 
order  entered  with  reference  to  another  Bond  and  Share  sub¬ 
sidiary  holding  company.  Other  authorities  relied  on  by  peti¬ 
tioners  (Downing  brief,  pp.  27-33)  likewise  merely  hold  that 
dissolution  is  a  possible,  not  an  inevitable,  solution. 

Petitioners  also  exaggerate  the  difference  between  the  posi¬ 
tion  of  the  staff  and  the  Commission’s  1943  decision.  The  staff 
never  disputed  that  to  become  an  investment  company  was  a 
possible  solution  under  the  Act,  but  criticized  United’s  pro¬ 
posals  as  vague,  indefinite,  and  unlikely  to  be  accomplished. 
At  that  time  United  had  submitted  no  concrete  program  to 
show  how  it  proposed  to  become  an  investment  company,  and 
it  appeared  doubtful  whether  the  common  stock  had  an  equity 
in  the  company.  In  withholding  a  dissolution  order  the  Com¬ 
mission  merely  gave  United  an  opportunity  to  demonstrate, 
what  has  since  been  shown,  that  it  was  possible  for  it  to  sim¬ 
plify  its  stock  structure  and  transform  itself  into  an  invest¬ 
ment  company  in  a  manner  which  would  be  fair  to  its  stock¬ 
holders. 

B.  The  Commission  was  not  required  by  Sections  11  (b)  or  11  (e)  to 

insist  upon  100  percent  divestment  of  United’s  holdings  in  its  one-time 

statutory  subsidiaries 

Consummation  of  the  plan  will  reduce  United's  voting  in¬ 
terest  in  its  former  subsidiaries  to  under  5  percent,  less  than 
half  the  10-percent  figure  which  Congress  has  made  the  test 
of  control  in  the  absence  of  proof.23  United’s  holdings  will  also 
be  just  below  the  automatic  test  which  would  constitute  United 
an  “affiliate”  of  its  former  subsidiaries.24  Since  there  is  no  stat- 

53  See  Sections  2  (a)  (7)  and  2  (a)  (S),  (49  Stat.  S06-SOS,  15  U.  S.  C.  §  79b 
(a)  (7)  and  (8) ),  which  define  “holding  company”  and  “subsidiary.”  Even 
where  there  is  more  than  a  10  percent  voting  interest,  a  holding  company 
or  subsidiary  status  is  escaped  if  there  is  proof  of  an  absence  of  control  or 
controlling  influence.  Conversely,  where  a  control  or  controlling  infiuence 
is  proved  the  relationship  attaches  irrespective  of  voting  interest.  See 
American  Gas  and  Electric  Co.  v.  SEC,  77  App.  D.  C.  174, 134  F.  2d  G33  (1943), 
certiorari  denied,  319  U.  S.  763  (1943). 

14 The  term  “affiliate”  in  Section  2  (a)  (11),  49  Stat.  SOS,  15  U.  S.  C. 
§  79b  (a)  (11),  is  applicable,  inter  alia,  where  one  company  holds  5  percent 
of  the  voting  securities  of  another  or  where  the  Commission  finds!  “that 
there  is  liable  to  be  *  *  *  absence  of  arm’s-length  bargaining  in  trans¬ 

actions  between  them.”  The  Commission  has  some  regulatory  power  with 
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utory  prescription  as  to  what  divestment  is  necessary  to  cause 
a  company  to  cease  to  be  a  holding  company  the  issue  as  to  the 
adequacy  of  United’s  divestment  proposals  is  one  of  fact. 

To  postpone  determination  of  United’s  application  for  an 
order  under  Section  5  (d)  has  two  palpable  advantages.  First, 
it  permits  the  question  of  control  or  “controlling  influence’’  to 
be  decided  after  the  divestments,  in  the  light  of  any  current 
evidence  rather  than  as  a  matter  of  prophecy;  and  second,  it 
avoids  further  complicating  with  an  additional  issue  of  fact 
a  proceeding  which  has  proved  complicated  enough  both  at  the 
administrative  level  and  in  terms  of  review.  The  Commis¬ 
sion  clearly  was  not  arbitrary  in  deferring  the  issue.35 

Contrary  to  petitioners’  contentions  (Downing  brief,  p.  24; 
Phillips  brief,  p.  4),  this  decision  involves  no  departure  from 
established  Commission  policy.  Where  a  holding  company  is 
dissolved  of  course  there  is  100  percent  divestment.  WTiere  a 
holding  company  is  not  ordered  dissolved  and  it  proposes  to 
continue  as  such,  Section  11  (b)  (1)  requires  that  it  limit  itself 
in  general  to  a  “single  integrated  system.”  and  this  requires 
divestment  of  mere  “investments”  in  securities  of  public  utility 
companies  which  are  unrelated  to  the  integrated  systems,  al¬ 
though  not  significant  in  terms  of  control.  See  United  Gas 
Improvement  Co.  v.  SEC,  13S  F.  2d  1010,  1015-1019  (C.  A.  3, 
1943).  It  follows  a  fortiori  that  a  Section  11  (b)  (1)  order  re¬ 
quiring  divestment  of  a  present  subsidiary  not  related  to  the 
integrated  system  prescribes  100  percent  divestment.  How¬ 
ever,  where  a  holding  company  proposes,  or  is  ordered,  to  cease 
to  be  a  holding  company  pursuant  to  Section  11  (b)  (2),  the 

respect  to  affiliates  of  public  utility  companies  whether  or  not  in  a  rois¬ 
tered  holding  company  system.”  See.  for  example.  Section  12  (a0.  49 
Stat.  S24, 15  U.  S.  C.  §  79 1  (g).  See  also  Morgan  Stanley  d  Co.  v.  SEC,  126 
F.  2d  325  (C.  A.  2. 1942). 

“Petitioners  contend  that,  because  the  plan  may  not  turn  out  to  cause 
United  to  cease  to  be  a  holding  company,  “the  SEC  and  United  have  vio¬ 
lated  the  condition  upon  which  they  procured  this  Court’s  affirmation  of 
the  1949  order”  (Phillips  brief,  pp.  2—4).  That  case  squarely  held  that 
the  Commission  may  approve  a  piecemeal  plan.  See  Phillips  v.  SEC,  S7  App. 
D.  C.  3S0,  3S4,  1S5  F.  2d  746.  750  (1950)  citing  with  approval  Phillips  v. 
SEC.  156  F.  2d  606,  609  (C.  A.  2,  1946).  Neither  this  Court’s  decision  nor 
the  Commission  decision  under  review  dealt  with  the  timing  of  a  determina¬ 
tion  for  purposes  of  Section  5  (d). 
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problem,  as  we  have  shown,  is  merely  what  action  is  “neces¬ 
sary  to  ensure”  that  result.  Congress  has  left  this  to  the  Com¬ 
mission’s  judgment  without  explicit  prescription,  and  the 
Commission  itself  has  not  reduced  it  to  any  mathematical 
formula.28  The  Commission  has  encouraged  100  percent  di¬ 
vestment  and  under  some  circumstances  might  even  require 
it  and  thereby  avoid  a  subtle  issue  of  fact  as  to  whether  divest¬ 
ment  short  of  100  percent  will  actually  succeed  in  severing  con¬ 
trol.  But  considerations  of  administrative  convenience  must  be 
weighed  against  the  congressional  policy  of  allowing  the  hold¬ 
ing  company  problem  to  be  “worked  out  as  far  as  possible 
through  plans  of  reorganization,  voluntarily  framed  and  vol¬ 
untarily  adopted.”  See  Phillips  v.  SEC,  87  App.  D.  C.  at  384, 
185  F.  2d  at  750.  We  believe  that  neither  the  Act  nor  adminis¬ 
trative  precedent  precluded  giving  United  an  opportunity  to 
prove  that  a  divestment  of  less  than  100  percent  will  cause  it 

to  “cease  to  be  a  holding  company.” 27 

In  the  two  instances  relied  on  by  petitioners  (Downing  brief, 
pp.  24^26)  the  proposal  for  100  percent  divestment  originated 
wuth  the  company  rather  than  the  Commission,  and  in  Utilities 
Power  &  Light  Corporation,  one  of  the  two  cases  referred  to, 
the  Commission  in  fact  had  said : 

39  In  its  1943  findings  the  Commission  indicated  that  the  control  issue 
could  not  be  resolved  prior  to  the  end  of  United’s  divestment  program  since 
otherwise  a  determination  of  that  issue  “would  be  based  upon  facts  not  yet 
in  existence,  and  therefore  hypothetical  and  uncertain”  (13  SEC  at  SS6). 
It  also  summarized  factors  in  the  history  of  United,  making  it  appear 
doubtful  whether  a  reduction  of  United’s  holdings  in  its  statutory  subsid¬ 
iaries  to  just  under  10  percent,  as  United  then  proposed,  would  result  in. 
United  ceasing  to  be  a  holding  company  as  defined  in  the  Act  (13  SEC  at 
SS7-S93 ) . 

”  The  Southern  Company ,  Holding  Company  Act  Release  No.  10055  (Au¬ 
gust  24. 1950)  cited  by  petitioners  (Phillips  brief,  p.  5) .  is  not  in  point.  That 
case  involved  the  acquisition  by  Bond  and  Share  in  exchange  for  its 
Interest  in  Birmingham  Electric  Co.  of  a  2%  percent  interest  in  the  voting 
stock  of  the  Southern  Company  which  is  a  registered  holding  company  with 
subsidiaries  operating  in  a  number  of  Southern  States.  Bond  and  Share 
proposed  to  continue  as  a  holding  company,  although  claiming  an  exemption, 
and  the  new  acquisition  by  Bond  and  Share  was  found  objectionable,  inter 
alia,  because  it  would,  contrary  to  Section  10  (b)  (1).  ‘’tend  towards  inter¬ 
locking  relations  or  the  *oncentration  of  control  of  public-utility  com¬ 
panies  *  *  *”  [emphasis  supplied].  Accordingly,  the  Commission  per¬ 

mitted  the  acquisition  only  upon  condition  that  Bond  and  Share  enter  into  a 
commitment  to  divest  what  it  acquired  in  the  transaction. 


IS 


In  order  to  cease  to  be  a  public  utility  holding  com¬ 
pany,  and  in  order  to  avoid  being  an  affiliate  of  any 
public  utility  operating  or  holding  company,  the  debtor’s 
present  holdings  must  be  reduced  so  that  the  new  com¬ 
pany  will  not  own  as  much  as  5  percent  of  the  voting 
securities  of  any  public  utility  operating  or  holding 
company.  (5  SEC  4S3.  516  (1939). )=8 

C.  Neither  the  Public  Utility  Holding  Company  Act  nor  the  Investment 
Company  Act  prohibits  a  company  which  does  not  have  public  utility 
subsidiaries  from  controlling  nonutility  companies 

The  statutory  definition  of  a  “holding  company”  is  limited 
to  companies  having  public  utility  subsidiaries.  See  Section 
2  (a)  (7),  49  Stat.  S05, 15  U.  S.  C.  §  79  b  (a)  (7).  Public  utility 
companies  are  again  narrowly  defined  as  gas  and  electric  oper¬ 
ating  companies.  See  Sections  2  (a)  (5),  49  Stat.  SOS,  15 
U.  S.  C'  §  79  b  (a)  .5). 20  Clearly  the  Act  does  not  forbid  the 
existence  of  a  corporation  having  as  subsidiaries  only  nonutility 
companies.  Petitioners  do  not  even  contend  that  the  Invest¬ 
ment  Company  Act  of  1940,  54  Stat.  7S9, 15  U.  S.  C.  §  SO  a,  pre¬ 
vents  an  investment  company  from  having  controlling  inter¬ 
ests  in  subsidiaries  which  do  not  operate  in  the  public  utility 
field.30 


“The  Commission  approved  under  Section  11  (f),  49  Stat.  S23, 15  U.  S.  C. 
§  79  k  (f).  and  the  district  court  approved  under  Section  77R  of  the  Bank¬ 
ruptcy  Act,  a  plan  committing  the  successor  company  to  divest  its  utility 
interests  and  to  become  an  investment  company.  Utilities  Power  <£  Light 
Corp.,  5  S.  E.  C.  483  (1939)  :  In  re  Utilities  Po  wer  <£  Light  Corp.,  29  F.  Supp. 
763  (N.  D.  Ill.  1939),  appeal  dismissed  C.  A.  7,  March  9, 1940.  There  was  no 
controversy  regarding  the  proposal  to  become  an  investment  company. 

Contrary  to  petitioners’  statement,  the  successor  company,  Ogden  Cor¬ 
poration,  was  never  exempted,  but  registered  as  a  holding  company  and 
later  obtained  an  order  under  Section  5  (d)  that  it  had  ceased  to  be  a 
holding  company.  See  Ogden  Corporation,  Holding  Company  Act  Release 
No.  8402  (August  31,  194S).  Its  present  dissolution  is  not  pursuant  to  any 
provisions  of  the  Holding  Company  Act  or  Commission  order. 

:9  See  also  Section  3(a)  (3)  of  the  Act,  49  Stat.  811, 15  U.  S.  C.  §  79  c  (a) 
(3),  which  provides  for  exemption  of  holding  companies  which  although 
within  the  statutory  definition  are  primarily  interested  in  nonutility  busi¬ 
nesses. 

"The  Investment  Company  Act  does  deal  in  a  limited  way  with  the 
problem  of  concentration  of  control  through  investment  companies  by 
imposing  restrictions  upon  the  purchase  of  interests  in  other  investment 
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Petitioners  argue  (Phillips  brief,  pp.  20-22)  that  the  Presi¬ 
dent’s  message  of  March  12, 1935,  and  the  legislative  references 
to  the  possibility  of  holding  companies  becoming  “investment 
trusts”  negates  the  possibility  of  a  holding  company  becoming 
the  kind  of  nondiversified  investment  company,  or  trust,  which 
might  exercise  control  over  nonutility  subsidiaries.31  We  do  not 
so  interpret  the  President’s  message,  which  was  limited  in  its 
context  to  the  utility  field,  and  speaks  of  not  preventing  the 
“legitimate  diversification  of  investment  in  operating  utility 
companies.”  In  any  event,  Congress  has  not  prohibited,  or 
►  authorized  the  Commission  to  prohibit,  the  control  of  non¬ 

utility  companies  by  corporations  with  no  public  utility  sub¬ 
sidiaries,  except  to  the  limited  extent  specified  in  the  1940  Act. 

II 

The  Commission  did  not  err  in  concluding  that  United’s  plan 
was  fair  and  equitable  and  necessary  to  comply  with  Section 
11  (b) 

i 

A.  The  Commission  properly  found  the  plan  necessary 

1.  The  Act  leaves  to  a  holding  company  a  wide  choice  as 
between  alternative  methods  of  compliance.  As  this  Court 
has  held,  “Congress  *  *  *  charged  the  company’s  man- 

*  agement  with  primary  responsibility  for  the  preparation  of 

such  plans.”  See  Phillips  v.  SEC,  87  App.  D.  C.  at  384,  185 
F.  2d  at  750,  and  notes  5  and  6.  See  also  Congressman  Eicher’s 
forecast  that  “the  legal  and  economic  imagination  which  put 

companies  and  in  insurance  companies.  See  Section  12  (d)  (1)  and  (2), 
y  54  Stat.  S09,  15  U.  S.  C.  §§  S0a-12  (d)  (1)  and  (2).  But,  of  course.  Ignited 

as  a  registered  investment  company  will  be  subject  to  those  restrictions. 

31  Petitioners’  argument,  based  on  the  supposed  distinction  between  in¬ 
vestment  companies  and  investment  trusts,  is  a  mere  play  on  words.  The 
terms  are  interchangeable  as  a  matter  of  common  usage  and  as  used  in  the 
legislative  background.  See,  for  example,  the  President’s  message  from 
which  we  quote,  p.  11,  supra.  Downing  brief,  pp.  21-22.  Occasionally  a 
^  distinction  is  made  depending  upon  whether  the  concern  is  incorporated  or 

organized  as  a  so-called  Massachusetts  trust.  Section  30  of  the  Holding 
Company  Act,  49  Stat.  837,  15  U.  S.  C.  8  79z— 1,  directed  the  Commission  to 
make  a  study  of  both  investment  companies  and  investment  trusts. 
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these  holding-company  combinations  together  would  devise 
many  means  of  taking  them  apart.” 32 

To  be  “necessary”  a  plan  does  not  have  to  be  the  only  plan 
that  could  satisfy  Section  11  (b).  Otherwise,  where  alterna¬ 
tives  are  available,  as  is  normally  the  case,  no  plan  could  ever 
be  found  to  be  necessary.  As  the  Court  observed  in  Com¬ 
monwealth  &  Southern  Corp.  v.  SEC,  134  F.  2d  747,  751  (C.  A. 
3,  1943),  “Congress  evidently  intended  to  permit  the  Commis¬ 
sion  to  leave  to  the  company  involved  the  initiative  in  sug¬ 
gesting  from  among  the  available  alternative  methods  that 
one  which  it  deems  appropriate.”  Cf.  American  Power  and 
Light  Co.  v.  SEC,  329  U.  S.  90, 112  (1946). 

There  is  thus  no  substance  in  petitioners’  objections  to  the 
lack  of  affirmative  evidence  that  it  is  “necessary”  for  United 
to  continue  as  an  investment  company,  or  to  retain  the  assets 
which  United  does  not  propose  to  divest  (Phillips  brief,  pp. 
19-20). 

Many  of  petitioners’  objections  are  essentially  expressions  of 
preference  for  a  different  type  of  plan.  But  clearly  the  Com¬ 
mission  was  not  required  to  decide  the  amount  of  capital  which 
United  might  retain  as  an  investment  company,  and  for  that 
reason  to  compel  a  distribution  in  kind  of  what  United  pro¬ 
posed  to  sell — namely,  that  portion  of  United’s  holdings  of 
Niagara  Mohawk  common  stock  which  indisputably  must  be 
divested.33  Nor  was  it  required  to  reject  the  management’s 
choice  among  lawful  methods  of  carrying  on  as  an  investment 
company  after  ceasing  to  be  subject  to  the  Holding  Company 
Act.  Petitioners’  preference  for  an  open-end  diversified  com¬ 
pany  rather  than  the  proposed  closed-end  nondiversified  com¬ 
pany  is  thus  plainly  irrelevant.  Equally  irrelevant  is  peti¬ 
tioners’  challenge  to  the  qualifications  of  United’s  elected 

“Additional  views  of  Congressman  Eicher,  appended  to  H.  R.  Rep.  No. 
131S,  74th  Cong.,  1st  sess.  (1935),  p.  50. 

Petitioners'  contentions  concerning  the  financial  advantage  of  distribu¬ 
tion  in  kind  rather  than  sale  completely  disappear  if  United  were  to  be  sub¬ 
jected  to  the  expense  of  raising  new  capital  in  an  amount  comparable  to 
what  it  could  obtain  through  sale  of  this  Niagara  Mohawk  stock.  As 
argued  in  connection  with  a  motion  for  stay,  the  possibility  that  United 
might  ultimately  be  required  to  dissolve  or  to  divest  a  larger  portion  of  its 
Niagara  Mohawk  holdings,  did  not  require  the  Commission  to  disapprove 
the  instant  proposal  for  partial  divestment  by  sale. 
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management.  The  Commission  was  not  required  to  prolong 
the  hearings  to  enable  petitioners  to  explore  charges  of  “fraud” 
and  “perjury”  which  appeared  on  their  face  to  be  rhetorical 
exaggerations  of  petitioners’  disagreement  with  management’s 
interpretation  of  State  law  and  charter  requirements  (see  SEC 
Findings,  pp.  33-34). 31  i 

2.  Contrary  to  petitioners’  contention  (Phillips  brief,  p.  10), 
the  Commission  has  no  administrative  policy  to  favor  open-end 
rather  than  closed-end  companies.  Indeed,  in  his  1947  plan 
Phillips  proposed  to  open-end  United  for  a  limited  period  only 
( J.  Appx.  A30) .  Nor  has  the  Commission  in  the  Central  States 
Electric  Corp.  case  “required  a  100-percent  cash  withdrawal 
offer  as  well  as  permanent  open-ending.”  That  was  a  Chapter 
X  case  and  the  Commission  has  only  advisory  responsibilities 
thereunder.  Its  report  indicated  no  general  preference  as  to 
types  of  companies,  but  supported  the  trustees’  plan  as  the  best 
solution  offered  to  the  problems  of  that  reorganization.  While 
its  brief  did  note  current  unpopularity  of  closed-end  companies 
as  evidenced  by  the  discounts  from  liquidating  value  at  which 
securities  of  most  closed-end  companies  sell,  there  are  closed- 
end  companies  which  sell  at  a  premium  and  United’s  stock  has 
sold  recently  at  approximately  its  liquidating  value  or  more 
(SEC  Findings,  pp.  5,  43).  Actually,  because  of  the  latter 
circumstance  it  was  feasible  in  the  United  plan  to  accord  an 
immediate  withdrawal  opportunity  equivalent  to  what  might 
be  obtained  in  liquidation.33 

**  Petitioners’  quarrel  with  United’s  representations  as  to  the  accom¬ 
plishment  of  its  management  is  largely  a  rehash  of  contentions  rejected  by 
Judge  Leibell  in  Phillips  v.  The  United  Corporation,  supra.  Even  more 
remote  is  the  contention  that  it  was  “ultra  vires”  for  United  in  1044  prbxy 
statements  to  refer  to  Phillips’  litigation  over  his  draft  status  (Downing 
brief,  pp.  41-42). 

“  In  the  Central  States  case  the  fact  that  the  securities  of  the  debtor  and 
its  subsidiaries  had  sold  substantially  below  liquidation  values  made  it 
necessary  to  defer  the  opportunity  for  withdrawal  for  a  period.  The  plan 
compensated  senior  claimants  for  the  risk  incident  to  being  compelled  to 
remain  in  the  company  on  a  parity  with  junior  claimants  prior  to  the  time 
when  the  open-end  feature  became  operative  and  one  of  the  major  contro¬ 
versies  was  the  fairness  of  this  provision.  See  Central  States  Electric  Corp. 
v.  Austrian,  1S3  F.  2d  879,  8SS  (C.  A.  4,  1950),  certorari  denied,  340  U.  S. 
917  (1951). 
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3.  The  Commission  has  not  accorded  United  preferential 
treatment  with  respect  to  taxes.  It  stated  in  Engineers  Public 
Service  Company,  Holding  Company  Act  Release  No.  7041 
(1946),  “We  have  sought  to  cooperate  in  achieving  that  type 
of  rearrangement  which  imposes  the  least  tax  burden  on  the 
company  and  security  holders,  so  long  as  the  choice  does  not 
result  in  frustrating  the  Act,  or  in  delaying  attainment  of  its 
objectives.”  There  is  ample  legislative  sanction  for  the  Com¬ 
mission  pursuing  such  a  policy.  In  its  report  the  Senate  Com¬ 
mittee  on  Interstate  and  Foreign  Commerce  (Rep.  No.  621, 
74th  Cong.,  1st  sess.  (1935),  pp.  13-14)  stated  as  follows: 

The  Committee  is  of  the  opinion  that  careful  con¬ 
sideration  should  be  given  to  the  advisability  of  amend¬ 
ing  the  revenue  acts  to  encourage  voluntary  corporate 
reorganization  for  the  purposes  of  simplifying  holding 
company  structures,  eliminating  unnecessary  complexi¬ 
ties  therein,  and  otherwise  complying  with  the  policies 
underlying  holding  company  legislation  *  *  *. 

In  furtherance  of  this  policy  the  Commission  joined  with  the 
Treasury  Department  in  recommending  legislation  which  now 
appears  as  Supplement  R  to  the  Internal  Revenue  Code  and 
which  provides  in  general  for  nonrecognition  of  capital  gains 
in  connection  writh  transactions  consummated  pursuant  to 
Commission  order  and  found  necessary  to  comply  wdth  Sec¬ 
tion  11  (b). 

The  IHES  case  (Phillips  brief,  p.  5)  merely  refused  to  modify 
a  dissolution  order  so  as  to  permit  continuation  of  an  objection¬ 
able  holding  company  relationship,  stating :  “to  allow’  tax  con¬ 
siderations  to  influence  the  choice  between  two  alternative 
methods  of  compliance  with  the  requirements  of  the  Act  is  a 
far  different  thing  than  to  make  the  necessity  for  compliance 
turn  on  the  tax  consequences  to  individual  security  holders.” 
See  International  Hydro-Electric  System,  Holding  Company 
Act  Release  No.  9535,  p.  12  (December  6,  1949),  affirmed, 
Protective  Committee,  etc.  v.  SEC,  184  F.  2d  646,  64S-649 
C.  A.  2, 1950). 
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B.  The  Commission  properly  held  that  the  plan  is  fair  and  that  it  will 
effectuate  equitable  distribution  of  voting  power 

1.  It  was  not  mandatory  to  require  that  United’s  plan  in  its 
present  form  be  submitted  to  a  vote  of  United’s  stockholders. 
The  reorganization  provisions  of  the  Holding  Company  Act, 
unlike  those  of  the  Bankruptcy  Act,  contain  no  express  pro¬ 
visions  for  a  vote,  for  the  rather  obvious  reason  that  Congress 
could  not  have  intended  mandatory  requirements  for  simpli¬ 
fication  of  holding  company  systems  to  be  frustrated  or  ob¬ 
structed  by  failure  to  obtain  a  favorable  vote.  Early  in  the 
administration  of  Section  11  (e)  the  Commission  permitted 
managements  to  include  provisions  for  votes  on  plans  filed 
thereunder.3'*  Subsequent  experience  demonstrated,  however, 
that  voting  provisions  often  led  to  delay;  consequently  such 
provisions  have  been  discouraged,  and  have  proved  the  excep¬ 
tion  rather  than  the  rule. 

In  two  instances  when  the  dilatory  effects  became  apparent, 
the  provision  was  either  disregarded  or  required  to  be  elimi¬ 
nated.  See  Columbia  Gas  and  Electric  Corp,,  et  al.,  12  S.  E.  C. 
218,  227  (1942),  plan  enforced  in  Application  of  SEC,  50  F. 
Supp.  965  (D.  C.  Del.  1943).  On  the  contentions  raised  against 
the  validity  of  the  vote,  which  might  involve  a  potentially  time 
consuming  factual  inquiry,  the  court  said  (p.  966) : 

If  I  thought  that  a  favorable  vote  at  this  election  was 
essential  to  the  enforcement  of  the  plan  and  that  with¬ 
out  it  the  plan  would  fall  by  self -limitation,  I  would 
feel  it  necessary  for  me  to  take  the  testimony.  How¬ 
ever.  I  am  entirely  in  accord  with  the  views  of  both 
the  Commission  and  the  intervener,  Columbia  Gas,  to 
the  effect,  (a)  that  the  so-called  self-limitation  requir¬ 
ing  a  stockholders’  election  was  not  intended  to  (and 
did  not)  affect  the  operation  of  the  plan,  and  (b)  that 


“  See  Community  Power  and  Light  Co.,  6  S.  E.  C.  182,  185,  194-195  (1939), 
plan  enforced  In  re  Community  Power  <md  Light  Co.,  33  F.  Supp.  901 
(S.  D.  N.  Y.  1940)  ;  United  Gait  Improvement  Co.,  12  S.  E.  C.  1080  (1943) 
and  15  S.  E.  C.  131,  133  (1943). 
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the  plan  could  be  enforced  by  this  Court  without  any 
vote  of  the  stockholders.37 

Similarly,  in  the  Commonwealth  &  Southern  case  the  Com¬ 
mission  approved  a  plan  of  reorganization  which  the  manage¬ 
ment  had  conditioned  on  a  vote  by  a  majority  of  each  class  of 
stock  represented  at  a  meeting  called  to  consider  the  plan. 
Subsequently,  the  Commission  modified  its  order  to  require 
deletion  of  the  voting  provision  as  dilatory.38 

The  Commission  has  consistently  held  that  votes  are  not 
mandatory.  It  said  in  the  Great  Lakes  case : 

Neither  Section  11  (e)  nor  11  (d)  contain  require¬ 
ments  for  obtaining  security  holders’  approval,  and  in 
view  of  overriding  considerations  of  public  policy,  it  was 
obviously  intended  by  Congress  that  a  plan  found  by 
this  Commission,  and  by  a  Federal  court,  to  be  fair  and 
equitable  to  persons  affected,  and  necessary  and  appro¬ 
priate  to  effectuate  the  provisions  of  Section  11,  could 
be  approved  and  carried  out  whether  or  not  such  assent 
should  be  given.39 

This  view  was  reiterated  by  the  Commission  in  other  admin¬ 
istrative  proceedings  under  Section  11; 40  and  was  affirmed 
explicitly  in  Phillips  v.  SEC,  153  F.  2d  27,  29  (C.  A.  2,  1946), 
certiorari  denied,  32S  U.  S.  S60  (1946).  Phillips  there  con¬ 
tended,  inter  alia,  the  plan  in  question  could  not  be  approved 
without  obtaining  a  vote  allegedly  required  by  Delaware  law. 
The  court  rejected  his  argument,  stating  that  “whatever  the 
situation  under  Delaware  law.  it  is  clear  that  the  Public  Utility 

37  The  same  plan  had  previously  been  upheld  on  review  of  the  Commission’s 
order  under  Section  24  ( a )  of  the  Act.  See  L.  J.  Marquis  d  Co.  v.  SEC,  134 
F.  2d  822  (C.  A.  3, 1943). 

"  See  Commonwealth  <£  Southern  Corp.,  Holding  Company  Act  Release 
No.  6177  (November  1,  1945). 

“See  Great  Lake s  Utilities  Co.,  11  S.  E.  C.  87,  95  (1942),  plan  enforced  by 
order  April  21.  1942,  in  In  re  Great  Likes  Utilities  Co.,  United  States  Dis¬ 
trict  Court.  Eastern  District  of  Pennsylvania,  Civil  Action  No.  M-9S9  (unre¬ 
ported  ) . 

<0See  Jacksonville  Gas  Co.,  11  S.  E.  C.  449,  479  (1942),  plan  enforced  In 
re  Jacksonville  Gas  Co.,  46  F.  Supp.  852  (S.  D.  Fla.  1942)  ;  Puget  Sound 
Potcer  d  Light  Co.,  13  S.  E.  C.  226,  254  (1943)  ;  Commonwealth  d  Southern 
Corp.,  Holding  Company  Act  Release  No.  7337,  p.  36  (April  11,  1947). 


Holding  Company  Act  is  a  specific  overriding  federal  law 
which  obviously  must  control/’  and  that  “we  there  find  no 
requirement  or  suggestion  of  such  a  prerequisite.” 41 

Here,  as  elsewhere,  petitioners  do  not  deal  directly  with  the 
merits  of  the  instant  plan  in  relation  to  the  law  and  present 
facts,  but  claim  with  reference  to  the  withdrawal  proposal  that 
“the  time  for  the  SEC  to  have  said  this  was  1943  or  no  later 
than  1947”  (Phillips  brief,  p.  45).  What  this  contention 
amounts  to  is  that  having  once  required  and  authorized  the 
management  of  United  to  take  a  poll  of  its  stockholders,  the 
Commission  irrevocably  was  committed  to  having  the  issue 
decided  by  a  vote.42  The  Act  imposes  no  such  artificial  limita¬ 
tions  upon  the  Commission’s  discretion.43 

The  Commission  found,  and  this  is  not  disputed,  that,  in 
view  of  a  substantial  volume  of  trading  in  the  common  stock 
of  United  since  1947,  the  vote  then  taken  is  not  a  significant 
indication  of  the  current  views  of  stockholders.  The  Commis¬ 
sion  also  noted  that,  despite  Phillips’  vigorous  campaign 
against  the  management  in  1947,  he  was  able  to  muster  only 
about  21  percent  of  the  stock  in  opposition  to  the  manage¬ 
ment’s  program.  In  addition,  the  management’s  plan  for  fu¬ 
ture  operations  as  an  investment  company  has  received  wide¬ 
spread  publicity  in  the  financial  journals,  and  at  the  annual 
meeting  held  in  1950  about  82  percent  of  United’s  outstanding 
stock  voted  to  reelect  the  management  (J.  Appx.  A69-A70, 
A103;  S.  E.  C.  Findings,  pp.  9-10).  Under  these  circum¬ 
stances,  a-  dissatisfied  minority,  which  had  been  offered  an  op- 

u  United  had  represented  to  its  stockholders  that  any  plan  would  be 
submitted  to  a  vote,  but  withdrew  a  provision  in  its  plan  for  a  vote  after 
being  advised  of  the  Commission’s  policy  against  making  plans  subject  to  a 
vote.  Phillips  first  charged  in  his  proxy  material  that  United’s  management 
was  guilty  of  had  faith  in  not  providing  for  a  vote  and  later,  on  review, 
that  the  Commission  had  unlawfully  prejudged  the  matter  of  a  vote  by  mak¬ 
ing  this  suggestion  to  United. 

<5  Indeed  petitioners  appear  to  assume  that  the  whole  issue  must  stand 
or  fall  upon  whether  Delaware  law  was  violated  when  Hickey  “recessed” 
the  1947  meeting  by  a  ruling  of  the  chair,  rather  than  doing  what  Judge 
Leibell  appears  to  have  held  proper — declare  a  quorum  present  and  “ad¬ 
journ”  the  meeting  by  vote  of  a  majority  of  a  quorum. 

u  Even  if  the  Commission’s  1943  order  had  prescribed  a  vote,  and  it  did 
not  do  so,  it  would  have  been  subject  to  modification  for  change  of  circum¬ 
stances  pursuant  to  Section  11  (b).  Such  reservation  is  implicit  in  the  1943 
order  (J.  Appx.  A114). 
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portunity  to  withdraw  upon  fair  terms,  cannot  in  fairness  in¬ 
sist  that  the  majority,  which  appears  to  be  satisfied  with  man¬ 
agement's  program,  should  in  addition  register  its  view’s  more 
formally  by  a  voting  procedure  which,  as  demonstrated  by  the 
Commission’s  experience  generally  as  well  as  in  this  case,  is 
susceptible  of  impeding  compliance  with  Section  11  of  the 
Act,44 

Finally,  petitioners  contend  that  it  was  not  fair  to  offer 
Niagara  Mohawk  stock  to  holders  of  100  shares  or  more  of 
United’s  common  stock  on  the  basis  of  97  percent  of  the  net 
asset  value.  The  Commission  made  a  detailed  analysis  of  the 
terms  of  the  exchange  offer,  giving  consideration  to  earnings, 
dividends,  elements  of  risk  and  other  relevant  factors;  found 
that  dissolution  would  involve  costs  equal  to  the  3  percent  dis¬ 
count;  and.  apart  from  this,  that  the  Niagara  Mohawk  stock 
was  temporarily  undervalued  in  the  market  so  that  the  offer 
w’as  fair  from  two  points  of  view  (SEC  Findings,  pp.  20-25). 
Petitioners  do  not  dispute  this  analysis,  but  make  the  frivolous 
and  unsupported  contention  that  security  holders  must  be 
given  what  they  call  “a  market  incentive,”  or  more  in  market 
value  than  the  market  price  of  their  stock  (Phillips  Brief,  pp. 
9-10). 

Although  a  company  desiring  to  encourage  a  voluntary 
exchange  may  attempt  to  make  the  offer  attractive  from  the 
viewpoint  of  market  comparisons,  the  Commission  has  ex¬ 
pressly  indicated  that  it  could  not  “accept  market  price  as  the 
sole  basis  of  comparison.”  See  The  United  Corporation,  17 
S.  E.  C.  404,  427-430  (1944).  A  similar  argument  was  there 
made  by  Phillips  except  that  Phillips  opposed  the  earlier  ex¬ 
change  plan  because  the  “package”  offered  the  preferred  stock¬ 
holders  had  a  market  value  in  excess  of  the  market  price  of  their 
stock.  This  approach  was  also  rejected  on  review.  See  Phillips 

44  It  may  be  noted  that  in  International  Utilities  Corp ..  Holding  Company 
Act  Release  No.  0181  (194."),  a  plan  under  Section  11  (e)  for  the  conversion 
of  General  Water  Gas  &  Electric  Company  into  an  investment  company 
was  approved  on  condition  that  dissenters  he  permitted  to  withdraw  on 
the  basis  of  the  book  value  of  the  common  stock.  While  the  Commission 
indicated  that  under  other  circumstances  fairness  might  require  a  vote.  It 
regarded  the  withdrawal  option  as  more  advantageous  to  security  holders, 
noting  further  that  the  parent  holding  company  held  70  percent  of  General’s 
stock  so  that  “a  successful  vote  would  be  assured”  (p.  5,  n.  5). 


27 


v.  SEC,  153  F.  2d  27,  30-32  (C.  A.  2,  1946),  certiorari  denied , 
328  U.  S.  860  (1946). 

2.  Petitioners  do  not  contend  that  United’s  charter  or  Dela¬ 
ware  law  requires  a  vote  to  permit  the  management  to  continue 
in  business  as  an  investment  company,  and,  as  we  have  seen, 
the  Holding  Company  Act  does  not  require  a  vote.  The  cir¬ 
cumstances  which  prompted  the  Commission’s  1943  statement 
that  fairness  would  require  a  vote  were  (a)  the  radical  change 
in  the  nature  of  the  new  business  as  compared  to  that  antici¬ 
pated  by  those  who  had  invested  in  United’s  securities;  (b) 
the  assumption  that  both  preferred  and  common  stockholders 
would  be  committed  to  the  new  venture,  since  United’s  pre¬ 
ferred  stock  was  selling  substantially  below  its  liquidation 
value  and  its  common  stock  was  under  water  assetwise.  In 
addition,  in  1943  the  Commission  did  not  have  before  it  any 


proposal  for  withdrawal  by  those  not  satisfied  to  continue  in 
an  investment  company.15  Only  the  first  of  the  foregoing  con¬ 
ditions  was  present  at  the  time  of  the  order  now  under  review, 
and  the  whole  context  of  the  problem  of  fairness  was  altered 
by  affording  those  dissatisfied  with  United’s  proposal  an  oppor¬ 
tunity  to  get  out  upon  terms  at  least  as  favorable  as  could  be 
expected  in  the  event  of  dissolution.  i 

3.  The  plan  contains  adequate  provisions  for  effectuating 
equitable  distribution  of  voting  powers.  At  the  present  time 
United  has  but  one  class  of  stock  with  equal  voting  rights  per 
share.  Petitioners  favor  the  proposal  to  amend  the  certificate 
of  incorporation  to  prescribe  cumulative  voting  for  the  election 
of  directors,  but  complain  that  this  feature  may  be  eliminated 
by  majority  vote.  While  other  plans  approved  by  the  Com¬ 
mission  have  required  larger  votes  to  eliminate  cumulative 
voting,  there  are  no  precedents  for  compelling  cumulative  vot¬ 
ing  at  all  where  a  holding  company  becomes  an  investment 
company.*’  Since  the  Congress,  in  legislating  specifically  with 


44  United  had  agreed  to  a  class  vote  in  connection  with  the  plan  rejected 
in  the  1943  findings,  13  S.  E.  C.  at  900  n.  A  withdrawal  provision  could 
hardly  have  been  regarded  as  feasible  at  that  time,  with  the  preferred  stock 
selling  below  asset  value,  and  the  common  stock  having  no  equity  in  the 
assets  taken  at  market  value. 

**  When  Ogden  Corporation  was  organized  in  1940  under  Delaware  law 
pursuant  to  the  plan  of  reorganization  of  its  predecessor  (note  2S,  supra), 
its  charter  provided  for  cumulative  voting.  Subject  to  the  necessity  of  first 
retiring  Ogden’s  preferred  stock  whose  rights  could  be  modified  only  by  a 


respect  to  such  companies,  has  not  prescribed  cumulative  vot¬ 
ing  in  the  Investment  Company  Act  of  1940,  it  was  within  the 
Commission’s  discretion  not  to  insist  upon  tying  the  hands  of  a 
majority  of  United’s  stockholders  with  respect  to  action  they 
might  later  take  consistent  with  State  law  and  the  1940  Act. 

Petitioners  further  contend  that  the  Commission  should 
have  imposed  requirements  which  might  facilitate  their  elec¬ 
tion  of  directors  in  opposition  to  the  management,  or  should 
have  installed  representatives  of  petitioners  in  office.  The 
Commission  precedents  allegedly  supporting  such  steps  are  not 
in  point  since  they  deal  wdth  plans  that  accord  new  voting 
rights  to  a  class  of  stockholders  which  previously  had  inade¬ 
quate  voting  rights  or  none  at  all.  No  such  situation  exists  in 
the  present  case.  The  Commission  has  merely  not  taken  novel 
and  unprecedented  steps  to  aid  them  in  unseating  United’s 
management — something  they  have  thus  far  failed  to  accom¬ 
plish  despite  the  substantial  extent  to  which  the  Commission’s 
proxy  rules  facilitate  efforts  of  opposition  groups.  Fairness 
certainly  does  not  require  that  the  Commission  install  petition¬ 
ers’  candidates  in  office  as  compensation  for  their  prior  unsuc¬ 
cessful  litigation  or  for  their  defeat  at  the  polls.  Cf.  Phillips  v. 
SEC,  153  F.  2d  at  32. 

4.  The  Commission  did  not  abuse  its  discretion  or  depart 
from  established  policy  in  not  imposing  sanctions  upon  Hickey 
and  Burns  in  respect  of  their  purchase  of  common  stock  of 
United  and  in  deferring  determination  of  the  consequences  as 
to  Burns  when  considering  any  fee  application  by  him.  Peti¬ 
tioners  suggest,  w’itliout  developing  the  point,  that  the  instant 
decision  is  contrary  to  the  holdings  in  the  Chenery  cases.  The 
second  Chenery  case  established  the  power  of  the  Commission, 
in  connection  with  the  approval  of  a  Section  11  (e)  plan,  to 
impose  the  sanction  of  limitation  to  cost  in  respect  of  purchases 
by  the  management  during  the  pendency  of  that  reorganization. 
While  upholding  the  Commission’s  power  the  majority  opinion 
contains  what  the  Commission  has  construed  to  be  a  clear  in¬ 
dication  to  proceed  cautiously  in  the  exercise  of  that  power. 

two-thirds  vote,  this  provision  was  subject  to  amendment  by  a  majority 
vote  <>f  the  common  stockholders  under  state  law.  When  in  194S  Ogden 
obtained  an  order  under  Section  5  (d)  terminating  its  registration  as  a 
holding  company,  these  provisions  were  not  changed. 
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See  SEC  v.  Chenery  Corporation ,  332  U.  S.  194,  202  (1947). 
See  also  Cities  Service  Co.,  Holding  Company  Act  Release  No. 
7720,  p.  15  (October  1,  1947).  It  is  not  surprising,  there¬ 
fore,  that  in  the  instant  case  the  Commission  has  not  adopted 
the  extreme  construction  of  the  Chenery  decision  urged  by 
petitioners.  Its  reasons  are  stated  in  its  findings  (pp.  32-33). 

Rule  U-62  relied  on  by  petitioner  in  the  present  brief  has  no 
bearing  on  the  problem  since  its  no-trading  provisions  (pars, 
(g)  and  (h))  apply  only  to  persons  who  solicit  in  connection 
with  a  reorganization.47  Petitioners  apparently  contend  that 
Burns  and  Hickey  violated  Rule  U-62  (g)  because  some  of  their 
purchases  were  made  while  they  were  soliciting  proxies  in  con¬ 
nection  with  the  poll  at  the  1947  annual  meeting  as  to  whether 
the  common  stockholders  favored  United’s  “plan”  to  become 
an  investment  company  after  ceasing  to  be  a  holding  company. 
Both  the  Commission  and  Judge  Leibell  concluded  in  1947  that 
this  was  not  solicitation  in  respect  of  a  plan  of  reorganization 
within  the  meaning  of  Section  11.  The  Court  of  Appeals  for 
the  Second  Circuit  agreed,  stating: 

It  seems  to  us  apparent  that  no  plan  of  the  form  and 
substance  contemplated  under  the  section  just  cited  is 
before  us  here.  United  was  merely  seeking  advice  from 
its  stockholders  on  its  future  course  of  action  after  it 
should  have  complied  with  the  Commission’s  1943  order 
and  ceased  to  be  a  holding  company.  ( Phillips  v.  SEC, 
171  F.  2d  ISO,  182). 48 

5.  The  plan  is  not  unfair  in  deferring  action  upon  Phillips’ 
claim  to  be  reimbursed  for  expenditures.  No  provision  of  the 
Holding  Company  Act  or  rule  thereunder  provides  for  reim¬ 
bursement  for  campaign  expenditures  in  connection  with  an 

47  In  an  earlier  form  Rule  U-62  in  its  entirety  applied  only  to  solicitations 
in  respect  of  reorganizations.  As  since  amended,  the  provisions  of  the  rule 
requiring  a  “declaration”  to  he  filed  and  prescribing  a  procedure  for  hear¬ 
ings  and  orders  in  connection  therewith  were  also  made  applicable  to 
solicitation  in  connection  with  nonreorganization  transactions  where  the 
basie  transaction  is  subject  to  Commission  authorization  ui>on  the  filing 
of  an  “application”  or  “declaration”  (see,  e.  g.,  pars,  (a),  (c),  (d),  and  (e). 

u  While  the  decision  in  the  case  dismissed  the  petition  for  review  for  lack 
of  a  reviewable  order,  the  statement  quoted  in  the  text  was  logically  neces¬ 
sary  to  the  court’s  reasoning  that  no  reviewable  order  was  involved.  j 
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unsuccessful  proxy  battle  and  there  is  as  yet  no  administrative 
precedent  for  such  a  payment.  The  Commission  does  require 
plans  under  Section  11  (e)  to  provide  that  the  company  will 
pay  appropriate  fees  for  those  who  have  contributed  to  the 
adoption  of  the  plan.48  The  instant  plan  contains  such  a 
provision.  Phillips  was  the  only  participant  in  the  proceeding 
who  had  offered  evidence  with  respect  to  his  fees  and  expenses 
and  the  Commission  noted  that  “our  normal  procedure  under 
Section  11  is  to  defer  action  with  respect  to  fees  and  expenses 
until  all  of  the  services  have  been  substantially  completed  and 
can  be  evaluated  in  the  light  of  the  results  achieved  and  the 
contributions  made”  (SEC  Findings,  p.  35).  Precedents  under 
Chapter  X  of  the  Bankruptcy  Act  support  this  practice.50  The 
cases  cited  by  petitioners  (Phillips  brief,  p.  49)  do  not  indicate 
any  exception  applicable  to  expenditures  as  substantial  and 
as  controversial  as  those  presently  involved.51  Phillips  has  not 
shown  discrimination,  “economic  coercion”  or  abuse  of  dis¬ 
cretion. 

Ill 

The  Commission  properly  rejected  as  irrelevant  exploration 
of  Hickey’s  conversations  with  members  of  the  Commission 
and  of  its  staff 

Petitioners’  motion  seeks  an  inquisition  into  all  conversa¬ 
tions  between  the  management  of  United  and  members  of  the 
Commission  and  its  staff  over  the  years  of  controversy  con¬ 
cerning  Section  11  (b).  The  Commission  has  never  made  any 
secret  of  its  willingness  to  discuss  with  holding  company  man¬ 
agements  how  compliance  with  the  Act,  including  Section  11 

"The  Commission’s  power  to  disapprove  excessive  fees  is  expressly  pre¬ 
scribed  in  Section  11  (f)  which  was  one  of  the  provisions  considered  by 
this  Court  in  1 Jointed  v.  SEC ,  S6  App.  D.  C.  352,  357,  182  F.  2d  660,  665 
(1950),  certiorari  denied,  340  U.  S.  S34  (1950). 

“°  The  practice  of  approving  interim  allowances  is  generally  limited  to 
trustees  and  their  counsel  employed  by  Court  order  to  devote  all  or  a  sub¬ 
stantial  part  of  their  time  to  the  estate.  See  In  re  McGann  Mfff.  Co.,  188 
F.  2d  110,  112  (C.  A.  3,  1951),  and  cases  there  cited. 

31  Cf.  statement  in  Judge  Leibell’s  second  opinion,  note  10.  "It  would 
be  difficult  to  find  any  reason  for  saddling  the  plaintiffs’  proxy  expense  on 
the  corporation.” 
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(b),  can  be  achieved  in  a 'manner  consistent  with  the  interest 
of  investors  as  well  as  with  the  public  interest.  It  has  also 
consistently  declined  to  permit  discovery  of  testimony  con¬ 
cerning  what  was  said  at  such  conferences.  There  are  two 
obvious  reasons.  First,  the  Commission  does  not  conceive  that 
anything  said  in  an  informal  conference  can  prevent  it  from 
considering  on  their  merits,  in  the  light  of  the  evidence  and  the 
contentions  of  the  parties,  whatever  issues  may  thereafter  arise 
in  connection  writh  a  matter  which  is  subject  to  the  Commis¬ 
sion’s  determination  after  opportunity  for  hearing.52  For  that 
reason  testimony  as  to  what  may  have  been  said  at  an  informal 
prehearing  conference  is  basically  irrelevant.  In  addition,  the 
effectiveness  of  the  conference  method  would  be  greatly  dimin¬ 
ished  if  there  could  not  be  a  free  interchange  without  fear  of 
misinterpretation  or  later  time-consuming  controversy  con¬ 
cerning  what  was  said.53  The  type  of  discovery  sought  by 

“  See  Columbia  Gas  and  Electric  Corp.,  4  S.  E.  C.  400,  422  (1930),  in  which 
the  Commission  stated : 

“*  *  *  Representatives  of  the  declarant  discussed  the  program  em¬ 

bodied  in  this  declaration  with  some  members  of  the  Commission  before 
the  company  filed  its  declaration.  In  these  discussions,  no  mention  was 
made  of  the  conditions  and  reservations  which  we  have  stated  above!  De¬ 
clarant’s  representatives  have  not  urged  that  because  of  this  fact  the 
Commission  is  estopped  at  this  time  to  insist  upon  such  reservations  and 
conditions.  Indeed,  our  silence  could  not  properly  be  construed  to  preclude 
our  now  taking  such  action  as  we  deem  necessary  to  discharge  our  statutory 
duty.  To  hold  otherwise  would  in  the  future  bar  these  prehearing  con¬ 
ferences  which  are  a  very  valuable  aid  in  practical  administration  of  the 
Act.  If  tentative  prehearing  discussions  (which  aid  representatives  of 
corporations  in  determining  what  action  they  should  take  under  the  Act) 
could  ojierate  as  estopping  us  from  acting  in  such  manner  as  we  find  to  be 
our  duty  under  the  statute,  after  the  formal  record  is  made  in  the ‘case, 
then  we  would  be  compelled  to  stop  such  conferences.  Otherwise,  the  stat¬ 
utory  provisions  with  respect  to  notice  and  hearing  would  become  a  dead 
letter.” 

"  See  American  tf  Foreif/n  Power  Co.,  13  S.  E.  C.  293,  footnote  3,  at  pp. 
299-300  (1944)  : 

“Okin  has  also  excepted  to  rulings  of  the  trial  examiner  barring  him 
from  an  exploration  into  conversations  between  representatives  of  the  com¬ 
panies  and  representatives  of  the  staff  of  the  Commission  or  individual 
members  of  the  Commission  prior  to  the  amendment  of  the  filing  herein. 
To  the  extent  that  such  conversations  may  have  been  had,  they  can  bear  no 
possible  relevance  to  the  merits  of  the  proposals  and  we  therefore  sustain 
the  examiner's  rulings.  It  should  be  pointed  out  that  not  only  would  this 
type  of  examination  needlessly  encumber  the  record  but  it  might  also  im- 
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petitioner  would  only  lead  to  fantastically  voluminous  and 
well-nigh  interminable  hearings,  as  is  illustrated  by  the  attempt 
to  “adduce  evidence”  concerning  conversations  preceding  the 
1943  order  which  has  been  their  major  contention  here.  Peti¬ 
tioner’s  original  motion  before  the  Commission  is  printed  in 
part  in  the  Joint  Appendix  (pp.  A  40-A  45). 

Petitioners  complain  that  “when  the  management  of  United 
was  not  in  control  of  former  SEC  employees,”  the  staff  urged 
dissolution,  but  after  argument  United’s  new  president 
“walked  into  the  offices  of  the  judges,  that  is,  the  Commission¬ 
ers,  and  by  his  own  boast  privately  discussed  the  case  with 
them”  (Downing  brief,  pp.  5-6) .  They  contend  that,  irrespec¬ 
tive  of  the  propriety  of  prehearing  conferences,  there  can  be 
no  possible  justification  for  posthearing  conferences.  What¬ 
ever  the  relevance  of  this  distinction  in  other  contexts  it  is  un¬ 
workable  in  the  administration  of  Section  11  of  the  Holding 
Company  Act,  since  what  is  posthearing  with  reference  to  an 
unsatisfactory,  or  partial  proposal,  is  inevitably  prehearing 
with  reference  to  an  amended  or  more  complete  proposal.54 

The  Act  subjects  to  Commission  authorization  virtually 
every  significant  transaction  in  which  a  holding  company  may 
engage.  In  addition,  Section  11  itself  posed  what  was  recog¬ 
nized  to  be  a  complex  and  difficult  task  of  unscrambling  the 
holding  company  systems  without  loss  to  investors — a  task 
which  was  undertaken,  initially,  in  the  face  of  almost  uniform 
skepticism  and  hostility  by  the  holding  company  managements, 
and  which  has  been  carried  out  in  a  period  of  changing  economic 
conditions,  and  in  the  light  of  developing  administrative  and 
court  precedents.  If  under  these  circumstances  the  Commis¬ 
sion  had  taken  the  position  that  once  a  matter  had  reached 

pede  the  process  of  administration  by  discouraging  the  frank  informal  dis¬ 
cussion  of  company  problems  which  is  of  great  aid  in  such  administration.” 

See  also  The  Commonwealth  &  Southern  Corporation,  Holding  Company 
Act  Release  No.  SG33,  p.  42  (194S)  ;  Phillips  v.  SEC,  153  F.  2d  at  32;  In  re 
American  and  Foreign  Power  Co.,  SO  F.  Supp.  514,  525  (D.  C.  Maine  194$). 

14  Of  course  the  Commission  does  not  believe  that  one  party  to  an  ad¬ 
ministrative  adjudication  should  be  permitted  to  try  his  case  in  private, 
but  the  mere  existence  of  dissension  in  a  corporation  does  not  necessarily 
preclude  the  Commission  from  conferring  with  its  elected  management 
rather  than  holding  a  town  meeting. 
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the  stage  of  formal  hearing,  there  would  be  no  room  for  fur¬ 
ther  discussions,  it  is  highly  doubtful  whether  administration 
of  the  statute  could  have  been  accomplished  with  anything 
approaching  the  success  that  has  been  achieved.  Cf.  Federal 
Communications  Commission  v.  Pottsville  Broadcasting  Co., 
309  U.  S.  134,  142-144  (1940). 00 

In  any  event,  petitioners  are  not  in  a  position  to  complain 
of  procedures  antedating  the  1943  order,  since  they  never  even 
participated  in  that  proceeding,  and  made  no  attempt  to  chal¬ 
lenge  the  order  when  entered.  The  only  active  participants 
in  the  proceedings  were  the  staff  of  the  Commission  and 
United.  Petitioners  urge  that  a  potential  objection  on  their 
part  should  have  been  surmised  because  of  the  proxy  fight. 
But,  as  indicated  above.  Phillips  himself  urged  cooperation 
with  the  Commission  to  save  the  company  from  dissolution. 

Even  if  the  1943  order  were  now  under  review,  the  conver¬ 
sations  preceding  that  order  would  be  plainly  irrelevant. 
Stripped  of  petitioners’  innuendo.  Hickey’s  “boast”  was  first 
that  he  had  told  the  Commission  prior  to  the  1943  order  “what 
he  believed  could  be  done  and  should  be  done,”  and  that  at 
some  later  date,  prior  to  the  1944  meeting,  two  Commissioners 
complimented  him  on  what  he  was  doing.  Petitioners’  claim 
that  the  Commission  accorded  preferential  treatment  to  a 
former  employee,  in  permitting  Hickey  to  hold  conferences 
with  it,  is  wholly  without  foundation  in  view  of  the  Commis¬ 
sion’s  repeated  announcements  concerning  its  willingness  to 
confer  with  holding  company  managements. 

Early  in  193S.  then  Commissioner  Hanes  stated  with  refer¬ 
ence  to  one  of  the  early  Section  11  (e)  plans: 

We  did  not  say.  “Bring  in  a  plan  and  we’ll  tell  you 
what  we  think  of  it  after  examination.”  Instead  we 
asked  them  to  sit  down  in  conference  with  us  and  tell 
us  their  ideas,  and  at  each  point  we  showed  them  what 
they  could  do  and  what  the  law  would  not  permit  them 

“  For  a  review  of  over-all  accomplishments  see  Ely,  The  Holding  Com¬ 
pany  Overhaul  yow  Half  Completed,  41  Pub.  Util.  Fortnightly  410  (194S)  ; 
Comment,  Section  11  (b)  of  the  Holding  Company  Act:  Fifteen  Yearn  in 
Retrospect,  51)  Yale  I..  J.  10S9  (1950),  cited  by  this  Court  in  185  F,  2d 
749,  n.  3. 
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to  do.  And  finally,  they  went  back  to  New  York  and 
put  the  thing  in  writing.  Then,  and  only  then,  did  it 
become  a  matter  of  public  record.  We  had  not  approved 
their  plan,  but  we  had  showed  them  the  broad  outlines 
within  which  they  could  w’ork  and  we  had  showed  them 
that  we  could  work  with  them  like  reasonable  men. 
Ultimately  the  plan  was  approved,  with  some  changes 
and  after  public  hearings.  This  is  typical,  and  I  know 
that  the  leaders  in  the  industry  recognized  it  as  typical, 
because  more  and  more  they  began  to  come  and  talk 
to  us  and  work  out  their  plans  with  us.  This  has  been 
invaluable,  though  unseen,  spadework.  There  is  no 
doubt  that  because  of  it,  the  job  of  the  utility  industry 
and  the  job  of  the  government  under  the  Holding  Com¬ 
pany  Act,  will  move  forward  much  faster  than  could 
ever  otherwise  have  been  possible.™ 

Judge  Jerome  Frank,  then  Chairman  of  the  Commission,  in  a 
discussion  on  “Advance  Administrative  Decisions”  before  the 
Association  of  the  Bar  of  the  City  of  New  York  on  May  5, 1939, 
stated : 

In  the  exercise  of  its  powers  to  give  advance  absolu¬ 
tion,  we  on  SEC  try  to  approach  business  problems  with 
informed  understanding  of  business  needs  and  ways. 
While,  to  be  sure,  when  we  consider  a  case  after  a  hear¬ 
ing  and  argument,  we  act  quasi- judicially,  we  and  our 
staff,  before  a  hearing,  try  to  assist  the  companies  and 
their  lawyers,  accountants,  and  engineers,  so  that  the 
facts  presented  will  lead  to  decisions  which  are  both 
in  accordance  with  the  statute  and  businesslike.  In 
those  preliminary  discussions,  we  employ  the  informal 
method  of  the  round-table  conference.  We  do  not  stand 
on  false  dignity.  We  recognize  that,  although  we  have 
official  titles,  we  are  still  human  beings  and  do  not  know 
it  all.  We  do  not  wear  frock  coats,  and  we  do  not  think 
frock  coatedly.  We  and  those  with  whom  we  confer 
think  out  loud  and  in  the  vernacular;  we  and  they  put 

“Quoted  from  an  address  at  a  joint  luncheon  of  the  Minneapolis  Group 
of  the  Investment  Bankers  Association  and  the  Twin  City  Bond  Club  at 
Minneapolis,  Minnesota. 
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our  feet  on  the  table  and  unbutton  our  vests.  We  want 
to  understand  and  be  understood.  Ours  is  a  practical 
problem,  a  problem  to  be  worked  out,  under  the  re¬ 
quirements  of  the  statute,  with  businessmen.  We  seek 
decisions  which  will  carry  out  the  law  and  yet  be  work¬ 
able.  We  think  that  that  is  the  best  means  of  bringing 
about  cooperation  between  Government  and  business. 

The  above  statements  are  typical.  The  Attorney  General’s 
Committee  on  Administrative  Procedure  commented  favorably 
on  this  practice.57  Section  5  (b)  of  the  Administrative  Pro¬ 
cedure  Act  requires  it  to  be  pursued  where  feasible. 

In  Phillips  v.  SEC,  153  F.  2d  27  (C.  C.  A.  2, 1946),  certiorari 
denied,  328  U.  S.  860,  Phillips  had  caustically  attacked  the 
Commission’s  prehearing  conferences  with  officials  of  United. 
The  Court  of  Appeals,  citing  the  document  referred  to  in  note 
57  supra,  stated  at  p.  32 : 

These  conversations  seem  to  us  no  more  than  legiti¬ 
mate  prehearing  conferences  of  the  kind  which  the 
Commissioners  or  their  staff  must  have  if  all  the  intri¬ 
cate  details  involved  in  even  a  single  holding-company 
simplification  is  to  be  carried  to  completion  within  the 
time  of  man. 

The  same  conversations  which  petitioners  attack  here  were 
involved  in  a  prior  proceeding  in  this  Court.  In  that  proceed¬ 
ing  Phillips  referred  to  such  conversations,  and  sought  to  at¬ 
tack  the  motives  and  good  faith  of  the  Commission  in  conduct¬ 
ing  them  and  to  “adduce  evidence”  in  connection  therewith.58 

"After  quoting  from  the  above  statement  of  Judge  Frank,  the  Committee 
stated :  j 

“As  a  result  of  these  informal  conferences  and  negotiations,  the  issues 
are  framed  and  the  areas  of  disagreement  are  pricked  out  and  narrowed. 
Normally,  by  means  of  these  conferences,  no  substantial  factual  issues  remain 
for  the  hearing,  and,  indeed,  not  seldom  the  only  remaining  purpose  of  the 
hearing  is  to  make  a  record  which  will  embody  and  support  the  fruits  of 
the  conferences.  It  seems  clear  that  the  Commission  has  been  highly  suc¬ 
cessful  in  simplifying  and  diminishing  the  usual  formal  litigious  process 
through  its  conference  technique.”  See  “Administrative  Procedure  in  Gov¬ 
ernment  Agencies,”  Sen.  Doc.  No.  10,  77th  Cong.,  1st  sess.,  Part  13,  “Securi¬ 
ties  and  Exchange  Commission,”  p.  41  (1941). 

j 

51  See  Petitioners’  Brief,  dated  February  10,  1950,  at  pp.  6-7 ;  Petitioners’ 
Reply  Brief,  dated  February  27,  1950,  at  pp.  2-3. 
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This  Court  affirmed  the  Commission’s  order  there  under  review 
without  reference  to  this  or  other  scurrilous  innuendo  in  Phil¬ 
lips'  brief.  Phillips  v.  SEC ,  87  App.  D.  C.  380,  185  F.  2d  746 
(1950). 

The  inquiry  sought  by  petitioners  could  produce  no  compe¬ 
tent  evidence,  and  would  be  completely  irrelevant  to  the  only 
issue  before  this  Court,  namely,  whether  the  Commission’s 
findings  that  the  Plan  is  fair  and  equitable,  and  necessary  to 
effectuate  the  provisions  of  Section  11  (b)  of  the  Act,  are  sup¬ 
ported  by  substantial  evidence.  Petitioners’  application  for 
leave  to  adduce  additional  evidence  should  therefore  be  denied 
on  the  merits. 

CONCLUSION 

The  order  under  review  should  be  affirmed. 

Respectfully  submitted. 

Roger  S.  Foster, 

General  Counsel, 
Myron  S.  Issacs, 

Chief  Counsel, 
Division  of  Public  U tilities, 
Aaron  Levy,  Attorney, 

Securities  and  Exchange  Commission, 

1)25  Second  Street  NW.,  Washington  52,  D.  C. 

January  1952. 
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Questions. 


Questions  1  and  2  are  set  forth  and  argued  in  brief 
for  Petitioner  Downing. 

3.  Are  the  provisions  of  the  plan  approved  by  the  SEC 
supported  by  “ substantial  evidence”,  “fair  and  equitable” 
and  “necessary  to  effectuate  the  provisions  of  subseetion  11 
(b)  ”?  Were  the  objections  and  rejected  modifications  pro¬ 
posed  by  petitioners  denied  on  their  merits? 

4.  If  dissolution  of  The  United  Corporation  was  not 
mandatory  under  the  statute  or  compelled  by  the  evidence, 
did  Congress  intend  that  a  condemned  holding  company, 
previously  found  to  be  economically  useless  by  the  SEC, 
could  comply  with  the  Act  by  transferring  its  activities  as 
a  holding  company  from  the  public  utility  to  the  non-public 
utility  industries  ? 

5.  Did  the  SEC  adopt  “a  lax  view  of  the  fiduciary 
obligations”  of  United’s  president  and  counsel  and  fail  “to 
insist  upon  their  scrupulous  observance”  as  the  Supreme 
Court  in  the  Chenery  case,  318  U.  S.  80,  has  held  is  required 
of  officers  and  directors  of  a  company  in  reorganization 
under  the  Holding  Company  Act?  Was  it  correct  in  hold¬ 
ing  United’s  officers,  counsel  and  directors  free  of  liability 
for  the  acts  depicted  herein? 

6.  Was  the  SEC  correct  in  not  according  petitioners 
an  equitable  equivalent  for  their  collective  bargaining  power 
that  was  destroyed  by  the  illegal  “recess”  of  the  1947 
Annual  Meeting  of  Stockholders  and  by  the  4-year  delay 
of  the  Commission  in  not  passing  on  the  issue  until  June 
15,  1951? 

7.  Was  the  SEC  finding  that  it  was  not  “feasible”  to 
determine  in  June  1951  whether  petitioner  Phillips  should 
be  reimbursed  for  his  $42,000  out-of-pocket  expenditures 


•  * 

11 

for  the  years  1943-1947  which  he  incurred  in  organizing, 
informing,  and  representing  14,000  to  22,000  opposition 
stockholders,  supported  by  “substantial  evidence”  and 
“fair  and  equitable”,  or  does  it  constitute  in  the  circum¬ 
stances  of  this  case  a  form  of  economic  coercion? 

8.  Was  the  SEC  correct  in  ruling  that  all  conversations 
between  United’s  management  and  the  members  and  staff 
of  the  SEC,  including  its  non-public  files  on  United,  were 
“privileged”  and  could  not  be  examined  into  by  peti¬ 
tioners?  (See  Application  for  leave  to  adduce  additional 
evidence.) 
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Unttcb  States  Court  of  Appeals 

Fob  the  District  of  Columbia  Cibcuit. 


Edward  R.  Downing,  Randolph 
Phillips,  and  22,081  Stockholders  of 
The  United  Corporation, 

Petitioners, 

v. 

Securities  and  Exchange  Commission, 

Respondent, 

and 

The  United  Corporation, 

Intervenor. 


BRIEF  FOR  PETITIONERS  PHILLIPS  AND  22,081 
STOCKHOLDERS  OF  THE  UNITED 
CORPORATION. 

Jurisdictional  Statement. 

To  save  duplication  we  incorporate  herein  by  reference 
the  statement  under  this  heading  in  Petitioner  Downing’s 
Brief. 

Motion  for  a  Stay. 

On  November  5,  1951  this  Court  (per  Miller,  Prettyman 
and  Bazelon,  Circuit  Judges)  granted  petitioners’  motion 
for  a  stay  of  that  part  of  the  plan  providing  for  the  dis¬ 
position  of  the  shares  of  the  Common  Stock  of  the  Niagara 
Mohawk  Power  Corporation,  and  denied  in  all  other  respects 
said  motion. 


Statement  of  the  Case  (Continued). 


To  save  duplication  we  incorporate  herein  by  reference 
the  statement  under  this  heading  in  Petitioner  Downing’s 
Brief,  and  add  the  following: 


The  SEC  and  United  Have  Violated  the  Condition 
Upon  Which  They  Procured  this  Court’s 
Affirmation  of  the  1949  Order. 

Footnote  10  at  page  S  of  the  SEC’s  Findings  of  June  15, 
1951  reads:* 

“United’s  plan  as  filed  requested  an  order  under 
Section  5  (d)  of  the  Act  declaring  that,  upon  com¬ 
pletion  of  the  transactions  proposed  in  the  plan, 
United  would  have  ceased  to  be  a  holding  company 
and  its  registration  under  the  Act  would  cease  to  be 
in  effect.  Evidence  was  adduced  at  the  hearings  on 
the  issue  raised  by  this  request,  but  during  the  course 
of  the  hearings  United  withdrew  the  request  and 
moved  to  strike  all  evidence  on  that  issue  from  the 
record.  Accordingly,  we  do  not  determine  whether 
a  Section  5  (d)  order  should  issue  at  this  time.” 

Yet  this  was  the  first  one  of  the  3  issues  which  the 
Commission  on  October  20,  1949  specifically  ordered  to  be 
resolved  by  the  present  plan.  It  then  said : 

“*  *  *  The  present  proposal  *  *  *  represents  a  new 
phase  in  its  compliance  with  the  Act  and  our  order. 
For  that  distribution  represents  a  reasonable  and 
economical  method  of  proceeding  only  on  the  assump¬ 
tion  that  United  is  to  become  an  investment  company, 
and  that  assumption  in  turn  can  be  fully  accepted 
only  after  the  resolution  of  certain  questions  still 
unresolved.  These  questions  may  be  summarized  as 
follows : 

1.  The  question  of  the  action  required  of  United 
in  ceasing  to  be  a  holding  company  with  respect  to 
its  present  and  former  subsidiaries  *  *  *.” 


*  Throughout  this  brief  the  words  “SEC  Findings”  with  a  page 
citation  refer  to  Petitioner  Downing’s  Appendix,  p.  la. 


“*  #  *  The  damage  of  a  piecemeal  program  at  this 
stage,  however,  is  a  cumulative  one.  *  *  *  Thus  we 
have  concluded  that  while  we  could  not  approve  the 
transaction  as  but  the  first  of  a  series  of  similar  piece¬ 
meal  steps  that  would  have  the  effect  of  avoiding 
forthright  consideration  and  resolution  of  the  neces¬ 
sary  issues,  it  may  be  approved  as  necessary  ptovided 
that — but  only  provided  that — United  undertake  to 
file,  promptly,  and  as  its  next  step,  under  our  order 
of  August  14,  1943,  a  comprehensive  plan  under 
Section  11(e)  of  the  Act,  detailing  the  remaining 
steps  to  be  taken,  and  the  timing  thereof,  to  complete 
its  transformation  into  an  investment  company,  with 
particular  reference  to  the  three  matters*  which  we 
have  set  forth  above.  *  *  *  ’  ’ 

The  United  Corporation,  Holding  Co.  Act  Release 
No.  9431,  pp.  3-6. 

It  was  primarily  because  of  this  condition  and  its 
acceptance  by  United  that  this  Court  affirmed  the  1949 
order  and  denied  petitioner  Phillips’  objections  that  com¬ 
pliance  was  dilatory  and  in  violation  of  the  “as  soon  as 
practicable”  clause  of  Section  11(b)  (2).  Phillips  v.  SEC, 
185  F.  2d  746. 

Plainly  the  present  plan  does  not  “complete”  United’s 
transformation  into  an  investment  company,  as  this  can 
not  be  done  until  it  has  “ceased  to  be  a  holding  company” 
and  procured  an  order  to  that  effect  under  5(d).**  , 

Another  2  years  have  passed  since  then — the  7th  and  8th 
since  issuance  of  the  1943  Order — and  United  is  still  a 
holding  company.  Furthermore,  the  plan  contemplates  that 
it  will  continue  to  be  a  holding  company  for  at  least  “a 
period  of  a  year”  (Tr.  Doc.  No.  118;  Par.  IV,  p.  3,  Amend¬ 
ment  No.  2).  By  the  expiration  of  this  9th  year  the  man- 

*  The  other  two  matters  were  (1)  how  to  insure  fairness  to  the 
stockholders  in  the  transformation  into  an  investment  company  and 
(2)  the  question  of  the  treatment  of  the  option  warrants. 

**  Yet  the  1951  order  “fully  accepts  the  assumption”,  to  quote 
the  1949  Findings,  that  United  is  to  be  an  investment  company  with¬ 
out  resolving  the  very  issue  whose  resolution  the  SEC  on  October  20, 
1949  said  was  required  before  that  assumption  could  be  accepted. 


agement  will  have  reduced  the  statutory  subsidiary  holdings 
to  4.9%.  Thereafter — in  the  10th  year — the  management 
will  file  its  5(d)  application  and  only  then  can  there  be  made 
the  *  ‘  exhaustive  ’  ’  inquiry  which  the  Commission  says  must 
he  made  before  a  5(d)  order  can  be  granted.  Thus  two 
years  have  gone  by  since  the  Commission  found  that  “the 
time  *  *  *  has  arrived”  for  the  “consideration  and  resolu- 
tion”  of  the  5(d)  issue,  but  not  even  the  evidentiary  record 
necessary  to  its  resolution  was  made  by  either  United  or 
the  Division. 

Ten  Exceptions  to  the  Holding  Company  Act  Made  on 
Behalf  of  United’s  Management. 

We  shall  list  here  the  number  of  respects  in  which  the 
treatment  of  the  United  case  deviates  from  the  statute,  or 
the  policy  or  rules  of  the  SEC  as  applied  to  other  cases. 

1.  The  Exception  on  Dissolution. 

(See  Petitioner  Downing’s  Brief.) 

2.  The  Exception  on  Divestment. 

In  April  of  this  year  the  SEC  made  a  progress  report 
to  the  Congress  that  it  had  “divested  pursuant  to  Sec¬ 
tion  11”  no  less  than  759  companies  with  properties  of 
$10,406,654,000  (Hearings,  Independent  Offices  Appropria¬ 
tions,  1952,  Committee  on  Appropriations,  U.  S.  Sen.,  82nd 
Cong.,  1st  Sess.,  p.  373).  This  10-billion  dollar  divestment 
was  100%  in  each  of  the  759  cases  of  these  companies  no 
longer  subject  to  the  Act.  An  additional  225  companies, 
still  subject  to  the  Act,  were  divested  of  $6,350,372,000  in 
properties.  In  each  of  these  cases,  except  where  the  com¬ 
pany  is  still  being  reorganized  under  the  Act  or  still  is 
subject  to  it,  the  divestment  has  been  100%.  United’s 
“plan  for  future  operations,”  under  which  it  may  hold 
4.9%  of  its  subsidiary  company  investments,  goes  into 
effect  after  its  registration  is  terminated  under  the  Act 
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and  its  reorganization  completed.*  Thus  its  treatment  is 
unique.  In  the  only  2  cases  cited  by  the  SEC,  although 
not  in  its  Findings,  as  precedents  for  approving  trans¬ 
formation  into  an  investment  company,  it  required  100% 
divestment  (Downing  brief,  pp.  25-6).  If  the  argument  is 
that  100%  divestment,  because  of  alleged  tax  advantages 
should  not  be  ordered,  the  answer  is  that  even  with  100% 
divestment  of  its  statutory  subsidiary  holdings  United  will 
hold  stocks  in  other  companies  on  which  such  huge  tax 
losses  are  available  as  to  offset  its  net  income  for  a  period 
of  10 */>  to  14 y*  years. 

3.  The  Exception  Limiting  Divestment  to  Preserve  Tax 
Advantages  for  the  Wealthiest  Stockholders. 

The  entire  case  for  preserving  prohibited  investments 
or  for  slow-motion  divestiture  because  of  alleged  tax  advan¬ 
tages  has  been  demolished  by  the  SEC  itself.**  There  is 

*  As  recently  as  August  24,  1950  the  SEC  found  that  a  holding 
of  only  2*4%  of  the  company’s  voting  power  was  “of  such  magni¬ 
tude”  that  where  the  remaining  securities  are  widely  distributed 
(as  is  the  case  with  respect  to  United’s  4  statutory  subsidiaries) 
such  a  stockholder  “could  be  possessed  of  substantial  power  to 
influence  the  direction  of  corporate  affairs.  Whether  or  not  the 
power  inherent  in  such  holdings  is,  in  fact,  invoked,  its  mere  pres¬ 
ence  in  a  latent  state  could  operate  to  affect  the  formulation  of 
corporate  policy  and  would  have  the  tendencies  proscribed  by  the 
Act”  The  Southern  Company ,  HCAR  No.  10055.  United  is  still 
and  would  continue  to  be  the  largest  stockholder  in  its  subsidiaries. 
(SEC  Findings,  p.  8). 

**  In  the  International-Hydro  Electric  System  case,  Holding  Co. 
Act  Release  No.  9535,  the  SEC  said : 

“  *  *  *  We  note  *  #  *  that  the  record  shows  that  the 
alleged  tax  savings  are  -uncertain  and  speculative,  being 
dependent  not  only  on  a  continuation  of  the  present  tax  laws 
and  economic  conditions  which  are  subject  to  change,  but  also 
on  the  unknown  factor  of  the  present  and  future  income  tax 
brackets  of  individual  stockholders.  It  further  appears  that 
an  attempt  to  preserve  the  tax  asset  might,  under  certain 
circumstances,  be  detrimental  to  stockholders  generally,  and 
to  those  in  the  lower  tax  brackets  particularly.  Further¬ 
more,  an  analysis  of  the  potentials  involves  complicated 
questions  of  tax  law,  as  well  as  conjecture  and  specula¬ 
tion  *  *  *  ”  (p.  15). 
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no  need  further  to  discuss  this  question,  except  to  point  out 
that  the  SEC  was  affirmed  in  the  IHES  case.*  Committee 
for  Class  A  Stockholders  of  IHES  v.  SEC,  184  F.  2d  646, 
2nd  Cir.  (1950).** 


4.  The  Exception  to  the  Requirement  Freeing  the  Proxy 
Machinery  from  Control  by  the  Incumbent  Manage- 
ment  of  a  Reorganized  Company. 

This  is  briefed  at  pages  43  to  50  hereafter. 


5.  The  Exception  to  the  Policy  for  Safeguarding  Cumu¬ 
lative  Voting.* 

One  of  the  outstanding  reforms  the  S.  E.  C.  has  made 
is  to  require  reorganized  holding  companies  and  operating 
companies  to  permit  cumulative  voting  for  the  election  of 
directors  at  annual  meetings.  Such  voting  permits  minority 
interests,  if  large  enough,  to  elect  their  own  directors  to 
represent  them  and  prevents  a  majority  of  the  stock  from 
electing  all  the  directors.  Recently  there  has  been  a  move¬ 
ment  on  the  part  of  a  few  companies  to  eliminate  the  cumu¬ 
lative  voting  provision  from  their  charters.  To  make  it 
difficult  to  do  so,  the  S.  E.  C.  has  adopted  a  policy  limiting 
the  right  of  the  board  of  directors  to  amend  provisions 
relating  to  cumulative  voting  and  quorum  requirements 
unless  holders  of  two-thirds  of  the  voting  stock,  rather  than 

*  Petitioners  in  their  exceptions  asked  the  SEC  to  distinguish 
United  from  the  IHES  case  (Tr.  Doc.  No.  69,  Exceptions  Nos. 
41-3),  but  the  SEC  failed  to  do  so  or  to  even  mention  the  latter  case. 
Full  disclosure  would  seem  to  have  required  some  demonstration 
to  the  stockholders  of  the  illusory  character  of  the  alleged  tax 
advantages. 

**  In  another  recent  case  similar  to  United’s  the  Division  noted 
with  approval  testimony  that  such  tax  advantages  would  be  ‘  *  incon¬ 
sequential”  or  “  insignificant  ”  to  44,939,  or  91.4%  of  the  individual 
stockholders  of  the  Electric  Bond  &  Share  Co.  ( See  Recommended 
Findings,  dated  November  15,  1950,  File  No.  54-127,  p.  61,  and 
f.n.  69.) 


\ 
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a  mere  majority,  consent.*  But  this  safeguard  was  denied 
United’s  minority: 

“In  examining  provisions  in  a  plan  filed  under 
Section  11(e)  relating  to  such  matters  as  cumulative 
voting  and  procedures  for  amendment  of  certificates 
of  incorporation  with  respect  thereto  we  must  look 
at  the  facts  an  requirements  of  the  particular  situa¬ 
tion  presented.  We  have  done  so  here  and  have 
concluded  that  under  the  circumstances  presented, 
including  the  fact  that  United  proposes  to  operate 
in  the  future  as  a  registered  investment  company, 
the  rights  of  the  holders  of  minority  interests  in 
United  will  be  adequately  protected  under  the  amend¬ 
ment  procedure  presently  applicable.**  We  shall  not 
require  a  modification  of  the  plan  in  this  respect” 
(SEC  Findings,  p.  29). 

It  does  not  make  equitable  sense  for  the  SEC  to  require 
cumulative  voting  as  a  protection  for  the  minority  against 
the  majority,  and  then  leave  removal  of  the  provision  at 
the  will  of  a  bare  majority.  That  the  SEC  should  jnake 
an  exception  in  United’s  case  from  its  “general  policy”  is 
especially  curious  in  view  of  the  long  control  the  manage¬ 
ment  has  had  over  the  proxy  machinery  and  in  view  of  the 
condemnation  of  that  control  by  the  Commission  and  the 

•  The  Division  of  Public  Utilities  in  its  Recommended  Findings 
in  the  present  United  case  stated : 

In  line  with  our  general  policy  of  requiring  that  the 
Certificate  of  Incorporation  contain  appropriate  provisions 
limiting  the  right  of  the  Board  of  Directors  to  amend  such 
Certificate  with  respect  to  such  provisions  as  cumulative 
voting  as  well  as  amendments  to  the  By-Laws  with  respect  to 
such  provisions  as  the  quorum  requirements,22  except  with 
the  consent  of  two-thirds  of  the  stockholders,  we  cannot 
approve  the  plan  unless  appropriately  amended  in  this 
respect. 

22  The  Montana  Power  Company ,  Holding  Company  Act 
Release  No.  9230  (1949). 

(Tr.  Doc.  No.  65,  at  its  page  29).  (Emphasis  Supplied). 

••In  the  absence  of  such  amendment  to  the  plan,  United’s  Cer¬ 
tificate  of  Incorporation  could  be  amended,  under  the  terms  of  the 
Delaware  Corporation  Law,  by  the  holders  of  a  majority  of  the 
stock  of  the  company  entitled  to  vote. 
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Congress.  The  minority  stockholders  of  United  have  sought 
for  eight  years  to  obtain  cumulative  voting.  Under  the 
many  delays  that  have  occurred  in  United’s  case  they  still 
will  not  be  able  to  enjoy  it  until  its  first  use  in  the  year 
1952,  if  then. 

Thus  the  sole  protective  device  granted  the  minority 
stockholders  against  the  management  is  subject  to  disap¬ 
pearance  as  soon  as  the  management  through  its  control 
of  the  proxy  machinery  can  muster  a  majority  when  the 
time  is  propitious. 

6.  The  Exception  in  Regard  to  Open-Ending. 

For  some  years  the  Central  States  Electric  Corporation, 
an  investment  company  registered  under  the  Investment 
Company  Act  of  1940  but  holding  public  utility  stocks 
almost  exclusively,  has  been  in  reorganization  under  Chap¬ 
ter  X  of  the  Bankruptcy  Act.  It  is  classified  as  “a  closed- 
end,  non-di versified,  management  company”,  which  will  also 
be  United’s  Classification. 

Insofar  as  the  standards  applied  to  reorganizations 
under  Chapter  X  and  under  the  Holding  Company  Act  are 
concerned,  it  appears  that  the  S.  E.  C.  has  applied  similar 
standards.  The  trustees  of  Central  States,  over  the  objec¬ 
tion  of  its  management  interests  and  dominant  stockholders, 
proposed  the  conversion  of  the  company  from  a  closed-end 
into  an  open-end  company.  In  doing  so  they  had  the 
approval  of  the  SEC  which  rejected  4  plans  to  keep  the 
company  closed.* 

*  “*  *  *  (The  plan  to  open-end  the  company)  conforms  to  what 
is  indicated  to  be  the  predominant  preference  of  those  investors 
who  in  recent  years  have  voluntarily  purchased  investment  com¬ 
pany  securities.  Since  the  Investment  Company  Act,  the  pre¬ 
dominant  sales  of  new  investment  companies  securities  have  been 
shares  of  the  ‘  *  open-end  ’  ’  companies.5  In  fact,  the  closed-end  com¬ 
panies  have  by  and  large  fallen  into  sufficient  disfavor  with  inves¬ 
tors  so  that  their  securities  frequently  sell  at  a  substantial  discount 
from  their  liquidating  value  *  # 


5  The  Commission  has  so  reported  to  the  Congress  in  its  15th 
Annual  Report,  pp.  151-152  #  * 


Page  10,  Brief  for  SEC  in  Central  States  Electric  Cory.  v. 
Austrian ,  No.  6123,  4th  CCA,  affirmed  183  F.2d  879. 


The  Court  of  Appeals  for  the  Fourth  Circuit  upheld  the 
S.E.C.’s  views  on  the  advantages  of  open-ending  a  closed- 
end  Company.*  But  the  SEC  refused  to  open-end  United. 

7.  The  Exception  to  the  Policy  of  Affording  100%  Cash 
Withdrawals  or  a  Market  Incentive. 

The  approved  plan  provided  a  withdrawal  offer  under 
which  any  holder  of  United’s  stock  immediately  suffered  a 
market  loss  of  $24.30  per  100  shares  if  he  accepted;  a 
holder  of  1,000  shares  a  loss  of  $240.30,  and  a  holder  of 
10,000  shares  of  $2,400.30.  United’s  largest  stockholder, 
the  St.  Regis  Paper  Co.  owning  directly  and  through  its 
nominee  Barber,  665,700  shares  (Tr.  Doc.  No.  148,  p.  6016), 
would  have  suffered  a  loss  of  more  than  $145,000. 

The  SEC  knows  the  difference  between  a  proper  with¬ 
drawal  offer  and  an  improper  one.  A  proper  one  allows 
the  stockholder  either  a  market  incentive,  as  in  the  cases 


*  Open-end  investment  companies  *  *  *  have  certain  distinct 
advantages,  one  of  which  is  that  their  stock  usually  sells  for  its 
approximate  value  when  measured  by  underlying  assets  whereas 
the  stock  of  closed-end  investment  companies  frequently  sells  on 
the  market  at  considerably  less  than  its  value  as  judged  by  this 
standard.  There  is  no  reason  to  think  that  the  reorganized  corpo¬ 
ration  will  not  go  forward  as  other  corporations  of  that  type  have 
done  and  are  doing.  This  is  just  the  sort  of  matter  as  to  which  the 
Securities  and  Exchange  Commission  is  best  qualified  to  judge;** 
and  no  good  reason  is  suggested  which  would  warrant  the  courts 
in  substituting  their  judgment  as  to  this  for  the  expert  judgment 
of  the  Commission.  *  *  • 

Central  States  Electric  Corp.  v.  Austrian,  183  F.  2d  879. 


**  Compare  this  statement  with  the  SEC’s  in  the  present  case 
saying  this  is  “essentially  a  matter  of  business  judgment”  for  the 
management,  and  thus  not  to  be  interfered  with  (SEC  Findings, 
p.  32). 


cited  below*,  or  the  right  to  withdraw  not  97 %  of  his  equity 
(as  in  the  present  case  for  holders  of  100  or  more  shares) 
but  100%  in  cash.  This  is  what  it  did  in  the  International 
Utilities  Corporation  case,  which  it  cites,  although  not  in 
its  Findings,  as  a  precedent  for  allowing  a  holding  company 
to  become  an  “investment  company.’’  Holding  Co.  Act 
Release  No.  6181,  at  pages  4-5.  There  the  stockholders 
received  his  full  equity  and  in  cash.  Similarly  in  the  case 
of  Central  States  Electric  Corporation ,  a  non-registered 
holding  company  reorganized  under  Chapter  X  of  the 
Bankruptcy  Act,  the  SEC  required  a  100%  cash  withdrawal 
offer  as  well  as  permanent  open-ending.  SEC  Corporate 
Reorganization  Release  No.  82,  page  14. 

8.  The  Exception  in  Regard  to  High  Fiduciary  Stand* 
ards. 

This  is  briefed  under  Point  5,  at  pages  26  to  42. 


*  See  for  instance,  United  Gas  Improvement  Co.,  Holding  Com¬ 
pany  Act  Release  No.  6474,  at  p.  27,  where  the  securities  to  be 
turned  in  had  a  market  value,  as  of  the  latest  date  in  the  record, 
of  $255  compared  with  a  market  value  for  the  package  of  securities 
to  be  received  of  $320.12,  a  difference  or  incentive  of  $65.12.  In  the 
major  exchange  plans  of  United,  prior  to  the  present  one,  there 
also  was  an  incentive  in  the  way  of  higher  market  value  to  make 
the  exchange.  In  The  United  Corporation,  Holding  Company  Act 
Release  No.  5440,  a  package  of  securities  with  a  market  value  of 
$41.10  was  offered  for  a  preference  share  with  a  market  value  of 
$36.25,  a  difference  of  $4.85  a  share  or  $485  for  a  100  share  lot. 
In  The  United  Corporation,  Holding  Company  Act  Release  No. 
8396,  a  package  of  securities  with  a  market  value  of  $48.44  was 
offered  for  a  preference  share  with  a  market  value  of  $44.75,  a  differ¬ 
ence  of  $3.69  a  share  or  $369  for  a  100-share  lot.  And  finally  in  a 
plan  approved  on  the  same  day  as  the  June  15th,  1951  decision  in 
United’s  case,  a  package  of  common  stock  securities  with  a  market 
value  of  $151.25  was  offered  for  common  stock  with  a  market  value 
of  $141.88,  a  difference  of  $9.37,  or  $186.70  for  a  100-share  lot. 
The  United  Gas  Improvement  Co.,  Holding  Company  Act  Release 
No.  10624,  at  p.  17. 
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9.  The  Exception  in  Regard  to  Excessive  Expenditures 
in  Proxy  Solicitations. 

Phillips  has  complained  that  the  expenditures  by  the 
management  in  soliciting  proxies  for  the  1947  meeting  vio¬ 
lated  the  SEC’s  Rule  U-65.* 

In  United’s  annual  reports  are  listed  the  actual 
“expenses  of  Annual  Report  and  Annual  Stockholders’ 
Meetings”  for  1944,  1945,  1946  and  1947  (Tr.  Doc.  No.  170, 
p.  6139),  (id.),  (Tr.  Doc.  No.  171,  p.  6150),  (Tr.  Doc.  No. 
172,  p.  6163).  The  District  Court  in  1947  found  that  “print¬ 
ing,  handling  and  mailing  the  annual  report  would  account 
for  about  $15,000”  of  the  1947  expenditures.**  Deducting 
this  amount  from  the  expenditures  listed  in  the  Annual 
Reports,  which  do  not  segregate  the  figures,  the  following 
results :  ' 


1944 . 

.  $23,288*** 

1945 . 

.  9,509 

1946 . 

.  20,548f 

1947 . 

.  86,324 

*  Expenditures  in  Connection  with  Solicitation  of  Proxies. 

(a)  General  provision.  Except  pursuant  to  a  declaration 
notifying  the  Commission  of  the  proposed  transaction,  which 
has  become  effective  in  accordance  with  the  procedure  speci¬ 
fied  in  rule  U-23,  and  pursuant  to  the  order  of  the  Commis¬ 
sion  with  respect  to  such  declaration  under  the  applicable 
provisions  of  the  Act,  no  registered  holding  company  or 
subsidiary  thereof  shall  expend  any  money  or  other  con¬ 
sideration  in  connection  with  the  solicitation  of  any  proxy, 
consent,  or  authorization  regarding  any  security  of  such 
company. 

(b)  Exceptions.  This  rule  shall  not  apply  to — 

(1)  Ordinary  expenditures  in  connection  with  prepar¬ 
ing,  assembling,  and  mailing  proxies,  proxy  statements,  and 
accompanying  data;  or 

(2)  Other  expenditures  not  in  excess  of  $1,000  during 
any  one  calendar  year.”  (Underlining  supplied.) 

**  Phillips  v.  The  United  Corp.,  Civil  Action  40-497,;  S.  D. 
N.  Y.,  unreported  Opinion  dated  July  30,  1947,  p.  39.  Further 
details  of  this  action  are  set  forth  hereinafter. 

*#*  There  was  a  proxy  contest  in  1944. 
f  The  Certificate  of  Incorporation  was  amended  in  1946,  and 
a  vote  of  50  per  cent  of  the  voting  stock  was  required  (Tr.  Doc. 
No.  171,  p.  6149). 


Petitioner  Phillips  alleged  to  the  SEC  and  the  District 
Court  in  1947  that  Rule  U-65  had  been  violated.  Judge 
Leisell  held  “that  the  evidence  submitted  on  the  motion 
•  •  •  did  not  warrant  the  issuance  of  a  preliminary  injunc¬ 
tion7’,  but  that  he  did  not  intend  “to  preclude  the  plaintiff 
from  a  trial  of  the  issue”.  He  further  noted  that  the 
SEC  “after  obtaining  from  the  Corporation  a  statement  of 
its  expenditures  *  *  *  expressed  the  view  in  its  brief  on  the 
prior  motion  herein  that  its  Rule  U-65  had  not  been 
violated”. 

No  declaration  was  filed  by  United  under  the  rule.  The 
grounds  of  the  SEC’s  ex  parte  ruling  have  never  been  set 
forth  in  any  opinion. 

10.  The  Exception  in  Regard  to  Purchasing  Securities 
While  Soliciting  Proxies. 

When  any  person  solicits  proxies  in  connection  with  any 
transaction  which  is  the  subject  of  an  application  to  the 
SEC,  Rule  U-62  under  the  Act  explicitly  provides  that  “no 
securities  of  the  company  or  companies  in  reorganization, 
or  of  any  subsidiary*  of  such  company  *  *  *  shall  be  bought 
or  sold  by  *  *  *  any  person  who  makes  any  solicitation  sub¬ 
ject  to  this  rule.”  The  1947  proxy  solicitation  of  the  man¬ 
agement  was  made  pursuant  to  a  U-62  application  (See 
Supplemental  Record,  Doc.  No.  16).  Thereafter  the  man¬ 
agement  through  Messrs.  Hickey  and  Burns  as  members  of 
the  proxy  committee  (Tr.  Doc.  No.  132,  p.  5993)  solicited 
proxies  from  March  1  through  April  23, 1947  (Tr.  Doc.  Nos. 
126  to  131,  inc.,  p.  5977).  These  proxies  were  voted  at  the 
April  30,  1947  “recessed”  meeting.  Pursuant  to  their 
authority  the  management  claimed  to  have  obtained  a  54% 
vote  on  the  basis  of  which  it  filed  its  plan  with  the  SEC 
herein  on  November  15,  1949  (Tr.  Doc.  No.  1,  p.  3).  Thus 

*  This  would  apply  to  all  securities  of  subsidiaries  bought  up 
through  the  year  1949,  when  the  SEC  approved  the  reorganization 
plan  of  the  last  one  to  be  reorganized,  the  Niagara  Mohawk  Power 
Corporation.  The  record  does  not  disclose  how  much  trading  has 
been  done  in  subsidiary  company  securities  by  members  of  the 
management  since  March  1,  1947. 


as  late  as  November  1949  it  was  acting  under  the  authority 
of  the  proxy. 

On  February  4,  1947  Hickey  bought  5,000  shares  of 
United  Common  and  on  April  3,  1947  Burns  bought  5,000, 
another  1,300  on  May  22,  and  on  May  29,  1947  another 
8,700.* 

Rule  U-62  provides  that  “no  person  shall  make  any 
solicitation  subject  to  this  rule,  or  act  in  connection  with 
any  committee  or  other  organization  formed  to  act  under 
the  authorization  so  solicited,  in  the  event  of  noncompliance 
with  the  conditions  of  paragraph  (2)  above”  (the  prohibi¬ 
tory  paragraph).  This  would  seem  to  cancel  the  authority 
for  presenting  the  “investment  company”  plan.  Further¬ 
more,  since  the  1947  meeting  and  prior  to  SEC  action  on 
the  “investment  company”  plan,  Hickey  increased  his  pur¬ 
chases  by  another  25,000  common  shares  (Tr.  Doc.  Nos.  17 
and  17a).  Burns’  profits  are  about  $54,000  while  Hickey’s 
range  from  $15,000  to  an  estimated  $90,000.  Petitioners 
proposed  to  the  SEC  in  view  of  the  Rule : 

That  the  Directors  and  Officers  of  the  Corporation 
be  directed  to  sell  all  securities  of  The  United  Corpora¬ 
tion,  and  its  subsidiaries  bought  by  them  since  the  1947 
Annual  Meeting  and  to  pay  into  the  treasury  of  the 
Corporation  all  profits  thereon,  and  also  to  pay  to  the 
Corporation  all  profits  realized  to  date  from  past  pur¬ 
chases  and  sales  of  such  securities. 

In  its  Opinion  the  SEC  does  not  discuss  petitioners’ 
objections  at  all  in  the  context  of  the  rule  but  in  abstract 
generalities  independent  of  a  U-62  solicitation.  By  this 
device  it  frees  the  offenders  of  any  liability  under  the  rule, 
except  to  reserve  action  in  the  case  of  a  fee  application  (SEC 
Findings,  pp.  32-3).  Since  the  president  of  the  corporation 
is  paid  a  fixed  salary,  he  will  not  make  a  fee  application. 
Burns  already  has  made  a  fee  application,  on  which  a 

*  See  SEC  v.  Chenery  Corp.,  318  U.  S.  80  as  to  why  such  pur¬ 
chases  violate  a  high  standard  of  fiduciary  obligation. 


SEC  decision  is  now  pending.*  The  rule  however  is  not 
modified  in  either  Burns’  or  Hickey’s  case  by  the  fact  they 
may  make  fee  applications. 


Statement  of  Points.** 

3.  The  combined  effect  of  the  10  exceptions  to  estab¬ 
lished  SEC  policy  and  rules  in  the  administration  of  the 
Holding  Company  Act  is  a  gross  abuse  of  discretion. 

4.  Congress  did  not  intend  that  a  condemned  holding 
company,  previously  found  to  be  economically  useless  by  the 
SEC,  could  comply  with  the  Act  by  transferring  its  activi¬ 
ties  as  a  holding  company  from  the  public  utility  industry 
to  the  non-public  utility  industries. 

5.  The  SEC  erred  in  holding  United’s  president  and 
counsel  free  of  any  liability  for  acts  of  fraud  and  perjury. 

6.  Fairness  requires  that  the  SEC  be  compelled  to 
accord  the  minority  stockholders  the  equitable  equivalent  of 
their  collective  bargaining  power  that  was  destroyed  by  the 
illegal  acts  of  the  management  and  by  the  SEC’s  own  dila¬ 
tory  procedure. 

7.  The  SEC  was  arbitrary,  unfair  and  inequitable  in 
finding,  without  evidence,  that  it  was  not  “feasible”  in 
June  1951  to  determine  whether  petitioner  should  be  reim¬ 
bursed  for  $42,000  out-of-pocket  expenditures  made  in  the 
years  1943-1947  in  organizing  and  informing  the  minority 
stockholders  of  their  rights. 

•  The  Utilities  Division  recommended  that  his  application  for 
$5,000  (out  of  a  yearly  retainer  of  $25,000)  be  reduced  by  $1,250 
because  of  his  trading.  Recommended  Findings ,  File  No.  54-158, 
dated  May  23,  1951,  p.  8.  In  the  same  case,  petitioner  Phillips, 
who  made  a  personal  expenditure  of  $42,000  from  1943  to  1947  in 
order  to  inform  the  stockholders  of  their  rights,  is  recommended 
by  the  Division  for  a  reimbursement  of  $208,  and  for  2,300  hours 
services  from  1943  to  1949  a  fee  of  $2,000  (Id.,  pp.  17-22).  For 
his  answer  to  the  recommendation,  see  Exceptions  dated  July  10, 
1951  (File  54-158). 

**  Prior  points  are  set  forth  in  Downing  brief. 


15 


Summary  of  Argument. 
POINT  THREE* 


The  SEC  deviated  from  its  policies  in  other  cases  in  the 
treatment  of  The  United  Corporation  in  10  respects  i  in  the 
issues  of  dissolution,  100%  divestment  of  prohibited  stat¬ 
utory  subsidiary  stocks,  in  limiting  divestment  so  as  to  pre¬ 
serve  tax  advantages  for  the  wealthiest  stockholders^  in  not 
freeing  United’s  proxy  machinery  from  control  by  the 
incumbent  management  of  a  reorganized  company,  in  not 
safeguarding  cumulative  voting  so  it  could  be  removed  from 
the  charter  only  by  a  two-thirds  vote,  in  not  open-ending  the 
company  so  that  any  stockholder  at  any  time  could  with¬ 
draw  his  proportionate  share  of  the  assets  100%  in  cash,  in 
not  affording  a  market-price  incentive  during  the  14-day 
withdrawal  period,  in  not  exacting  high  fiduciary  standards 
of  United’s  management  as  a  condition  of  its  continuation 
in  office,  and  in  not  holding  United’s  officers  accountable 
for  their  breach  of  its  rules  regarding  excessive  expendi¬ 
tures  in  proxy  solicitation  and  prohibition  of  stock  pur¬ 
chases  during  the  period  the  proxy  is  solicited  and  the 
authority  granted  thereunder  is  exercised.  The  total  effect 
of  this  unprecedented  series  of  exceptions  is  a  gross  abuse 
of  discretion. 


POINT  FOUR. 

Section  11(e)  of  the  Act,  under  which  the  “investment 
company  plan  was  filed,  requires  that  the  SEC  only  approve 
a  plan  “if  it  is  necessary  to  effectuate  the  provisions  of 
subsection  (b).”  Since  the  SEC  has  found  that  the  cor¬ 
porate  existence  of  United  is  “unnecessary”  and  its  record 
malignant  to  the  interest  of  the  public  and  the  stockholders, 
it  abused  its  discretion  in  finding  that  United’s  survival  in 
the  form  of  “an  investment  company”  is  necessary  under 
the  Act.  Similarly  there  was  no  evidence  to  support  the 

— —  J 

•  See  Downing  brief  for  Points  1  and  2. 


necessity  for  United  to  retain  40  million  dollars,  or  ronndly 
70%  of  its  assets,  in  public  utility  securities. 

The  SEC  does  not  state  in  its  decision  upon  what  legis¬ 
lative  history  or  language  it  relies  for  its  power  to  allow 
United  to  comply  by  transforming  into  “an  investment 
company.”  The  early  drafts  of  the  Act,  unlike  the  final 
statute,  provided  for  compliance  by  transformation  into 
“investment  trusts”,  that  is  into  diversified  investment 
companies  which  do  not  have  or  perform  the  function  of 
control  or  management  of  other  companies.  United  pro¬ 
poses  to  continue  to  be  non-diversified  and  to  exercise  the 
function  of  control  and  management  of  other  companies. 
It  is  thus  to  be  a  holding  company  in  the  non-public  utilities 
industries.  Congress  did  not  intend  to  strike  at  an  evil  by 
transferring  it  to  other  industries  but  by  abolishing  it. 

POINT  FIVE. 

The  management  of  The  United  Corporation  was  found 
guilty  by  the  District  Court  of  an  illegal  “recess”  of  the 
1947  Annual  Meeting  of  stockholders.  The  purpose  of  the 
“recess”  was  to  destroy  the  collective  bargaining  power  of 
the  minority  stockholders  who  constituted  20  percent  of  the 
voting  stock  on  the  day  of  the  meeting.  United  needed  50% 
of  the  stock  to  obtain,  as  required  in  fairness  by  the  SEC, 
a  vote  of  approval  for  its  “investment  company”  plan.  It 
had  only  39  percent  at  meeting  time.  It  also  had  a  tabula¬ 
tion  by  the  Corporation  Trust  Company  showing  there  were 
8  million  shares  of  the  voting  stock  represented  at  the  meet¬ 
ing,  or  4  million  shares  more  than  necessary  to  constitute 
a  quorum.  Nevertheless  president  Hickey,  as  chairman  of 
the  meeting,  said  he  had  no  information  to  show  a  quorum 
was  present,  suppressed  the  tabulation  and  when  asked  by 
the  minority  stockholders  ’  representative  to  disclose  it 
replied  “I  have  no  idea  what  it  shows. ’ ’  In  all  these  acts  he 
was  aided  by  the  Corporation’s  counsel  who  sat  at  his  side 
and  pretended  they  did  not  know  if  a  quorum  was  present. 
Hickey  repeated  his  false  statements  to  the  meeting  under 
oath  to  the  SEC  when  he  testified  in  the  present  case.  The 
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SEC  held  that  the  fraudulent  acts,  upon  which  it  failed  to 
pass,  were  no  longer  relevant  since  every  stockholder  had 
a  14-day  period  in  which  to  withdraw  his  stock.  It  absolved 
Hickey  of  perjury  on  the  ground  that  his  statements  were 
only  “superficially  inconsistent’”  with  the  truth  and  with 
respect  to  “an  immaterial  point.”  In  so  absolving  Hickey 
and  his  associates  the  SEC  violated  the  rule  of  the  Chenery 
case,  318  U.  S.  80,  which  requires  that  officers  and  directors 
of  a  holding  company  in  reorganization  shall  be  held  to  a 
high  standard  of  fiduciary  responsibility. 

POINT  SIX. 

The  Holding  Company  Act  was  passed  in  the  interests 
of  the  stockholders  and  of  the  public,  not  of  the  manage¬ 
ment  of  offending  corporations.  Congress  declared  its 
policy  that  minority  stockholders  should  be  represented  on 
the  boards  of  directors  of  reorganized  companies.  The  SEC 
in  its  leading  reorganization  cases  has  made  provisions 
for  the  election  of  new  and  representative  boards  of  direc¬ 
tors  under  appropriate  safeguards.  At  the  most  the  minor¬ 
ity  stockholders  in  the  present  case  are  granted  cumulative 
voting,  but  this  right  may  be  taken  away  from  them  by  a 
vote  of  holders  of  a  bare  majority  of  the  stock.  The  SEC 
refused  to  safeguard  cumulative  voting  by  requiring  that 
it  only  be  removed  upon  a  vote  of  holders  of  two-thirds  of 
the  stock.  It  refused  to  grant  representation  on  the  board 
of  United  to  the  representatives  of  20%  of  the  stock,  despite 
their  numerous  contributions  to  the  reorganization  proceed¬ 
ing  and  the  destruction  of  their  collective  bargaining  power 
by  the  fraudulent  acts  of  the  management.  The  SEC’s  find¬ 
ings  in  this  respect  must  therefore  be  set  aside  as  unfair 
and  inequitable. 

POINT  SEVEN. 

The  representative  of  the  minority  stockholders  spent 
$42,000  out-of-pocket  to  organize  and  inform  the  stock¬ 
holders  of  their  rights.  He  testified  as  to  these  expendi- 


tures,  whose  reasonableness  has  not  been  challenged.  Yet 
the  SEC  fonnd  in  June  1951  that  it  was  not  “feasible”  then 
to  determine  if  he  should  be  reimbursed  for  these  expendi¬ 
tures  incurred  in  the  years  1943-1947.  This  ruling  was 
unfair  and  inequitable  and  arbitrary  since  the  notice  of 
hearing  directed  that  the  issue  of  fees  and  expenses  be  tried 
at  the  hearings  commencing  January  24,  1950.  In  the  cir¬ 
cumstances  of  this  case  the  long  delay  in  reimbursement 
constitutes  an  improper  form  of  economic  coercion,  especi¬ 
ally  since  3  of  the  provisions  for  which  the  expenditures 
were  made  have  now  been  incorporated  in  the  plan  and 
found  “fair”,  “equitable”  and  “necessary”  by  the  SEC. 


Argument. 

POINT  THREE.* 

The  combined  effect  of  the  10  exceptions  to  SEC 
policies  granted  United’s  Management  is  a  gross  abuse 
of  discretion. 

The  breach  of  the  10  SEC  policies  described  herein, 
which  in  each  case  is  inadequately  rationalized  and  at  all 
times  contrary  to  the  plainest  statutory  policy,  constitute 
so  lengthy  and  unusual  a  series  of  exceptions  on  behalf  of  a 
single  management  as  to  constitute  a  prima  facie  case  of 
gross  abuse  of  discretion. 

We  ask  the  Court  to  reverse  the  rulings  of  the  SEC  in 
each  of  the  above  respects,  and  to  remand  each  item,  where 
appropriate,  for  action  by  the  SEC  in  accordance  with  the 
laws,  policies,  and  rules  it  has  violated. 

•  See  Downing  brief  for  points  1  and  2. 
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POINT  FOUR. 

Congress  did  not  intend  that  a  condemned  holding 
company,  previously  found  to  be  economically  useless 
by  the  SEC,  could  comply  with  the  Act  by  transferring 
its  activities  as  a  holding  company  from  the  public 
utility  to  the  non-public  utility  industries. 

1.  There  is  no  Evidence  to  Support  the  Required  Statu¬ 
tory  Finding  that  the  Continuation  of  United’s 
Corporate  Existence  as  “an  Investment  Company” 
is  “Necessary  to  Effectuate  the  Provisions  of  Sub¬ 
section  11(b).” 

The  plan  to  continue  United’s  life  was  filed  under  Sec¬ 
tion  11(e)  of  the  Holding  Company  Act.  A  plan  under  this 
section  may  only  be  approved  “If,  after  notice  and  oppor¬ 
tunity  for  hearing,  the  Commission  shall  find  such  plan  as 
submitted  or  as  modified,  necessary  to  effectuate  the  provi¬ 
sions  of  subsection  (b).” 

This  standard,  we  submit,  clearly  precludes  any  pos¬ 
sibility  that  Congress  intended  to  allow  useless ;  public 
utility  holding  companies  to  comply  with  the  Act  by  trans¬ 
ferring  their  holding  company  activities  to  non-public 
utility  fields. 

There  is  no  evidence  in  the  record  that  since  1943  “the 
unnecessary  corporate  existence  of  United”*  had  become 
necessary.  Yet  the  SEC  recites  in  the  1951  order  that  the 
plan  for  United’s  survival  is  “necessary  to  effectuate  the 
provisions  of  subsection  (b).”  Since  this  finding  insofar 
as  preservation  of  United’s  corporate  existence  is  con¬ 
cerned  is  totally  unsupported  by  evidence  and  contrary  to 
the  1943  finding  it  must  be  set  aside. 

*  For  the  SEC ’s  1943  Finding  to  this  effect,  see  page  8,  Downing 
Brief. 
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2.  The  Retention  by  United  of  4.9%  of  the  Voting 
Stock  in  its  Statutory  Subsidiaries  is  Not  “Necessary 
to  Effectuate  the  Provisions  of  Subsection  11(b).” 

The  plan  also  proposes  that  United  continue  to  hold 
some  40  million  dollars  of  its  assets  in  utility  stocks  and 
divest  itself  at  the  maximum  of  an  additional  17  million 
dollars  of  such  stock.  Thus,  more  than  70 °/o  of  its  assets 
will  continue  to  be  invested  in  the  public  utility  industry 
and  no  provision  is  made  for  their  disposal.  Plainly,  such 
retained  holdings  are  not  “necessary”  to  effectuate  the 
provisions  of  subsection  11(b). 

3.  Assuming,  Arguendo ,  a  Legislative  Intention  to 
Permit  Holding  Companies  that  had  Not  Been  Con¬ 
demned  for  Economic  Malignancy  to  Comply  With 
the  Act  by  Transformation  Into  an  “Investment 
Trust”,  the  Plan  Does  Not  Transform  United  Into 
Such  a  Company. 

In  Section  30  of  the  Act  Congress  directs  the  SEC  to 
make  studies  “of  the  functions  and  activities  of  invest¬ 
ment  trusts  and  investment  companies,  the  corporate  struc¬ 
tures,  and  investment  policies  of  such  trusts  and  companies, 
the  influence  exerted  by  such  trusts  and  companies  upon 
companies  in  which  they  are  interested,  and  the  influence 
exerted  by  interests  affiliated  with  the  management  of  such 
trusts  and  companies  upon  their  investment  policies,  and 
to  report  the  results  of  its  study  and  its  recommendations 
to  the  Congress.” 

The  distinction  between  an  “investment  trust”  and  an 
“investment  company”  is  an  important  one.  It  runs 
throughout  the  entire  legislative  history  of  the  Act.  Signifi¬ 
cantly  enough,  the  language  upon  which  the  SEC  apparently 
relies  for  approving  conversion  of  United  into  “an  invest¬ 
ment  company”  is  the  language  in  Senate  report  No.  621 
on  S.  2796  which  states  that  presently  existing  holding  com¬ 
panies  must  choose  either  “(a)  To  turn  themselves  into 
investment  trusts ”  or  (b)  to  become  heads  of  a  single 
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integrated  utility  system.*  What  then  did  Congress  intend 
by  the  words  “investment  trust”? 

There  is  authoritative  legislative  history  in  answer  to 
this  question.  The  President’s  message  to  the  Congress  on 
March  12,  1935  (House  Document  No.  137,  74th  Congress, 
1st  Sess.)  transmitted  the  report  of  the  National  Power 
Policy  Committee  and  was  immediately  followed  by  the 
introduction  in  the  House  and  Senate  of  the  bills  that  became 
the  present  Act.  In  this  message,  the  President  said: 

“We  do  not  seek  to  prevent  the  legitimate  diversi¬ 
fication  of  investment  in  operating  utility  companies 
by  legitimate  investment  companies.  But  the  hold¬ 
ing  company  in  the  past  has  confused  the  function  of 
control  and  management  with  that  of  investment  and 
in  consequence  has  more  frequently  than  not  failed 
in  both  functions.  Possibly  some  holding  companies 
may  be  able  to  divest  themselves  of  the  control  of 
their  present  subsidiaries  and  become  investment 
trusts.  But  an  investment  company  ceases  to  be  an 
investment  company  when  it  embarks  into  business 
and  management.  Investment  judgment  requires 

the  judicial  appraisal  of  other  people’s  manage¬ 
ment.  *  *  * 

*  *  *  Regulation  has  small  chance  of  ultimate 

success  against  the  kind  of  concentrated  wealth  and 
economic  power  which  holding  companies  have  shown 
the  ability  to  acquire  in  the  utility  field.  No  Govern¬ 
ment  effort  can  be  expected  to  carry  out  effective, 
continuous,  and  intricate  regulation  of  the  kind 
of  private  empires  within  the  Nation  which  the 
holding-company  device  has  proved  capable  of  cre¬ 
ating.  *  *  *  ; 

*  *  *  If  we  could  remake  our  financial  history 
in  the  light  of  experience,  certainly  we  would  have 
none  of  this  holding-company  business.  It  is  a  device 
which  does  not  belong  to  our  American  traditions  of 
law  and  business.  *  *  *  And  it  offers  too  well- 

•  This  was  the  bill  originally  passed  by  the  Senate  and  subse¬ 
quently  amended  by  the  House.  The  Conference  Report  is  H.  R. 
No.  1903,  74th  Cong.,  1st  Sess.  on  S.  2796.  This  report  omits  the 
language  about  “investment  trusts”,  since  the  redrafted  act  aban¬ 
doned  and  eliminated  the  program  for  compliance  by  transforma¬ 
tion  into  such  trusts. 
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demonstrated  temptation  to  and  facility  for  abuse 
to  be  tolerated  as  a  recognized  business  institution. 
That  temptation  and  that  facility  are  inherent  in  its 
very  nature.  It  is  a  corporate  invention  which  can 
give  a  few  corporate  insiders  unwarranted  and  intol¬ 
erable  powers  over  other  people’s  money.  •  •  • 

*  *  *  It  is  time  to  make  an  effort  to  reverse  that 
process  of  the  concentration  of  power  *  *  *  of  a  very 
few,  who,  by  devices  such  as  holding  companies,  have 

taken  for  themselves  unwarranted  economic  power. 

•  •  •  * 

The  above  sections  of  the  President’s  message  are  incor¬ 
porated  in  S.  Rep.  621,  74th  Cong.,  1st  Sess.,  pp.  2-3,  the 
very  report  upon  which  the  SEC  relies  for  sanction  for 
allowing  United  to  become  a  non-diversified  holding  com¬ 
pany  in  fields  other  than  that  of  the  public  utility  industry. 

It  is  clear  therefore  that  when  Congress  took  over  from 
the  President’s  message  the  concept  of  the  investment 
trust,  it  adopted  a  term  that  meant  (1)  “legitimate  diversi¬ 
fication  of  investment”;  and  (2)  absence  of  “the  function  of 
control”,  and  (3)  “of  management”.  Section  30  of  the 
Holding  Company  Act  recognizes  specifically  the  2  differ¬ 
ent  categories,  investment  trust  and  investment  company, 
but  S.  Report  621  speaks  only  of  conversion  into  the  former 
category. 

That  the  SEC  recognized  the  distinction  is  made  clear 
by  its  study,  made  pursuant  to  Section  30  of  the  Act,  when 
it  advised  Congress  that  investment  trusts  are  diversified 
investment  companies  free  of  holding  company  character¬ 
istics.  Speaking  of  “management  investment  companies”, 
it  informed  Congress  that  “This  category  includes  man¬ 
agement  investment  companies  proper  ( diversified  invest¬ 
ment  companies  which  are  popularly  regarded  as  invest¬ 
ment  trusts)  and  management  investment-holding  companies 
(companies  which  more  or  less  concentrated  their  invest¬ 
ments  in  particular  corporations  for  the  purpose  of  partici¬ 
pating  in  their  control)”.  (Our  emphasis).  Investment 
Trusts  and  Investment  Companies ,  SEC  Report  on  Abuses 
and  Deficiencies.  Part  3,  Chapter  1,  p.  1.  House  Docu¬ 
ment  279,  76th  Cong.,  1st  Sess. 
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It  now  remains  to  be  seen  whether  United’s  plan  is  for 
conversion  into  an  investment  trust,  as  understood  both  by 
Congress  and  the  SEC,  or  is  simply  for  perpetuation  of 
itself  as  a  non-diversified  holding  company  in  fields  other 
than  public  utilities.  The  so-called  Plan  for  Future  Opera¬ 
tions  is  described  at  pages  14-15  of  the  SEC  decision 
(Appendix,  p.  la).  It  explicitly  states  that  United  is 
to  be  “ a  closed-end,  non-diversified  management  company” 
and  will  so  register  under  the  Investment  Company  Act  of 
1940.*  In  addition  it  contemplates  “the  purchase  of  work¬ 
ing  control  in  businesses”  of  various  kinds.  It  will  be  seen 
from  reading  (b),  (c),  (d),  and  (e)  of  the  “special  situa¬ 
tion”  investments  authorized  under  the  plan  that  control  of 
the  various  companies  whose  securities  are  to  be  purchased 
is  necessarily  involved.**  Furthermore  (f)  authorizes  “the 
participation  in  new  or  existing  enterprises  along  with 
qualified  associates.”  This  means,  of  course,  participation 
in  management. 


*  Section  5(b)  of  the  Act  defines  a  diversified  and  a  non-diversi¬ 
fied  company  as  follows : 

(1)  “Diversified  company”  means  a  management  com¬ 
pany  which  meets  the  following  requirements:  At  least  75 
per  centum  of  the  value  of  its  total  assets  is  represented  by 
cash  and  cash  items  (including  receivables),  Government 
securities,  securities  of  other  investment  companies,  and  other 
securities  for  the  purpose  of  this  calculation  limited  in  respect 
of  any  one  issuer  to  an  amount  not  greater  in  value  than  5 
per  centum  of  the  value  of  the  total  assets  of  such  iqanage- 
ment  company  and  to  not  more  than  10  per  centum  of  the 
outstanding  voting  securities  of  such  issuer. 

(2)  “Non-diversified  company”  means  any  management 
company  other  than  a  diversified  company. 

**  The  “plan  for  future  operations”  is  described  by  the  SEC 
as  follows: 


Future  Operations. 

United  has  stated  that  *  *  *  it  will  register  under  the  Invest¬ 
ment  Company  Act  of  1940  as  a  closed-end,  non-diversified  manage¬ 
ment  company.  *  *  *  its  primary  purpose  will  be  to  employ  its 
capital  in  “special  situations”  as  they  may  arise  which  in  the  judg¬ 
ment  of  the  board  of  directors  present  favorable  opportunities  for 
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In  short,  we  have  a  proposal  approved  by  the  SEC  that 
clearly  offends  against  the  principles  stated  in  the  Presi¬ 
dent’s  message  and  which  simply  perpetuates  “the  holding- 
company  device”,  with  its  illegitimate  non-diversified 
character  and  the  function  of  control  and  management.  The 
only  difference  is  that  now  the  device  instead  of  being 
applied  to  the  public-utility  industry  is  to  be  applied  to 
other  industries.  Plainly  this  is  against  the  legislative 
intention,  which  was  to  strike  at  an  evil  not  by  transferring 
it  to  other  industries  but  by  abolishing  it. 

4.  The  SEC  Erred  in  Holding  That  Petitioners*  Proposal 
to  Modify  the  Plan  by  Changing  United  Into  a 
Diversified  Open-End  Investment  Company  Was  “a 
Matter  of  Business  Judgment**. 

Petitioners  made  an  effort  to  cure  these  defects  in 
United’s  plan  by  proposing  that  it  be  modified  so  as  to  trans¬ 
form  United  into  an  investment  trust,  that  is,  “a  diversified 
open-end  investment  company”  as  those  terms  are  used  in 
the  Investment  Company  Act  rather  than  the  company  con¬ 
templated  by  the  management.  The  open-end  feature 
effectively  insures  against  an  investment  trust  entering  into 
the  field  of  management  or  control,  since  it  subjects  a  corn- 

profitable  development.  The  situations  contemplated  by  United  for 
such  investments  are  specified,  without  limitation,  to  be  as  follows : 

(a)  The  financing  of  reorganizations  through  loans  or 
the  purchase  of  securities; 

(b)  The  acquisition  of  securities  of  closely  held  businesses 
which  may  be  sold  or  otherwise  disposed  of; 

(c)  The  purchase  of  working  control  in  businesses  which 
in  the  judgment  of  United’s  board  of  directors  offer  oppor¬ 
tunities  for  development  and  expansion; 

(d)  The  purchase  en  bloc,  and  the  resale  piecemeal,  of 
the  assets  of  companies  in  liquidation ; 

(e)  The  acquisition  of  securities  for  the  purpose  of  pro¬ 
moting  in  a  lawful  manner  the  merger  or  consolidation  of 
two  or  more  companies ; 

(f )  The  participation  in  new  or  existing  enterprises  along 
with  qualified  associates. 

(SEC  Findings,  pp.  14-15.)  (Emphasis  supplied.) 
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pany’s  assets  to  withdrawal  on  demand  at  any  time.* 
Rather  than  judging  this  modification  to  the  plan  on  its 
merits  the  SEC  summarily  disposed  of  it  by  saying: 

This  difference  of  opinion  between  Phillips  and 
the  management  appears  to  involve  essentially  a 
matter  of  business  judgment,  and  there  does  not 
appear  to  be  an  adequate  basis  for  finding  that  Phil¬ 
lips’  choice  of  method  of  compliance  rather  than  the 
management’s  should  prevail. 

(SEC  Findings,  p.  32). 

The  “adequate  basis”  is  of  course  the  statutory  intent, 
which  is  met  by  petitioners’  modification  and  not  by  the 
management’s  plan.  A  question  of  statutory  intent  is  not 
“a  matter  of  business  judgment”.  Section  11(e)  gives  the 
Commission  the  power  to  modify  a  management  plan. 

Furthermore,  the  evidence  supported  the  desirability 
of  these  proposed  modifications  since  it  showed  the  huge 
losses  of  360  million  dollars  resulting  from  the  non-diversi¬ 
fication  policy  and  the  deliberate  adoption  of  non-diversifi¬ 
cation  as  a  means  “to  insure  continued  control  by  the 
bankers  and  their  clients”,  to  quote  Morgan  partner 
Lamont.  (See  the  footnote  at  page  41,  Downing  brief.) 
There  was  no  evidence  to  support  the  fairness  and  equity  of 
the  non-diversified  closed-end  provisions  of  the  plan.  Thus, 
instead  of  being  “a  matter  of  business  judgment”  the  pro¬ 
posed  modification  raised  substantial  issues  which  it  was 
the  duty  of  the  SEC  to  resolve  on  the  merits.  Since  its 
finding  approving  the  non-diversified  closed-end  provisions 
of  the  plan  is  neither  ‘  ‘  fair  and  equitable  ’  ’  nor  supported  by 
“substantial  evidence”  nor  consonant  with  the  intention  of 
Congress,  it  plainly  can  not  stand.  ; 

•  “  *  Open-end  company  ’  means  a  management  company  which 
is  offering  for  sale  or  has  outstanding  any  redeemable  security  of 
which  it  is  the  issuer.”  Sec.  5(a)(1).  Investment  Company  Act 
of  1940.  : 

“  ‘Redeemable  security’  means  any  security,  other  than  short¬ 
term  paper  under  the  terms  of  which  the  holder,  upon  its;  presenta¬ 
tion  to  the  issuer  or  to  a  person  designated  by  the  issuer,  is  entitled 
(whether  absolutely  or  only  out  of  surplus)  to  receive  approximately 
his  proportionate  share  of  the  issuer’s  current  net  assets,  or  the  cash 
equivalent  thereof.”  Sec.  2(a)  (32).  Id. 
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POINT  FIVE. 

The  SEC  erred  in  holding  United’s  president  and 
counsel  free  of  any  liability  for  acts  of  fraud  and 
perjury. 

Four  months  prior  to  issuance  of  its  1943  decision  the 
SEC  had  supervised  a  proxy  contest  between  the  manage¬ 
ment  of  United  and  a  stockholders’  group  headed  by  peti¬ 
tioner  Phillips  (Tr.  Doc.  No.  98,  pp.  5139,  5190-1).  In  that 
February  1943  contest  the  management  was  able  to  obtain 
proxies  for  only  37  per  cent  of  the  Common  Stock,  while  the 
opposition  obtained  12  per  cent  and  helped  to  neutralize 
another  51  per  cent.  (Id.)  Thus  when  the  SEC  four  months 
later  in  its  August,  1943  Opinion  indicated  it  would  require 
the  approval  of  holders  of  a  majority  of  the  Common  Stock 
to  effect  the  management’s  plan,*  it  plainly  indicated  that 
the  desires  of  the  opposition  and  neutral  stockholders  should 
be  a  factor  in  the  type  of  plan  adopted.  The  above  figures 
made  it  clear  to  the  management,  however,  that  it  would  not 
be  easy  for  them  to  obtain  the  50  per  cent  of  the  total  com¬ 
mon  stock  necessary  for  approval  of  its  plan.  This  fact  was 
again  emphasized  when  in  a  second  proxy  contest  in  1944 
the  1943  showing  was  repeated  by  both  factions.  (Id.) 

SEC  Collaboration  in  the  Attempt  to 
Stampede  the  1947  Vote. 

Three  and  one-half  years  after  issuance  of  the  August 
1943  Opinion,  the  management  suddenly  filed  on  January  9, 
1947  (Tr.  Doc.  No.  2)*  an  application  with  the  SEC  asking 
permission  to  seek  the  50  per  cent  vote  of  approval  for  an 
undisclosed  investment  company  plan  at  the  annual  meeting 

*  “  *  *  *  In  the  light  of  the  existing  maldistribution  of  voting 
power  and  for  other  reasons,  we  believe  no  such  program  would  be 
fair  which  does  not  require  majority  approval  either  of  the  present 
preferred  and  common  stock  voting  by  classes,  or  of  the  new  common 
stock,  should  United  choose  to  recapitalize  on  a  one-stock  basis 
before  seeking  stockholder  approval  of  the  proposed  new  venture.” 

The  United  Corporation ,  13  SEC  854,  899-900. 
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of  stockholders  to  be  held  on  April  9,  1947.  On  Friday, 
January  31st,  notice  was  given  to  petitioner  Phillips  that 
the  SEC  would  hold  a  hearing  the  following  Monday  morn¬ 
ing  “on  the  merits,,  (Tr.  Doc.  No.  14).*  At  the  “bearing” 
held  on  February  3, 1947  no  proof  was  permitted,  petitioner 
was  restricted  to  oral  argument,  and  the  SEC  did  not  even 
require  the  management  to  disclose  the  plan’s  provisions 
(Tr.  197).*  A  decision  approving  the  requested  solicitation 
of  the  vote  was  rushed  out  4  days  later  by  the  SEC  (Holding 
Co.  Act  Release  No.  7191).  In  vain  did  Phillips  protest 
that  the  proceedings  amounted  to  a  calculated  attempt  to 
stampede  any  opposition  to  the  management  and  were  so 
contrived  as  to  allow  the  management  43  days  to  solicit 
affirmative  ballots  compared  to  a  maximum  of  only  13  days 
for  its  opposition  to  solicit  negative  votes  (Tr.  Doc.  No.  8, 
pp.  180,  1S4).* 

By  appealing  to  the  District  Court  Phillips  was  able  to 
shorten  the  management’s  soliciting  advantage  to  8  days 
out  of  a  total  soliciting  period  of  36  days. 

The  Phillips  group  offered  to  vote  for  the  plan  if  it  were 
amended  in  6  respects  (Tr.  Doc.  No.  277,  pp.  7837-42). 
Absent  such  amendments,  the  proxies  received  by  Phillips 
were  to  be  voted  against  the  plan,  that  is,  for  dissolution. 
The  6  proposals  were:  (1)  for  a  withdrawal  provision; 
(2)  for  cumulative  voting  at  elections  of  directors;  (3)  for 
an  increase  in  the  quorum  requirements  from  25  to  50  % 
of  the  voting  stock;  (4)  for  representation  on  the  board 
of  directors  of  the  22,000  stockholders  represented  by 
Phillips;  (5)  for  negotiation  of  other  provisions  of  the 
plan  so  as  to  insure  fairness  and  equity  to  the  non-manage¬ 
ment  stockholders;  and  (6)  for  an  offering  to  the  common 
stockholders  of  rights  to  purchase  certain  portfolio  securi¬ 
ties  at  prices  below  the  prevailing  market  prices  {id.,  p. 
7839). 

In  addition  to  using  the  corporation’s  funds  for  its  mail¬ 
ing  campaign,  the  management  actively  solicited  proxies 


*  All  transcript  references  in  this  paragraph  are  to  pages  of  the 
Supplemental  Record  filed  by  the  SEC  in  this  Court  on  October  10, 
1951,  and  relating  to  the  orders  of  February  7  and  25,  1947. 
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by  using  tbe  officers  and  other  paid  personnel,  some  eight 
persons  in  number,  while  the  opposition  had  no  paid  solic¬ 
itors  to  aid  it.  The  management  admitted  making  a  total 
proxy  expenditure,  not  including  the  salaries  of  the  eight 
officers  and  employees,  up  to  April  9,  1947,  the  day  of  the 
meeting,  of  $50,000.  The  opposition’s  expenses  totaled 
$18,000. 

When  the  Annual  Meeting  was  called  to  order  at  2:00 
P.  M.  on  April  9,  1947  the  facts  with  respect  to  the  voting 
situation  on  the  management’s  resolution  for  approval  of 
its  “investment  company”  plan  were: 

Number  Percent 

of  Shares  of  Total 

Total  outstanding  Common  Stock..  14,529,491  100 


Amount  Needed  to  Approve  Plan  7,264,745  50 

•Total  Unrevoked  Proxies  dated 
April  9,  1947  or  prior  thereto 

received  in  favor  of  plan .  5,779,603  39 

Management’s  net  deficit .  1,485,142  11 

••Total  Unrevoked  Proxies  Held  by 

opposition  as  of  April  9th .  2,875,660  20 


The  above  figures  are  as  put  into  evidence  herein  and 
certified  by  the  management. 

The  facts  with  respect  to  the  existence  of  a  quorum  on 
April  9,  1947  were  as  follows : 

Number  Percent 

of  Shares  of  Total 


•••  Total  Voting  Stock  Present .  9,235,752  60 

t  Number  of  Shares  Necessary  to 

constitute  a  quorum .  3,916,423  25 

Surplus  shares  present .  5,319,329  35 


•Applicant’s  Ex.  6  (Tr.  Doc.  No.  110,  p.  5928).  If  proxies 
dated  April  9th  or  prior  thereto  and  received  after  April  9th  are 
added  the  figures  would  be  6,446,696  shares  and  45%. 

••Applicant’s  Ex.  6,  p.  2  (Tr.  Doc.  No.  110,  p.  5928-30).  If 
proxies  dated  April  9th  or  prior  thereto  and  received  after  April 
9th  are  added  the  figures  would  be  3,030,058  and  21%. 

•••Applicant’s  Ex.  6  (Tr.  Doc.  No.  110,  p.  5928).  Includes 
Preferred  Stock  unlike  previous  table. 

t  Applicant’s  Ex.  3  (Tr.  Doc.  No.  105,  p.  5732)  (No.  5  of 
Corporation’s  by-laws). 


These  tables  indicate  there  was  a  surplus  of  mpre  than 
5,300,000  shares  present  on  April  9th  above  the  number 
necessary  to  constitute  a  quorum,  and  that  the  management 
had  failed  to  obtain  by  a  very  sizeable  amount  the  50  per¬ 
cent  vote  necessary  to  transform  the  corporation  into  an 
“investment  company’’  on  the  basis  of  the  terms  dictated 
by  it.  This  failure  took  place  despite  the  fact  that  the 
management  had  unlimited  access  to  the  corporate  funds 
for  proxy  expenditures,  while  the  opposition  had  to  spend 
its  personal  funds;  that  it  spent  almost  three  times  the 
money  spent  by  the  opposition,  and  had  8  persons  ns  paid 
soliciting  personnel,  compared  to  none  for  the  opposition. 

In  addition,  the  headstart  in  solicitation  permitted  by 
the  SEC  and  as  cut  down  after  intervention  by  the  court 
had  allowed  the  management  almost  25  percent  more  solicit¬ 
ing  time  than  the  opposition.  The  opposition’s  first  proxy 
letter  was  not  released  until  March  12,  1947  (Tr.  Doc.  No. 
277,  p.  7837).  By  that  date,  as  subsequent  figures  put  into 
the  record  of  this  case  in  1950  revealed,  the  management 
already  had  received  some  18,391  proxies  which  repre¬ 
sented  2,365,839  votes  for  the  “investment  company”  plan. 
(Tr.  Doc.  No.  23,  p.  133,  f.  n.).  This  was  the  equivalent  of 
more  than  16  percent  of  the  voting  stock.  Despite  all  its 
many  advantages,  the  management  nevertheless  had  failed 
measurably  to  bring  in  the  required  total  of  a  majority  of 
the  stock. 

The  Fraudulent  “Recess”  of  the  1947  Meeting. 

The  management  now  had  the  choice  of  putting  its  plan 
to  a  vote  and  seeing  it  fail  to  obtain  the  majority  required 
by  the  SEC  or  attempting  to  negotiate  a  compromise  with 
the  opposition  stockholders  by  granting  them  representa¬ 
tion  and  some  of  the  other  safeguards  to  the  “investment 
company”  plan  pressed  by  them.  Rather  than  negotiate  a 
fair  compromise  the  management  hit  upon  what  it  appar¬ 
ently  considered  a  shrewd  stratagem.  Hickey,  who  pre¬ 
sided  over  the  meeting  as  Chairman,  declared  over  the 
protest  of  the  opposition  stockholders  and  without  a  motion 
from  the  floor  that  the  meeting  would  stand  in  “recess”  for 


three  weeks  because  “lam  advised  we  do  not  yet  have  any 
information  before  us  to  indicate  whether  a  quorum  is 
present  or  not”  (Tr.  Doc.  No.  107,  p.  5803). 

The  Corporation  Trust  Company  of  Wilmington,  Dela¬ 
ware,  in  whose  offices  the  meeting  was  held,  had  been 
appointed  tabulators  for  United  and  acted  in  the  same 
capacity  for  the  Inspectors  of  Election.  This  company  had 
made  a  tabulation  of  the  proxies  present  in  the  manage¬ 
ment’s  hands.  Hickey  had  seen  this  tabulation  prior  to  the 
time  of  the  meeting.  It  showed  at  least  8,266,651  voting 
shares  present,  or  at  least  4,000,000  more  than  were  neces¬ 
sary  to  constitute  a  quorum  (Tr.  Doc.  No.  98,  pp.  2048-9). 
Hickey  suppressed  this  tabulation  and  concealed  from  the 
meeting  what  it  showed.  At  the  same  time  he  lied  by  saying, 
“I  have  no  idea  what  it  shows”  (Tr.  Doc.  No.  107,  p.  5794), 
when  pressed  to  reveal  its  figures  by  Phillips. 

He  then,  despite  the  protests  of  the  opposing  stock¬ 
holders,  “recessed”  the  meeting  on  his  own  motion  for  3 
weeks  on  a  pretext  supplied  by  the  Inspectors  of  Election 
that  they  would  need  this  time  to  count  proxies  to  determine 
if  a  quorum  was  present  (Tr.  Doc.  No.  107,  p.  5793).  Inspec¬ 
tor  of  Election  Layton  admitted  that  what  he  called  “an 
unofficial  tab”  had  been  made  by  the  Corporation  Trust 
Company,  “but  I  don’t  know  what  it  shows  as  it  is  in  the 
adjoining  room”  (Tr.  Doc.  No.  107,  pp.  5793-4).  Hickey 
refused  to  allow  him  to  produce  the  tabulation  (Tr.  Doc. 
No.  107,  p.  5810)  and  refused  the  request  of  the  opposition 
for  the  appointment  of  an  inspector  to  represent  it  (Tr. 
Doc.  No.  107,  pp.  5805-8).  He  then  declared  the  meeting 
as  “recessed”  for  3  weeks  (Id.,  p.  5812). 

It  is  pertinent  to  note  that  “Delaware  Corporation  Law 
Annotated  1941”  (published  by  Corporation  Trust  Com¬ 
pany,  Wilmington,  Del.)  cites  the  following  under  the  head¬ 
ing  “Stockholders  Meetings”: 

“Inspectors  have  nothing  to  do  with  counting  for 
a  quorum.  In  re  Petition  of  Guild ,  13  Del.  23,  115  A. 
317  (1921).” 

The  editors  of  this  lawbook  and  who  cite  this  case  were 
none  other  than  United’s  Delaware  counsel,  a  law  firm 


whose  senior  partner  Clarence  Southerland  sat  by  Hickey’s 
side  and  “guided”  his  acts  at  the  meeting  (Tr.  Doc.  No. 
107,  pp.  5797,  5799),  while  New  York  counsel  Richard  Joyce 
Smith  sat  on  Hickey’s  other  side  (Id.,  p.  5789)  in  silent 
approval,  although  fully  aware  of  the  figures  in  the  sup¬ 
pressed  tabulation  and  Hickey’s  false  statements  to  the 
meeting. 

In  order  to  make  it  seem  that  it  was  out  of  order  to 
reveal  the  tabulation’s  figures  and  that  the  By-Laws 
required  the  Inspectors  of  Election  to  count  the  proxies  to 
determine  if  a  quorum  was  present,  Hickey  stated  to  the 
meeting  the  substance  of  the  By-Law  as  follows : 

“The  Chairman:  In  accordance  with  the  provi¬ 
sions  of  Section  12  of  the  Corporation’s  By-Laws, 
Messrs.  Harold  W.  Horsey  and  Caleb  R.  Layton,  3rd, 
were  duly  appointed  by  the  Board  of  Directors  to 
serve  as  judges  of  election,  to  determine  and  report 
upon  the  presence  of  a  quorum ,  to  open  and  close  the 
polls,  to  receive  and  take  charge  of  the  proxies  and 
ballots,  and  to  decide  all  questions  touching  on  the 
qualifications  of  voters  and  the  validity  of  proxies 
and  the  acceptance  and  rejection  of  votes”  (Tr.  Doc. 
No.  107,  p.  5790-1). 

All  the  above-described  functions  of  the  judges  of  elec¬ 
tion  are  specified  in  By-Law  12  (Tr.  Doc.  No.  105,  p.  5774), 
except  the  words  in  italics  which  were  inserted  by  Hickey 
and  fabricated  out  of  whole  cloth.  There  could  not  be 
more  clear  evidence  that  Hickey  and  his  counsel  knew  the 
determination  of  a  quorum  was  not  the  function  of  the 
judges  of  election  under  the  By-Laws. 

On  April  16th  and  23rd,  1947,  during  the  “recess”,  the 
management  released  a  fifth  and  a  sixth  letter  of  solicita¬ 
tion  to  the  stockholders  (Tr.  Doc.  Nos.  130,  131).  Although 
the  SEC  had  been  informed  of  the  circumstances  of  the 
“recess”,  it  took  no  action  to  stop  these  letters  or  to  force 
disclosure  in  them  of  the  facts  relating  to  the  fraudulent 
nature  of  the  “recess”.  We  have  previously  exposed  the 
false  character  of  the  April  23rd  letter,  which  represented 
that  the  management  was  responsible  for  a  121  million 
dollar  improvement  in  the  Common’s  equity  that  was  in 
fact  due  to  other  causes  (Downing  brief,  p.  47). 


The  Management  Continues  Soliciting  Without 
SEC  Interference. 

The  opposition  stockholders  now  stopped  all  soliciting 
activities  and  looked  to  the  SEC  and  the  courts  for  their 
relief.  The  SEC  not  only  failed  to  take  any  action,  hut  it 
sought  to  impede  any  relief  being  accorded  by  the  courts, 
claiming  that  the  matter  was  one  for  its  own  jurisdiction. 
Consequently  the  management  was  able  upon  calling  the 
“recessed”  meeting  to  order  on  April  30,  1947,  to  claim 
sufficient  proxies  to  pass  its  investment  company  resolution 
(Tr.  Doc.  No.  108;  p.  5S21).  The  Inspectors  this  time  stated 
a  quorum  was  present,  the  plan  was  put  to  a  vote,  and  there¬ 
after  (Tr.  Doc.  No.  109,  pp.  5919-20)  the  Inspectors 
announced  it  had  been  passed  by  a  vote  of  7,813,476  shares, 
or  54  per  cent  of  the  common  stock.  Cast  against  the  plan 
were  2,739,977  shares,  or  19  percent  of  the  stock.  Phillips 
refused  to  vote  an  additional  262,140  shares  in  proxies 
because  they  were  received  by  him  after  the  meeting  date 
on  April  9th.  If  these  shares  are  counted  the  vote  against 
the  plan  was  3,002,117  shares,  or  more  than  21  percent  of 
the  common  stock  (Tr.  Doc.  No.  110,  p.  5929). 

A  breakdown  of  the  additional  votes  claimed  as  received 
by  the  management  during  the  “recess”  from  April  10th 
to  April  30th  shows  that  397,823  represented  revocations 
of  proxies  previously  received  by  the  opposition.  Another 
865,100  shares  represented  votes  from  stockholders  who 
had  failed  to  execute  their  ballots  on  or  prior  to  April  9th 
(Tr.  Doc.  110,  p.  5928).  The  counting  of  these  two  blocks 
of  votes  was  like  re-opening  the  polls  for  three  weeks  after 
Election  Day,  a  practice  that  would  make  every  election  a 
farce,  especially  when  one  party  is  in  charge  of  the  election 
machinery,  as  was  United’s  management,  and  only  kept  the 
polls  open  in  order  to  change  the  adverse  vote.  Obviously 
corporate  elections,  like  political  elections,  must  follow  set 
rules  or  fraudulent  elections  would  be  the  rule  instead  of 
the  exception  in  the  United  States. 


The  District  Court  Holds  the  “Recess”  Unlawful. 


District  Judge  Vincent  Leibell  for  the  District  Court 
for  the  Southern  District  of  New  York  made  clear  what  he 
thought  about  United’s  election  practice: 

“(1)  Was  the  annual  meeting  of  stockholders 
legally  recessed  from  April  9th  to  April  30th  and 
for  the  purpose  of  permitting  the  inspectors  of  elec¬ 
tion  to  examine  the  proxies  and  determine  if  a 
quorum  was  present! 

•  *  •  #  *  • 

“As  to  question  (1),  I  expressed  the  opinion  that 
the  recess  of  the  annual  meeting  in  April  1947  was 
not  necessary  for  the  purpose  of  determining  if  a 
quorum  was  present,  and  that  the  real  purpose  of  the 
recess  was  to  enable  management  to  obtain  addi¬ 
tional  proxies  so  as  to  vote  more  than  50%  of  the 
stock  in  favor  of  the  resolution  to  transform  the 
corporation  into  an  investment  company.” 

Opinion  dated  May  26,  1948,  Phillips  v.  The 
United  Corporation,  Civil  Action  40-497,  S.  D. 
N.  Y.  Unreported. 

The  SEC  Has  Improperly  Destroyed  the  Collective 
Bargaining  Power  of  the  Minority  Stockholders. 

Phillips  on  behalf  of  the  opposition  stockholders  had 
gone  into  court  to  get  injunctive  relief.  The  SEC  however 
appeared  Amicus  Curiae  in  the  court  and  prevailed  upon  it 
to  withhold  any  remedy.  In  a  memorandum  brief  dated 
July  1947  the  SEC  upheld  Phillips  on  jurisdictional  objec¬ 
tions  made  by  United  but  on  the  essential  issue  of  relief  it 
summarized  its  position  as  follows : 

“4.  With  respect  to  the  vote  on  the  plan  of  future 
operations,  we  believe  that  no  claim  is  stated  upon 
which  relief  can  be  granted.  It  is  not  contended  that 
a  vote  on  the  plan  of  future  operations  is  required  by 
state  law.  A  vote  could  have  legal  significance  only 
for  its  bearing  on  future  administrative  action.  To 
the  extent  that  Commission  findings  as  to  the  vote 
would  support  such  action  they  would  be  reviewable 
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insofar  as  that  action  itself  is  reviewable.  Under  this 
view  it  is  unnecessary  of  course  to  determine  whether 
there  has  been  a  violation  of  the  Commission  rules 
in  respect  of  the  vote  on  the  plan  of  future  opera¬ 
tions.’ ’ 

As  we  have  seen,  District  Judge  Leibell,  before  whom  the 
motion  for  a  preliminary  injunction  was  brought,  declined 
to  follow  the  SEC ’s  reasoning  that  no  claim  was  stated  upon 
which  relief  could  be  granted.  He  did  however  withhold 
any  remedy,  after  finding  the  “recess”  unlawful,  on  the 
ground  that  Phillips  should  look  to  the  SEC  for  relief. 

Thereafter  w^hen  Phillips  attempted  to  get  the  Court  of 
Appeals  to  dissolve  the  stay  granted  by  the  District  Court 
and  to  over-ride  the  SEC’s  lop-sided  help  to  the  manage¬ 
ment,  the  Commission  urged  upon  that  court  also  that  it 
should  not  pass  upon  the  case  until  the  SEC  itself  had 
acted.  The  court  agreed  with  this  view,  upholding  the 
SEC’s  order  permitting  the  election  to  be  held  in  1947  as  an 
interlocutory  order  not  subject  to  review  until  a  final  order 
was  entered  by  the  SEC  on  the  investment  company  plan. 
It  also  held  that  Judge  Leibell ’s  stay  -was  not  an  appealable 
order.  Phillips  v.  SEC,  171  F.  2d  ISO.  Had  the  courts 
known  that  fours  years  would  pass  before  the  SEC  came  to 
look  at  the  conduct  of  the  1947  meeting,  they  might  well 
have  taken  a  different  view  of  the  case.  As  we  shall  see, 
the  Commission  has  now  tried  to  avoid  passing  upon  the 
issue  and  has  sought  to  eliminate  it  from  the  case.  Failing 
in  this,  it  has  ruled  that  its  former  employee’s  acts  of  false¬ 
hood  and  fraud  relate  to  an  “immaterial”  issue.  Thus, 
starting  with  its  stampede  technique  at  the  1947  “hearing” 
and  ending  with  its  1951  decision  herein,  the  SEC  has 
effectively  destroyed  the  collective  bargaining  power  of  the 
minority  stockholders,  who  are  its  special  wards  under  the 
statutes  it  administers,  and  instead  has  fortified,  free  of 
any  liability  for  their  acts,  its  former  employees  in  control 
of  United. 


The  Evidence  of  False  Statements  to  the 
Stockholders*  Meeting. 

Under  this  heading  we  will  deal  with  2  falsehoods  told 
on  April  9th  by  Hickey  to  the  1947  Annual  Meeting : 

(1)  “I  have  no  idea  what  it  shows.”  (“It”  refer¬ 
ring  to  the  tabulation  of  management  proxies  made 
by  the  Corporation  Trust  Company.)  (Tr.  Doc.  No. 
107,  p.  5794).* 

(2)  “I  am  advised  that  we  do  not  yet  have  any 
information  before  us  to  indicate  whether  a  quorum  is 
present  or  not”  (Tr.  Doc.  No.  107,  p.  5803). 

These  statements  occur  in  Applicant’s  Exhibit  5-A  (Tr. 
Doc.  No.  107,  p.  5788),  which  is  the  stenographic  minutes  of 
the  April  9,  1947  meeting.  These  statements  should  be 
compared  with  the  following  sworn  admissions  subse¬ 
quently  made  by  Hickey  in  a  District  Court  pre-trial 
examination : 

“Q.  But  you  knew  at  the  time  of  the  annual  meet¬ 
ing  what  that  tabulation  showed?  A.  I  knew  that 
tabulation,  ves. 

'  W  I 

Q.  And  you  knew  what  it  showed  at  that  time? 
A.  Yes,  I  knew  what  it  showed  at  that  time”  (Tr. 
Doc.  No.  98,  p.  2002). 

The  tabulation,  which  was  produced  at  the  pre-trial 
examination  and  also  subsequently  read  into  the  record  of 
the  SEC  proceeding  by  petitioners  (Tr.  Doc.  No.  98,  pp. 
2048-9)  showed  as  present  some  8  million  shares,  or  more 
than  4  million  shares  in  excess  of  the  number  needed  for  a 
quorum,  thus  proving  that  Hickey  knew  a  quorum  was 
present. 


*  The  entire  answer  of  Hickey  was:  “I  have  no  idea  what  it 
shows.  It  seems  to  me  that  is  not  in  order.”  SEC  counsel  at  one 
point  stated  that  Phillips,  by  his  immediately  following  question 
at  the  meeting,  showed  that  he  clearly  understood  this  to  mean  only 
that  Hickey  “was  refusing  to  make  it  public.”  That  Phillips  dis¬ 
believed  the  lie  did  not  make  it  less  a  lie.  There  was  of  course 
nothing  more  in  order  than  to  reveal  a  quorum  was  present.  , 
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The  Evidence  of  Perjury. 

In  the  SEC  proceeding  the  following  answers  were  made 
under  oath  by  Hickey  and  were  not  true : 

(1)  “Mr.  Phillips:  *  *  *  Are  the  statements  set 
forth  in  this  exhibit  (App.’s  Ex.  5-A)  as  being  the 
statements  of  William  H.  Hickey  true? 

“The  Witness:  Of  course”  (Tr.  Doc.  No.  98, 

p.  811). 

(2)  “Q.  I  show  you  applicant’s  Exhibit  5-A  and 
direct  your  attention  to  page  8  of  the  Annual  Meeting 
of  Stockholders  of  The  United  Corporation  held  at 
100  West  10th  Street,  Wilmington,  Delaware,  Wednes¬ 
day,  April  9,  1947  at  two  o’clock  p.  m.,  and  call  your 
attention  to  the  statement  with  respect  to  the  tabula¬ 
tion. 

“The  Chairman:  I  have  no  idea  what  it  shows.” 
I  ask  you  whether  that  statement  was  true.  *  *  *  A. 
That  was  a  true  statement  to  the  best  of  my  knowl¬ 
edge”  (Tr.  Doc.  No.  98,  p.  1996-7). 

(3)  “Q.  Had  you  seen  that  tabulation  before  you 
made  that  statement?  A.  No”  (Id.,  p.  1997). 

Compare  this  with,  “I  knew  that  tabulation”  and  “Yes, 
I  knew  what  it  showed  at  that  time”  (Tr.  Doc.  No.  98,  p. 
2002).  Also,  “Did  you  see  it  at  the  time  of  the  meeting  or 
before  the  meeting?  A.  Yes”  (Tr.  Doc.  No.  98,  p.  2256). 

(4)  “Q.  Had  you  seen  any  other  tabulation 
before  you  made  that  statement?  A.  No,  I  had  been 
advised  from  time  to  time  as  to  what  the  count  of  the 
Corporation  Trust  Company  showed  as  the  proxies 
were  coming  in  but  I  was  not  up  to  date  on  the  matter 
and  I  didn’t  know  what  changes  might  have  been 
made”  (Id.,  pp.  1997-8). 

That  Hickey  was  completely  up-to-date  on  the  matter  is 
shown  by  the  admissions  above  quoted  (See  questions  and 
answers  after  (2)  above). 

(5)  “Q.  Did  you  give  any  testimony  in  any  other 
proceeding  with  respect  to  that  tabulation  in  which 
you  said  you  knew  at  the  time  of  the  annual  meeting 
what  that  tabulation  showed?  A.  Not  that  I  know  of” 
(Id.,  p.  1998). 
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The  answers  to  Nos.  1  through  5  were  made,  of  course, 
before  the  sworn  admissions  extracted  in  the  pre-trial 
examination  were  read  into  the  record.  Counsel  for  Hickey 
tried  to  bar  these  admissions  from  being  introduced  into 
the  SEC  proceeding  (Id.,  p.  1998). 

(6)  “Q.  Mr.  Hickey,  was  the  recess  of  the  annual 
meeting  on  April  9,  1947  necessary  for  the  purpose 
of  determining  whether  a  quorum  was  present?  A. 
That  was  my  belief  at  the  time.  It  is  still  my  belief. 

Q.  I  do  not  ask  you  for  your  belief.  Was  it  as 
a  matter  of  fact,  do  you  know?  A.  I  do  not  know 
beyond  my  belief.  My  Delaware  counsel  told  me  it 
was  and  that  is  what  my  belief  is  based  upon”  (Tr. 
Doc.  No.  98,  p.  2142). 

That  Hickey  knew  the  advice  of  his  counsel  was  a  sub¬ 
terfuge  is  clear  from  the  fact  that  he  suppressed  the  tabu¬ 
lation  and  inserted  language  into  the  By-Law  provision  that 
was  not  there. 

(7)  “Q.  Was  the  real  purpose  of  the  recess  to 

enable  the  management  to  obtain  additional  proxies 
so  as  to  vote  more  than  50  per  cent  of  the  stock  in 
favor  of  the  resolution  to  transform  the  corporation 
into  an  investment  company?  A.  No,  it  was  not” 
(Tr.  Doc.  No.  98,  pp.  2142-3).  ; 

Compare  this  with  Judge  LeibelPs  findings  that  “*  *  * 
the  recess  of  the  Annual  Meeting  in  April  1947  was  not 
necessary  for  the  purpose  of  determining  if  a  quorum  was 
present.  The  real  purpose  of  the  recess  was  to  enable 
management  to  obtain  additional  proxies  so  as  to  vote  more 
than  50%  of  the  stock  in  favor  of  the  resolution  to  trans¬ 
form  the  corporation  into  an  investment  company.”  (See 
p.  33,  this  brief.) 

(8)  “Q.  Mr.  Hickey,  is  it  a  correct  summary  of 

your  testimony  to  say  that  you  knew  a  quorum  was 
present  at  the  meeting  on  April  9,  1947  but  that  you 
could  not  act  on  the  knowledge  until  the  inspectors  of 
election  certified  the  existence  of  a  quorum?  A.  I 
would  not  say  that  was  a  correct  summary”  (Tr. 
Doc.  No.  98,  p.  2179).  • 

(9)  “Hearing  Examiner :  Would  you  say  that  you 
believed  there  was  a  quorum  on  that  date  but  that  you 
could  not  act  until  the  count  was  certified  by  the 
inspectors  ? 


The  Witness :  I  just  did  not  consider  it.  We  were 
going  according  to  a  certain  well  established  pro¬ 
cedure  that  had  been  installed  two  years  before  and 
ivhich  I  thought  all  interested  parties  were  agreed  to 
and  we  we  were  simplv  going  down  that  same  line”. 

(Id.) 

(10)  “Q.  Mr.  Hickey,  you  said  you  thought  all 
parties  had  agreed  to  it.  You  knew  that  we  had  not 
agreed  to  the  procedure  in  1947  ?  A.  No,  I  did  not. 
I  thought  you  had  agreed  to  it”.  (7^.) 

Hickey’s  denial  of  knowledge  of  the  opposition’s  objec¬ 
tion  to  the  procedure  and  his  “thought”  that  all  interested 
parties  were  agreed  to  the  procedure  are  somewhat  remark¬ 
able  since  prior  to  the  meeting  the  opposition  objected  to 
the  procedure  (Tr.  Doc.  No.  98,  p.  2376)*  and  at  the  meeting 
specifically  vigorously,  and  emphatically  stated  its  objec¬ 
tions  thereto  (Tr.  Doc.  No.  107,  pp.  5793  et  seq.). 

(11)  “Q.  Were  you  in  doubt  on  April  9,  1947 
whether  the  management  had  sufficient  votes  to  pass 
its  investment  company  resolution?  A.  I  had  no 
thoughts  about  it  particularly  at  the  time  because 
it  did  not  have  anv  meaning”  (Tr.  Doc.  No.  98,  p. 
2307). 

(12)  “Q.  Did  you  have  any  concern  about  that 
question?  A.  No”  (Id.). 

The  brazen  quality  of  these  sworn  statements  are 
exposed  by  comparison  with  Judge  Leibell’s  findings  quoted 
after  No.  6  above  about  the  lack  of  necessity  for  the  recess 
and  its  “real  purpose.” 

(13)  We  do  not  suggest  that  the  above  citations  exhaust 
the  falsehoods  indulged  in  by  Hickey.  But  they  are  indica¬ 
tive  of  the  general  attempt  by  him  to  brazen  the  matter 
through. 

“The  oath  administered  to  a  -witness  calls  on  him 
freely  to  disclose  the  truth  in  the  first  instance  and 
not  to  put  the  court  and  parties  to  the  disadvantage, 

*  Also  see  Supplemental  Record,  certified  October  10,  1951,  Doc. 
8,  pp.  183-4,  where  the  specific  tactic  used  by  Hickey  and  counsel  was 
predicted  to  the  SEC  by  petitioner,  and  precaution  against  it 
unsuccessfully  sought. 


hindrance,  and  delay  of  ulimately  extracting  the 
truth  by  cross-examination,  by  extraneous  investiga¬ 
tion,  or  other  collateral  means.’ ’ 

U.  S.  v.  Norris,  300  TJ.  S.  564,  574. 

The  SEC  Erred  in  Ruling  “Irrelevant”  the  Evidence 
of  Fraud  and  Perjury. 

The  Commission  sought  to  avoid  the  force  of  the  above 
evidence  of  fraud  by  holding  it  “no  longer  relevant  in 
view  of  the  inclusion  in  United’s  plan  of  the  provision  for 
withdrawal”  (SEC  Findings,  p.  52).  The  findings  withhold 
any  disclosure  of  the  evidence  upon  which  the  change  of 
fraud  is  based  and  of  Judge  Leibell’s  findings  of  illegality. 
Since  the  SEC  opinion  was  circulated  to  the  stockholders 
in  order  to  help  them  make  up  their  minds  as  to  whether  to 
withdraw  from  the  Company  (SEC  Findings,  p.  35; 
Order,  Appendix,  2a),  this  would  seem  to  be  tantamount 
to  concealment  from  them  by  the  SEC  of  significant 
material  facts. 

To  say  that  the  fraudulent  conduct  of  the  1947  meeting 
“is  no  longer  relevant  to  the  determination  of  the  issues 
on  the  plan  now  before  us  in  view  of  the  inclusion  in  United ’s 
plan  of  the  provision  for  withdrawal”  is  like  saying  that 
theft  on  an  ocean  vessel  by  the  captain  is  no  longer  relevant 
because  any  passenger  who  wants  to  leave  has  a  lifeboat 
available  for  the  first  day  of  the  voyage.  It  is  true,  a.s  the 
SEC  states,  that  the  question  is  ‘  ‘  relevant  *  *  *  to  the  ques¬ 
tion  of  the  integrity  of  United’s  management  and  its  quali¬ 
fication  to  continue  as  representatives  of  stockholders”. 
But  it  is  not  true  that  in  resolving  this  question  the  SEC 
would  “interfere  *  #  *  with  the  normal  processes  of  corpo¬ 
rate  elections  and  in  effect  substitute  (its)  judgment  for 
that  of  United’s  stockholders”.  The  question  of  fraud  is 
a  question  of  law.  It  is  the  function  of  the  courts,  or  in 
the  first  instance  of  the  administrative  agency  charged  with 
primary  responsibility  under  the  statute,  to  determine 
whether  fraud  has  been  committed.*  It  is  not  a  function 
of  the  stockholders. 

*  The  Commission  feels  •  *  *  that  the  nature  of  a  cor¬ 
porate  reorganization  proceeding  is  such  that,  rather  than 
affording  a  reason  for  laxity,  it  requires  the  application  of 
the  highest  standards  of  fiduciary  conduct  (p.  124). 


What  the  SEC  is  here  doing  is  to  violate  that  very  appli¬ 
cation  of  high  fiduciary  standards  for  which  it  has  obtained 
the  explicit  sanction  of  the  Supreme  Court.* 

In  the  present  case  the  SEC  has  chosen  not  to  impose 
“a  lax  view  of  fiduciary  obligations”  upon  United’s  man¬ 
agement  but  to  ignore  their  breach  completely.** 

The  Commission  gives  detailed  scrutiny  to  the  corporate 
charters,  by-laws,  trust  indentures,  and  other  instruments 
which  are  to  govern  the  internal  structure  of  the  reorganized 
debtor.  In  general  the  Commission  strives  to  assure  to 
investors  the  inclusion  of  protective  features  and  safeguards 
which  its  experience  has  shown  to  be  desirable  (p.  128). 
(16th  Annual  Report  of  SEC,  1950,  to  the  Congress.) 

In  its  12th  Annual  Report,  1946,  the  SEC  informed  the  Con¬ 
gress: 

The  Commission  has  consistently  been  alert  to  insist  upon 
the  absolute  honesty  of  fiduciaries  in  their  relationship  to 
security  holders  and  has  urged  that  those  in  positions  of 
trust  who  have  deviated  from  the  high  standards  imposed 
upon  them  should  bear  the  full  consequences  of  their  actions 
(p.  84). 

The  actions  of  the  SEC  in  failing  to  apply  these  standards  to 
the  conduct  of  the  management  in  the  1944  proxy  contest  (Downing 
brief,  p.  41),  the  1947  annual  meeting  and  in  the  testimony  of 
Hickey,  are  too  striking  to  need  further  comment. 

*  We  completely  agree  with  the  Commission  that  officers  and 
directors  who  manage  a  holding  company  in  process  of  reorganiza¬ 
tion  under  the  Public  Utility  Holding  Company  Act  of  1935  occupy 
positions  of  trust.  "We  reject  a  lax  view  of  fiduciary  obligations 
and  insist  upon  their  scrupulous  observance.  See  Wormley  v. 
Wormley,  8  Wheat.  (U.  S.)  421,  441,  5  L.  ed.  651,  656;  Southern 
P.  Co.  v.  Bogert,  250  U.  S.  483,  487,  488,  63  L.  ed.  1099,  1105,  1106, 
39  S.  Ct.  533;  and  see  Stone,  The  Public  Influence  of  the  Bar,  48 
Harvard  L.  Rev.  1,  8,  9. 

Securities  &  Exchange  Commission  v.  Chenery  Corp., 
318  U.  S.  at  page  85. 

**  There  can  be  no  doubt  that  Hickey  and  the  counsel  named 
participated  in  effecting  a  fraud  upon  the  opposition  stockholders : 

“The  bill  shows  that  there  was  a  conspiracy  between 
three  of  the  directors  and  a  majority  of  the  stockholders  to 
adjourn  the  annual  stockholders’  meeting.  *  *  *  The  object 
of  this  scheme  was  to  prevent  the  minority  stockholders  from 
electing  a  representative  in  the  directory,  as  they  could  have 
done  and  had  a  legal  right  to  do,  by  cumulating  their  stock 
vote  on  one  candidate  for  director.  *  *  *  This  scheme 
involving  as  it  did  not  only  a  denial  of  the  right  of  the  stock¬ 
holders  under  the  constitution  and  statute  but  a  violation  of 
the  by-laws  as  well,  was  a  fraud  upon  the  minority  stock- 
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The  SEC  Erred  in  Finding  as  Only  “Superficially  Incon¬ 
sistent  With  the  Truth”  Hickey’s  Statements  to  the 
Meeting,  Which  Were  Compounded  by  Further  False¬ 
hoods  Under  Oath. 

The  S.  E.  C.  attempted  to  dispose  of  the  issue  of 
perjury  by  not  quoting  the  evidence.* 

To  term  the  difference  between  the  sworn  statement  “I 
have  no  idea  wiiat  it  shows”  and  the  conflicting  sworn 
statement  “Yes,  I  knew  what  it  showed  at  that  time”  as  a 
“superficial  inconsistency”  is  to  state  that  the  difference 
between  “yes”  and  “no”  is  a  superficial  inconsistency. 
Nor  is  there  any  “superficial  inconsistency”  between  testi¬ 
fying  “No”  to  the  question  “Had  you  seen  that  tabulation 
before  you  made  that  statement?”  and  to  testifying  on  a 
different  occasion  “I  knew  that  tabulation”  and  “Yes,  I 
knew  wdiat  it  showed  at  that  time.  ’  ’ 

Nor  can  it  be  properly  said  that  the  testimony  was  given 
“upon  an  immaterial  point”.  The  materiality  of  the  testi¬ 
mony  on  the  1947  vote  issue  was  highlighted  and  empha¬ 
sized  by  the  provision  of  the  plan  identified  as  paragraph 

holders  conceived  and  executed  by  men  occupying  a  fiduciary 
relationship  to  the  stockholders.  It  was  a  clear  breach  of 
their  duty  and  their  trust.”  (Italics  supplied.) 

West  Side  Hospital  v.  Steele,  124  Ill.  App.  534,  540-1. 

The  objective  of  the  management’s  fraudulent  adjourmnent  of 
the  1947  meeting  was,  as  in  the  West  Side  Hospital  case,  to  prevent 
board  representation  for  minority  stockholders  as  well  as  the;  adop¬ 
tion  of  cumulative  voting  and  other  protective  provisions,  three  out 
of  six  of  which  were  belatedly  conceded  by  the  management  in  1950 
and  admitted  to  be  “fair  and  equitable”  and  “necessary”  under 
the  Holding  Company  Act. 

#  It  said  on  this  point : 

“  *  *  *  Phillips  has  alleged  that  Hickey'  committed 
prejury  in  his  testimony  concerning  the  occurrences  at  the 
1947  meeting.  *  *  *  We  have  carefully  studied  the  record 
before  us  relating  to  these  allegations  and  have  concluded 
that  they  are  without  substance.  The  subjects  with  which 
the  questioned  testimony  dealt  were  covered  a  number  of 
times  in  the  course  of  aggressive  cross-examination;  We 
believe  it  fair  to  characterize  Hickey  as  a  ‘hostile,’  rather 
than  an  impartial,  witness  in  his  response  to  Phillips  ’  interro¬ 
gation  and  we  note  a  superficial  inconsistency  in  respect  of 
some  of  the  details  of  the  incidents  covered  by  the  exami- 
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number  XVI,*  the  Notice  of  Hearing*  *  and  the  proof  made 
by  United,  which  itself  tendered  in  evidence  the  minutes  of 
the  April  9th  meeting. 

This  Court  should  correct  the  SEC  on  the  errors  of  law 
made  on  this  issue,  and  remand  the  question  here  to  the 
Commission  for  further  action  appropriate  with  the  correct 
conclusions. 


nation.  It  is  not  always  easy,  however,  to  separate  testimony 
as  to  fact  from  statements  which  include  expressly,  or  by 
their  context,  an  argumentative  conclusion  at  variance  with 
that  suggested  by  the  questions  put  to  the  witness.  Such 
inconsistencies  might  have  significance  in  determining  the 
weight  to  be  attached  to  the  testimony  in  question,  if  we 
found  it  material  to  decide  the  ‘real  purpose’  of  Hickey’s 
ruling  that  the  1947  meeting  should  be  recessed  to  ascertain 
a  quorum,  or  to  decide  the  precise  extent  to  which  Hickey 
then  had  up-to-date  information  concerning  an  informal 
tabulation  of  proxies  compiled  prior  to  the  meeting.  Without 
in  any  way  minimizing  a  witness’  obligation  of  complete 
candor,  we  do  not  believe  that  the  inconsistencies  suggested 
by  Phillips  justify  his  allegations  of  perjury.  It  would 
greatly  delay  the  Commission’s  basic  statutory  responsibility 
of  achieving  compliance  with  the  statute  if  we  were  to  permit 
participants  in  the  proceedings  *  *  *  an  unlimited  oppor¬ 
tunity  to  explore  side  issues  merely  in  the  hope  that  they 
might  contradict  a  witness  upon  an  immaterial  point.  There 
is  no  justification  for  an  exception  to  this  general  principle 
merely  because  tempers  became  ruffled  in  the  course  of  a 
contested  proceeding  and  epithets  like  ‘fraud’  and  ‘perjury’ 
are  loosely  used.”  (Emphasis  supplied.) 

(SEC  Findings,  p.  53,  Appendix,  p.  la.) 

*  In  Paragraph  XVI  of  the  plan  as  filed  by  United  on  November 
15,  1949,  occurred  the  following  statement: 

United  hereby  proposes  that  the  vote  of  its  common  stock¬ 
holders  at  the  1947  Annual  Meeting  of  Stockholders  •  *  * 
be  accepted  by  the  Commission  as  a  sufficient  expression 
within  the  purview  of  the  Commission’s  Findings  and  Opin¬ 
ion  with  respect  to  the  Order  of  August  14,  1943  *  *  •. 
(Tr.  Doc.  No.  1,  p.  9). 

**  The  SEC  in  its  Notice  of  Filing  and  Order  for  hearing  on  the 
plan,  dated  December  19,  1949  (Holding  Company  Act  Release 
No.  9562)  (Tr.  Doc.  No.  73)  stated: 

Under  the  plan,  the  following  transactions  are  proposed : 

(6)  The  acceptance  by  the  Commission  of  the  vote  of  the 
common  stock  of  United  cast  at  the  1947  annual  meeting  of 
United’s  stockholders  on  the  plan  for  future-operations  of 
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POINT  SIX. 

Fairness  requires  that  the  SEC  be  compelled  to 
accord  the  minority  stockholders  the  equitable  equiva¬ 
lent  of  their  collective  bargaining  power  that  was 
destroyed  by  the  illegal  acts  of  the  management  and 
by  the  SEC’s  own  dilatory  procedure. 

No  plan  under  Section  11(e)  of  the  Act  may  be  approved 
by  the  SEC  nor  sustained  in  the  Courts  unless  found  to  be 
“fair  and  equitable  to  the  persons  affected  by  such  plan”. 
Otis  &  Co.  v.  SEC ,  323  U.  S.  624  (1945).* 

United,  as  sufficient  expression  of  approval  of  said  plan  by 
United ’s  stockholders. 

*  *  *  *  •  • 

The  Division  of  Public  Utilities  of  the  Commission  having 
advised  the  Commission  that  it  has  made  a  preliminary 
examination  of  the  application,  and  that,  upon  the  basis 
thereof,  the  following  matters  and  questions  are  presented 
for  consideration,  without  prejudice  to  its  specifying  addi¬ 
tional  matters  and  questions  upon  further  examination : 

(1)  Whether  the  plan  is  necessary  to  effectuate  the 
provisions  of  Section  11(b)  and  of  the  Commission’s  Order 
of  August  14,  1943,  and  is  fair  and  equitable  to  the  persons 
affected  thereby. 

****** 

(5)  Whether  the  vote  of  the  holders  of  the  common  stock 
of  United  cast  at  the  1947  annual  meeting  is  acceptable  to 
satisfy  the  requirements  of  the  Commission’s  Findings  and 
Opinion  of  August  14,  1943  and  the  Commission’s  Memo¬ 
randum  Opinion  dated  February  7,  1947.  (Italics  supplied). 

****** 

It  is  *  *  *  Ordered  that  particular  attention  be  directed 
at  said  hearing  to  the  foregoing  matters  and  questions. 
(Tr.  Doc.  No.  3,  pp.  72,  73,  75). 

Pursuant  to  the  above  order  and  the  provision  of  the  plan  noted, 
counsel  for  United  tendered  Hickey  as  the  Corporation’s  chief  wit¬ 
ness  at  the  hearings.  It  introduced  through  him  the  minutes  of  the 
1947  meeting.  This  was  marked  as  Applicant’s  Exhibit  5-A. 
Thereupon  Hickey  was  asked  on  cross-examination : 

Mr.  Phillips :  *  *  *  Are  the  statements  set  forth  in  this 
exhibit  as  being  the  statements  of  William  M.  Hickey  true? 

The  Witness :  Of  course. 

*  In  its  1943  Findings  the  SEC  stated  with  respect  to  the 
management’s  proposal  to  transform  United  into  an  investment 
company : 

*  *  *  In  the  light  of  the  existing  maldistribution  of 
voting  power  and  for  other  reasons,  we  believe  no  such 


It  is  obvious  that  the  requirement  in  the  interest  of  fair¬ 
ness  was  for  the  sole  purpose  of  giving  the  stockholders 
some  voice  as  to  the  future  of  their  corporation  and  to  the 
kind  of  a  plan  it  should  adopt.*  And  failing  a  50%  vote, 
it  is  clear  that  dissolution  was  to  be  the  order  of  the  dav.** 
It  is  quite  clear  from  an  examination  of  the  1943  and 
1947  opinions,  as  previously  quoted,  that  the  SEC  did  state 
and  intended  to  lay  down  as  one  standard  of  fairness, 
although  not  an  exclusive  standard,  that  the  plan  be 
approved  by  a  50%  vote.  By  throwing  this  standard  over¬ 
board  only  after  the  management  has  shown  its  inability 


program  would  be  fair  which  does  not  require  majority 
approval  either  of  the  present  preferred  and  common  stock 
voting  by  classes,  or  of  the  new  common  stock,  should  United 
choose  to  recapitalize  on  a  one-stock  basis  before  seeking 
stockholder  approval  of  the  proposed  new  venture.  (Italics 
supplied.) 

The  United  Corporation,  13  SEC  854,  899-900. 

The  management  in  its  proxy  letter  dated  February  28,  1947 
(Tr.  Doc.  No.  126,  pp.  5977,  5981)  stated: 

‘  ‘  The  Findings  and  Opinion  of  the  Securities  &  Exchange 
Commission,  dated  August  14,  1943,  as  clarified  on  February 
7,  1947,  require  that  any  program  of  the  Corporation  for 
functioning  as  an  investment  company,  or  in  any  other  type 
of  business,  after  it  has  ceased  to  be  a  public  utility  holding 
company,  be  approved  by  the  holders  of  a  majority  of  the 
present  Common  Stock,  voting  as  a  class.”  (Italics  sup¬ 
plied.) 

*  This  is  especially  important  since  the  SEC  has  said  that  only 
the  management  has  a  right  in  the  first  instance  (and  actually  in 
all)  to  submit  a  plan  in  these  proceedings  (SEC  Findings,  p.  31). 

**  The  SEC  in  an  attempt  to  get  around  this  requirement, 
imposed  in  the  interest  of  fairness,  went  through  the  following 
somersault  in  its  1951  Opinion : 

•  *  *  at  no  time  did  we  state  that  any  vote  of  stock¬ 
holders  would  be  controlling  upon  us  in  determining  the 
fairness  of  a  Section  11(e)  plan  filed  by  United.  At  best 
the  1947  vote  was  advisory  to  the  company  at  that  time  in 
respect  to  the  adoption  of  a  future  program  and  the  prepa¬ 
ration  of  a  plan,  and  we  have  referred  to  the  changes  that 
have  taken  place  during  the  time  that  has  elapsed  -which 
preclude  any  material  significance  being  attached  to  that 
vote.  (SEC  Findings,  Footnote  57,  p.  52.)  (Our  italics.) 
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to  obtain  such  a  vote  in  a  fair  and  honest  election,  the  SEC 
has  shut  the  opposition  stockholders  out  of  any  participation 
in  the  formulation  of  the  plan  presented  to  the  SEC  by  the 
management  for  statutory  approval. 

It  is  ex  post  facto  law  to  say  now  in  1951  that  inclusion 
of  a  withdrawal  provision  renders  irrelevant  any  necessity 
for  a  vote.  The  time  for  the  SEC  to  have  said  this  was  1943 
or  no  later  than  1947.  i 

Furthermore,  since  no  “material  significance”  may  be 
attached  to  the  1947  vote,  it  is  clear  that  the  SEC  require¬ 
ment  of  a  50%  vote  has  not  been  met.  And  it  is  equally 
clear  that  the  opposition  stockholders,  relying  on  the  SEC ’s 
repeated  assurance  that  such  a  vote  would  be  required  in 
the  interest  of  fairness,  organized  themselves  at  substantial 
expense  in  time  and  money  and  were  only  frustrated  in 
achieving  their  goals  by  the  illegal  acts  of  the  management. 

One  of  their  major  goals  was  representation  on  the 
board  of  directors.  In  answer  to  their  frustration  on  this 
matter  the  SEC  cavalierly  says  they  might  fight  all  over 
again  for  representation  in  a  future  proxy  contest,  repeat¬ 
ing  their  former  expenses,  but  this  time  enjoying  the  cer¬ 
titude  of  cumulative  voting.  Meanwhile  the  management 
entrenched  behind  the  proxy  machinery  and  spending  cor¬ 
porate  funds  may  seek  to  defeat  them  and  will  not  even  be 
stopped  from  repeating  the  tactics  of  the  1947  meeting. 
This  we  submit  is  a  plainly  inequitable  result. 

In  the  circumstances  of  this  case  the  SEC  should  have 
accorded  the  minority  stockholders  representation  on  the 
board,  especially  since  this  is  one  of  the  recognized  objectives 
of  the  Act.* 

•Section  12(e)  of  the  Act  was  intended  to  democratize  the 
proxy  solicitation  machinery  to  the  end  that  such  “solicitations 
will  not  afford  the  basis  for  subtle  control  adverse  to  the  interest 
of  investors  "who  have  a  right  to  be  kept  fairly  and  properly 
informed  by  representatives  of  their  own  choosing  as  against  selfish, 
self-constituted,  self-perpetuating  cliques.”  *  *  *  Sen.  Rep.  No. 
621,  p.  35  to  accompany  S.  2796  (Public  Utility  Act  of  1935),  74th 
Cong.,  1st  Sess. 

Standard  Gas  &  Electric  Company,  Holding  Company 
Act  Release  No.  7020,  at  page  8. 


To  break-up  the  entrenched  power  of  the  ‘  ‘  self-perpetu¬ 
ating  cliques”  made  possible  by  control  of  the  proxy  machin¬ 
ery,  the  SEC  has  had  a  uniform  policy*,  for  whose  absence 
in  this  case  it  gave  no  explanation  although  specific  find¬ 
ings  were  requested  on  the  issue  by  petitioners  (Tr.  Doc. 
No.  69,  Exceptions  Nos.  56-58a,  90-91). 

*  Ordinarily,  we  have  required  that  any  plan  involving  a  redis¬ 
tribution  of  voting  power  contain  a  provision  for  the  selection  of 
a  new  board  of  directors.  (Our  italics.) 

Memphis  Street  Railway  Co.,  et  al.,  decided  March  22, 
1949,  Holding  Co.  Act  Release  No.  8942  at  p.  13. 

The  present  plan  involves  a  redistribution  of  voting  power 
through  adoption  of  cumulative  voting: 

"We  have  imposed  the  requirement  of  cumulative  voting 
because  wTe  believe  that,  where  feasible,  provisions  for  cumu¬ 
lative  voting  should  normally  be  included  in  plans  of  reor¬ 
ganization  which  have  the  objective  among  others,  of  cor¬ 
recting  inequitable  distribution  of  voting  power.* 

International  Utilities  Corp.,  Holding  Co.  Act  Release 
No.  4896. 


*  In  Phillips  v.  SEC,  185  F.  2d  746  (November  9,  1950) 
this  Court  referred  to  United’s  1950  investment  company 
plan  proceedings  as  ‘  ‘  reorganization  proceedings.  ’  ’  See  foot¬ 
note  4. 

Thus  institution  of  cumulative  voting  is  not  only  a  hallmark 
of  reorganization  but  of  redistribution  of  voting  power.  It  redis¬ 
tributes  the  voting  strength  so  as  to  prevent  the  majority  from 
electing  as  in  the  past  100  percent  of  the  directors  and  enables  the 
minority  to  elect  a  number  of  directors  equal  to  its  proportion  of 
the  stock  voted.  But  this  by  itself  is  not  sufficient  protection  as 
the  SEC  has  noted  in  other  cases : 

In  connection  with  reorganizations  or  liquidations  of 
holding  company  systems  under  the  Act,  we  have  generally 
followed  one  of  two  courses  to  assure  that  the  initial  boards 
of  directors  of  the  reorganized  company,  or,  where  a  parent 
company  is  liquidated,  of  its  subsidiaries,  are  adequately 
representative  of  the  stockholders  entitled  to  vote,  and  other¬ 
wise  consistent  with  the  objectives  of  Section  11(b).  One 
course  is  to  require  that,  at  the  earliest  opportunity  and 
under  appropriate  safeguards,  a  meeting  of  stockholders  be 
held  to  elect  a  new  board  of  directors.41 

The  other  course,  which  North  Continent  has  elected  to 
follow,  is  to  permit  management,  after  consultation  with 
representative  groups  of  stockholders,  to  submit  a  slate  of 
directors  adequately  representative  of  the  security  holders 
entitled  to  vote.42  Where  the  latter  course  is  followed  we 
have  reviewed  the  process  by  which  the  board  was  selected 
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The  “appropriate  safeguards”  in  the  cases  cited  in  the 
previous  footnote  include  (1)  ousting  the  management  from 
control  of  the  proxy  machinery;  (2)  the  sending  out  of 
impartial  ballots  carrying  the  names  of  both  management 
and  stockholder  nominees  for  directors;  and  (3)  barring 
the  management  from  using  corporate  funds  to  solicit  votes 
for  its  nominees. 

The  S.  E.  C.’s  course  of  conduct  in  not  adhering  to  its 
general  policy  in  United’s  case  is  pursuant  to  a  policy  to 
exclude  the  opposition  stockholders  from  the  Board  of 
Directors.  By  doing  so  it  allows  the  management  to  main¬ 
tain  control  through  the  proxy  machinery,  a  course  con¬ 
demned.  The  size  of  the  opposition — 14,000  stockholders 
in  1943,  18,000  in  1944  and  22,000  in  1947  and  1951,  the 
latter  holding  20%  of  the  stock  as  confirmed  as  recently  as 
April  30,  1951  by  the  Court  of  Appeals  for  the  Second 
Circuit* — clearly  should  entitle  them  to  representation 


in  order  to  see  whether  in  fact  it  is  adequately  representative 
of  such  stockholders. 

North  Continent  Utilities  Corporation,  decided  February 
23,  1950,  Holding  Co.  Act  Release  No.  9682,  at  pp. 
20-21. 


41 Jacksonville  Gas  Company,  11  S.  E.  C.  449,  476-7  (1942) ; 

Puget  Sound  Power  &  Lt.  Co.,  13  S.  E.  C.  226,  238-9 
(1943) ; 

Southern  Colorado  Power  Co.,  14  S.  E.  C.  at  139-140  ; 

Utah  Power  &  Light  Company,  14  S.  E.  C.  764,  . 

S.  E.  C .  (1945),  Holding  Company  Act  Release 

No.  6212. 

42  Electric  Power  &  Light  Corporation,  .  S.  E.  C.  . 

(1949),  Holding  Company  Act  Release  No.  8889,  pp. 
96-97 ; 

American  Power  &  Light  Company,  .  S.  E.  C.  . 

(1949),  Holding  Co.  Act  Release  No.  9359-A,  pp.  79-80. 

#  However,  although  the  minority  stockholders  of  Blue  Ridge 
will  contribute  about  one-fiifth  of  the  assets  of  the  reorganized  com¬ 
pany  after  merger,  the  plan  gives  them  no  right  to  nominate  direc¬ 
tors  to  be  appointed  by  the  Court  to  act  until  the  first  annual 
meeting.  Of  the  board  of  seven  members,  five  are  to  be  nominated 
by  debenture  holders  and  two  by  7%  preferred  stockholders.  We 
believe  appropriate  recognition  should  be  given  to  the  contribution 
of  the  Blue  Ridge  minority  stockholders  to  the  portfolio  of  the 
reorganized  company.  It  is  suggested  that  the  number  of  menibers 
of  the  board  be  increased  to  nine  and  the  Blue  Ridge  minority 
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under  the  doctrine  of  the  above  cases.  And  in  the  Central 
States  case  cited  below  the  SEC  itself  has  indicated  that  a 
group  of  such  size  should  be  represented  without  the  neces¬ 
sity  of  a  proxy  contest. 

If,  on  the  other  hand,  the  board  is  not  reconstituted  by 
direction,  then  at  the  minimum  the  Court  should  require  in 
the  interest  of  fairness  that  the  SEC  order  a  new  election 
under  the  “appropriate  safeguards”  above-mentioned.  It 
is  “the  duty  of  the  Commission  and  the  Courts  to  deal 
with  the  most  important  feature  of  all  reorganization  plans, 
that  of  the  control  of  the  reorganized  company.”  Ecker  v. 
Western  Pacific  R.  R.  Corp.,  31S  U.  S.  448,  471. 

The  SEC’s  Attempted  Economic  Coercion  of  Petitioner. 

The  Notice  of  Hearing  ordered  “that  particular  atten¬ 
tion  be  directed”  at  the  hearings  beginning  January  24, 
1950,  to  16  specified  matters,  of  which  No.  14  was : 

“Whether  the  fees  and  expenses  and  other 
remuneration  which  may  be  claimed  in  connection 
with  the  plan  and  transactions  incident  thereto  are 
for  necessary  services  and  are  reasonable  in  amount” 
(Tr.  Doc.  No.  3,  and  No.  14  thereof). 

Phillips  testified  that  he  expended  out  of  his  own  pocket 
$7,201  in  the  1943  proxy  contest,  $16,514  in  the  1944  and 
$18,402  in  the  1947  contest  (Tr.  Doc.  No.  98,  p.  5146).  All 
these  expenditures  were  devoted  to  the  purpose  of  secur¬ 
ing  board  representation  for  the  opposition  stockholders 
or  for  the  purpose  of  obtaining  cumulative  voting,  an 
increase  in  the  quorum  requirements  and  a  withdrawal  pro¬ 
vision  (Tr.  Doc.  Nos.  277,  286,  288,  2S9).  The  last  3  pro¬ 
visions  have  now  been  found  by  the  SEC  to  be  “necessary”, 
“fair”  and  “equitable”.  The  proprietary,  necessity,  and 
desirability  of  representation  for  minority  stockholders 

stockholders  be  given  an  opportunity  to  nominate  two  members  of 
the  board. 

In  the  Matter  of  Central  States  Electric  Corporation, 
S.  E.  C.  Corporate  Reorganization  Release  No.  82, 
issued  December  21,  1949,  p.  15,  42 ; 

Approved  by  Court  of  Appeals,  4th  Circuit,  Central 
States  Elec.  Corp.  v.  Austrian,  183  F.  2d  879. 
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has  been  stressed  both  by  the  Congress  and  the  Commis¬ 
sion.  (See  pages  45  and  46  of  this  brief).* 

No  person  challenged  Phillips’  testimony  in  any  respect. 
The  reasonableness  of  the  expenditures,  which  total 
$42,117  for  3  years,  cannot  be  doubted,  especially  when 
compared  with  United’s  expenditure  of  more  than  $65,000 
of  corporate  funds  to  solicit  proxies  in  the  year  1947  alone. 
In  these  circumstances  the  SEC’s  finding  that  it  was  not 
“feasible”  to  determine  4  years  after  the  last  expenditure 
had  been  made  and  7  years  since  the  first,  whether  peti¬ 
tioner  should  now  be  reimbursed  is  clearly  an  arbitrary 
finding,  unsupported  by  evidence,  unfair  and  inequitable 
and  is  nothing  more,  nakedly  revealed,  than  a  form  of 
economic  coercion.  It  should  be  stressed  that  petitioner 
was  not  asking  at  this  time  for  compensation,  but  only 
reimbursement  of  his  out-of-pocket  expenditures.** 

We  ask  the  Court  to  reverse  the  SEC’s  ruling  and  direct 
the  SEC  to  enter  an  appropriate  order  expeditiously. 


The  SEC’s  Claim  of  “Privilege”. 

By  its  order  herein  dated  November  5,  1951  this  Court 
denied  petitioners’  Application  for  Leave  to  Adduce  Addi¬ 
tional  Evidence,  without  prejudice  to  its  renewal  at  the 
oral  argument.  We  shall  renewr  the  motion  and  discuss 
therein  the  claim  of  “privilege”. 

i 

*  The  expenditures  also  disclosed  to  the  stockholders  essential 
facts  previously  withheld  from  them  (See  Tr.  Doc.  Nos.  277,  286  and 
288).  In  doing  so  they  performed  a  necessary  service  in  the  reor¬ 
ganization  process:  “The  courts  have  held  that  the  ‘fair  and 
equitable’  standard  covers  all  aspects  of  the  reorganization  process 
and  includes  not  only  the  strict  priority  rule,  but  also  extends  to 
subordination  of  claims,  full  disclosure,  prevention  of  overreaching 
by  insiders,  and  all  other  considerations  of  equity,  depending  upon 
the  ‘exigencies’  of  varying  situations”.  American  Insurance  Co. 
v.  City  of  Avon  Park,  311  U.  S.  138,  146  (1940),  as  cited  in  Engi¬ 
neers  Public  Service  Co.,  HCAR  No.  7041,  at  p.  38.  This  citation 
by  the  Commission  was  made  specifically  with  reference  to  its  power 
to  award  fees. 

**  In  other  cases  the  SEC  has  approved  reimbursement  of  out- 
of-pocket  expenses  simultaneously  with  its  action  on  an  11(e)  plan. 
Market  Street  Railway  Co.,  HCAR  No.  9376  at  p.  15.  See  also 
Electric  Power  &  Light  Corp.,  HCAR  No.  8889  at  p.  98. 


Motion  for  Entry  of  Order  Approving  the 
Uncontested  Provisions  of  the  Plan. 

The  Court  also  by  its  order  of  November  5,  1951  denied 
this  motion,  without  prejudice  to  its  renewal  at  the  oral 
argument.  We  shall  renew  the  motion  then  for  the  reasons 
to  be  set  forth  in  our  motion  paper. 


Conclusion. 

The  SEC’s  order  of  June  26,  1951  should  be  set  aside 
in  all  respects,  except  as  to  the  provisions  for  cancellation 
of  the  option  warrants  and  for  amendment  of  the  Certificate 
of  Incorporation  and  By-Laws  of  The  United  Corporation. 

November  25,  1951. 

Respectfully  submitted, 

Randolph  Phillips,  Pro  Se, 

157  East  72nd  Street, 

New  York  21,  N.  Y. 

Krieger  &  Jorgensen, 

Attorneys  for  Randolph  Phillips 
as  Attorney-in-F act  for  22,081 
Stockholders  of  The  United 
Corporation, 

Wyatt  Building, 

777  Fourteenth  Street  N.  W., 
Washington  5,  D.  C. 


Seymour  Krieger, 
Norman  E.  Jorgensen, 
Of  Counsel . 
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IN  THE 


UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


Edward  R.  Downing,  Randolph  Phil¬ 
lips  and  22,081  Stockholders  op 
The  United  Corporation, 

Petitioners, 

vs. 

Securities  and  Exchange 
Commission 

Respondent, 

The  United  Corporation, 

Intervenor. 


No.  11158 


BRIEF  FOR  THE  UNITED  CORPORATION, 
INTERVENOR 

This  brief,  on  behalf  of  The  United  Corporation,  sup¬ 
ports,  the  Order  of  the  Securities  and  Exchange  Commis¬ 
sion  under  review  and  answers  the  briefs  of  the  petitioners. 

The  United  Corporation  was  the  moving  party  before 
the  Commission.  It  was  permitted  to  intervene  in  this 
proceeding  by  Order  of  the  Court  entered  on  October  12, 
1951.  * 


Note:  For  convenience  The  United  Corporation  will  sometimes 
be  referred  to  as  “United”,  the  Securities  and  Exchange  Commis¬ 
sion  as  “the  Commission”  and  the  Public  Utility  Holding  Company 
Act  of  1935  (Act  of  August  26,  1935,  c.  687,  Title  I,  49  Stat.  803- 
838,  U.  S.  C.  Title  15  §§79-79z-6)  as  “the  Act.”  Unless  otherwise 
noted,  italics  in  quoted  matter  are  supplied. 
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Counter-Statement  of  the  Case 

The  brief  for  the  respondent  Commission  gives  a  detailed 
statement  of  the  proceedings  before  the  Commission.  We 
supplement  that  statement  where  it  is  believed  that  the  point 
of  view  of  the  Company,  its  management  and  supporting 
stockholders  will  aid  the  Court  in  its  consideration  of  the 
case. 

The  United  Corporation  is  organized  under  the  laws  of 
the  State  of  Delaware.  It  has  the  general  corporate  powers 
of  an  investment  company.  Its  capitalization  consists  of 
a  single  issue  of  Common  Stock,  of  which  14,072,149  shares 
are  outstanding.  It  has  about  50,000  stockholders.  Its 
total  assets,  on  the  basis  of  recently  indicated  market  values, 
amount  to  about  $66,000,000  and  consist  of  cash  and  securi¬ 
ties.  Its  Common  Stock  has  been  selling  at  a  premium. 
The  stock  pays  an  annual  dividend  of  20  cents  a  share,  and 
its  market  price  in  recent  months  has  been  at  or  near  $5.00 
a  share.  The  Company’s  principal  business  office  is  in 
New  York  City. 

The  Order  of  June  26,  1951  is  simple  and  direct  in  its 
requirements.  They  are  summarized  as  follows : 

(a)  An  opportunity  for  a  stockholder  desiring  to  do  so 
to  withdraw  from  the  enterprise.  The  Order  directed  that 
the  Company  make  an  offer,  to  be  open  for  a  period  of  two 
weeks,  to  purchase  for  cash  the  holdings  of  any  stockholder 
owning  less  than  100  shares  of  United  Common,  at  one  hun¬ 
dred  per  cent  of  the  underlying  net  asset  value  of  the  stock ; 
and,  to  exchange  shares  of  Niagara  Mohawk  Common  (up  to 
700,000  shares)  for  the  holdings  of  a  stockholder  owning  100 
shares  or  more  of  United  Common  in  accordance  with  a 
formula  wffiich  resulted  in  5.2  shares  of  United  Common  for 
each  share  of  Niagara  Mohawk  Common. 

This  part  of  the  Order  was  carried  out  in  July  1951  by 
the  exchange  of  457,342  shares  of  United  Common  for 
$438,302  in  cash  and  68,749  shares  of  Niagara  Mohawk 
Common. 
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The  petitioners  made  no  effort  to  stay  this  part  of  the 
Commission’s  Order.  Indeed,  they  did  not  serve  their  peti¬ 
tion  for  review  until  30  days  after  the  exchange  plan  had 
been  fully  executed.  More  recently,  the  petitioner  Phillips 
has  been  claiming  credit  for  this  part  of  the  Order. 

The  exchange  offer  was  entirely  voluntary.  Those  stock¬ 
holders  who  accepted  it  did  so  after  a  full  disclosure  of  the 
Commission’s  Findings.  Similar  and  earlier  exchange 
plans,  as  directed  by  the  Commission,  have  been  upheld 
even  when  the  petitioner  Phillips  was  actively  opposing 
them. 

Phillips  v.  Securities  and  Exchange  Commission, 
et  al.,  153  F.  (2d)  27  (C.  A.  2,  1946),  certiorari 
denied  328  U.S.  860; 

Phillips  v.  Securities  and  Exchange  Commission, 
et  al.,  No.  20,051  (C.  A.  2, 1946). 

This  part  of  the  Order  is  now  moot. 

(b)  The  reduction  of  United’s  remaining  holdings  of  the 
voting  securities  of  statutory  subsidiaries  to  no  more  than 
4.9  per  cent  of  the  outstanding  securities  of  each  such  com¬ 
pany.  Except  for  sales  of  Niagara  Mohawk  Common 
(stayed  pending  this  review)  and  about  20,000  shares  of 
the  Class  A  Stock  of  that  company,  sales  of  which  will  be 
made  from  time  to  time,  and  disposition  of  the  Common 
Stock  of  South  Jersey  Gas  Company  (negotiations  for  the 
sale  of  United’s  entire  holdings  of  this  stock  are  in  process), 
this  requirement  has  already  been  substantially  met. 

United  now  owns  less  than  5  per  cent  of  the  Common 
Stock  of  The  Columbia  Gas  System,  Inc.,  and  less  than  1 
per  cent  of  the  Capital  Stock  of  The  United  Gas  Improve¬ 
ment  Company  (once  United’s  largest  investment). 

Thus,  the  only  question  before  the  Court  on  this  phase  of 
the  Commission’s  Order  is  whether  the  program  of  diversi¬ 
fication  already  completed  as  to  other  parts  of  United’s 
portfolio  should  also  be  applied  to  494,253  shares  of  Niagara 
Mohawk  Common.  i 
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Since  the  disposition  of  these  shares,  as  directed  by  the 
Commission,  is  but  a  part  of  a  comprehensive  program, 
most  of  which  has  already  been  carried  out,  and  since,  in 
any  event,  shifts  in  the  portfolio  of  an  investment  company 
are  matters  of  managerial  judgment,  we  submit  that  the 
present  petitioners  have  not  shown  and  could  not  show  that 
they  are  damaged  by  the  Order. 

(c)  The  requirements  for  cumulative  voting  and  a  larger 
quorum  at  stockholders’  meetings.  These  requirements  of 
the  Commission’s  Order  are  not  challenged  by  the  peti¬ 
tioners.  On  the  contrary,  they  approve  them. 

(d)  The  requirement  that  outstanding  warrants  to 
purchase  United  Comynon  Stock  be  cancelled.  The  peti¬ 
tioners  do  not  represent  warrant  holders  and  as  Common 
stockholders  they  have  no  valid  ground  upon  which  to  ob¬ 
ject  to  this  requirement  of  the  Commission’s  Order. 

The  petitioners  seek  this  Court’s  aid  to  reverse  United’s 
substantially  completed  Section  1 1  program  as  a  reprisal 
for  the  rejection  of  the  petitioners’  ideas  for  handling 
United’s  affairs 

The  issue  before  the  Court  comes  down  to  this  : 

Does  a  dissenting  stockholder  have  a  right  to  reverse  an 
entire  program  for  his  Company’s  compliance  with  the 
Holding  Company  Act  because  the  Company’s  management 
and  the  Securities  and  Exchange  Commission  have  refused 
to  accept  his  ideas  on  how  to  handle  the  Company’s  affairs? 

The  scurrilous  charges  and  the  frantic  arguments  in  pe¬ 
titioners’  briefs  amount  merely  to  a  plea  that  this  Court 
direct  the  destruction  of  a  flourishing  Company  which  is 
operating  in  full  conformity  with  its  charter  and  all  con¬ 
trolling  statutes,  simply  because  the  management  of  the 
Company  has  not  been  turned  over  to  R.  Phillips. 

It  is  to  be  emphasized  that  the  petitioner  Phillips  not 
only  failed  to  oppose  the  basic  Section  11  Order  of  August 
14,  1943,  but,  as  we  shall  show,  on  several  occasions  ex- 
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pressly  approved  that  Order.  He  so  stated  in  argument 
before  the  Commission  only  three  months  ago  ( Matter  of 
The  United  Corporation,  File  No.  54-158-3;  S.  M.  39). 
He  has  on  at  least  two  occasions  indicated  in  writing  that  in 
his  opinion  a  dissolution  of  The  United  Corporation  would 
not  be  advantageous  to  the  stockholders  (Joint  Appendix, 
pp.  18,  30-33). 

Even  now  Phillips  frankly  argues  that  he  is  for  dissolu¬ 
tion,  only  if  his  personal  ideas  on  how  the  Company  should 
be  run  are  rejected. 

The  facts  as  to  United’s  successive  steps  to  comply 
with  the  Act  disprove  the  petitioners’  claims  in 
this  case 

The  petitioner  Phillips’  practice  of  backbiting  on  the 
management  of  this  Company  whenever  his  proposals  have 
been  rejected  has  created  a  chain  of  litigation  which  may 
obscure  the  facts  concerning  United’s  program  for  comply¬ 
ing  with  the  Holding  Company  Act. 

That  program  began  when  United  registered  as  a  hold¬ 
ing  company  under  the  Act  on  March  28,  1938,  the  day 
the  Supreme  Court  of  the  United  States  announced  its 
decision  upholding  the  registration  provisions  of  the  Act 
( Electric  Bond  &  Share  Co.,  et  al.  v.  Securities  and  Ex¬ 
change  Commission,  et  al.,  303  U.  S.  419). 

At  that  time  United  owned  26.1  per  cent  of  the  voting 
securities  of  The  United  Gas  Improvement  Company;  23.4 
per  cent  of  Niagara  Hudson  Power  Corporation;  19.6  per 
cent  of  Columbia  Gas  &  Electric  Corporation;  and  13.9  per 
cent  of  Public  Service  Corporation  of  New  Jersey. 

Although  subject  to  the  Act  because  it  owned  more  than 
ten  per  cent  of  the  voting  securities  of  these  companies, 
United  was  unlike  most  registered  holding  companies.  It 
did  not  own  a  majority  of  the  stock  of  any  company.  It 
performed  no  engineering,  accounting  or  other  services 
usually  found  in  holding  company  systems.  United  and  its 


statutory  subsidiaries  were  never  in  any  respect  operated 
as  a  single  public  utility  system.  Neither  the  businesses  of 
these  companies  nor  their  financial  statements  were  ever 
consolidated.  As  a  matter  of  fact,  in  issuing  its  statistical 
reports  under  the  Public  Utility  Holding  Company  Act,  the 
Commission  has  normally  classified  each  of  United’s  four 
statutory  subsidiaries  as  a  “public  utility  holding  com¬ 
pany”  at  the  head  of  its  own,  separate  public  utility  system. 

In  1938  the  then  Chairman  of  the  Commission  (now  As¬ 
sociate  Justice  William  0.  Douglas)  asked  each  registered 
holding  company  to  indicate  to  the  Commission  its  tentative 
plans  for  complying  wfith  Section  11  of  the  Act.  Replying 
to  that  request,  United  stated  that  it  was  an  investment 
company  and  intended  to  continue  as  such,  but  gradually 
would  divest  itself  of  excess  holdings  of  the  voting  securi¬ 
ties  of- statutory  subsidiaries  (Joint  Appendix,  pp.  1-3). 

This  representation  evidently  satisfied  the  Commission 
for  the  time  being,  and  in  1941  a  plan  along  those  lines  was 
filed  by  United  under  Section  11(e)  of  the  Act.  Shortly 
thereafter,  the  Commission  itself  instituted  a  more  com¬ 
prehensive  proceeding  under  Section  11(b)  raising  broad 
questions  as  to  the  distribution  of  voting  power  among  the 
stockholders  of  United  and  the  basis  upon  wdiich  United,  as 
a  statutory  parent  of  public  utility  holding  or  operating 
companies,  should  be  permitted  to  continue  to  exist. 

A.  The  proceedings  upon  which  the  Section  11  Order  of 
August ,  1943  was  based. 

Proceedings  on  United’s  plan  were  consolidated  with 
those  instituted  by  the  Commission.  Extensive  hearings 
were  held  over  a  period  of  eight  months.  The  present 
petitioners  took  no  part  in  those  proceedings. 

The  evidence  adduced  at  the  hearings,  largely  through 
the  testimony  and  exhibits  of  William  M.  Hickey,  then  an 
independent  consulting  engineer,  tended  to  establish  that 
United’s  assets  had  an  intrinsic  value  of  $231,817,000  (as 
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against  a  market  value  at  that  time  of  approximately 
$52,000,000). 

United’s  contention,  supported  by  the  analyses  of  Mr. 
Hickey,  was  that  the  intrinsic  value  of  its  assets  would 
eventually  be  realized  under  a  constructive  administration 
of  the  Holding  Company  Act,  and  that  United’s  own  program 
for  disposing  of  its  excess  holdings  of  the  securities  of  statu¬ 
tory  subsidiaries  should  await  those  constructive  develop¬ 
ments. 

The  Commission’s  Division  of  Public  Utilities  opposed 
those  views.  It  ridiculed  Mr.  Hickey’s  valuation  of  United’s 
assets  and  claimed  that  little  or  no  equity  existed  for  United 
Common  Stock.  It  argued,  in  effect,  that  the  Company  be¬ 
longed  to  the  Preference  stockholders  and  should  be  im¬ 
mediately  dissolved. 

The  opposing  view’s  were  presented  in  briefs  and  argu¬ 
ments  to  the  full  Commission.  In  particular,  United 
challenged  the  authority  of  the  Commission  to  dissolve 
United  in  the  face  of  United’s  election  to  dispose  of  its 
excess  holdings  of  public  utility  securities  and  its  deter¬ 
mination  to  pursue  its  charter  powers  as  an  investment 
company  in  enterprises  not  within  the  scope  of  the  Holding 
Company  Act.  Reference  was  made  to  the  expressly  stated 
purpose  of  the  Congress,  in  enacting  the  Act,  to  permit  a 
holding  company  such  as  United  to  “become  transformed 
into  a  purely  investment  company,  but  divorce  itself  from 
actual  control  over  operating  companies”. 

B.  The  basic  Order  permitting  United  to  enter  upon  a 
program  to  transform  itself  into  an  investment  company 
outside  the  scope  of  the  Holding  Company  Act. 

The  Commission  rendered  its  decision  in  this  basic  pro¬ 
ceeding  in  August,  1943  ( Matter  of  The  United  Corpora¬ 
tion,  13  S.  E.  C.  854).  It  held  that  it  could  not  give  full 
approval  either  to  the  Company’s  Section  11  plan,  as  filed, 
or  to  the  drastic  proposal  of  its  own  Staff  that  the  Company 
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be  dissolved.  After  reviewing  the  entire  matter,  the  Com¬ 
mission  concluded  that  an  elimination  of  United  Prefer¬ 
ence  Stock  was  necessary,  but  that  if  United  could  find  a 
solution  to  the  complex  problems  involved  in  effecting  com¬ 
pliance  with  the  Act,  it  would  be  appropriate  for  United  to 
transform  itself  into  an  investment  company.  On  this  point 
the  Commission  said  (13  S.  E.  C.  at  p.  889) : 

iC*  *  *  It  seems  clear  that  dissolution  would  be  ap¬ 
propriate  in  this  case.  However,  the  management 
of  United  has  stated  many  times  that  it  is  desirous 
of  entering  into  the  business  of  an  investment  com¬ 
pany.  While,  as  we  have  seen,  no  substantial  prog¬ 
ress  has  been  made  in  this  direction,  we  are  never¬ 
theless  not  prepared  to  say  that  it  is  not  a  possible 
solution  to  the  problems  of  this  company  under  the 
Act.  The  approach  which  United  has  adopted  in  its 
plan  is,  as  we  have  indicated,  not  one  which  carries 
much  hope  that  such  a  solution  will  be  effected. 
Nevertheless,  all  the  'problems  which  we  have  raised 
will  be  effectively  dealt  with  should  United  actually 
succeed  in  ceasing  to  be  a  holding  company.  Under 
all  the  circumstances  of  this  case  we  have  determined 
that  we  will  withhold  the  issuance  of  a  dissolution 
order  and  will  require  only  that  United  correct  the 
inequitable  distribution  of  voting  power  within  its 
own  company  by  recapitalizing  with  a  single  class 
of  stock  and  that  it  shall  cease  to  be  a  holding  com¬ 
pany.’  ’ 

These  conclusions  were  embodied  in  a  formal  Order 
which  required  only  that  United: 

(a)  Change  its  existing  capitalization  of  Prefer¬ 
ence  and  Common  Stock  to  a  single  class  of  Common 
Stock,  and 

(b)  Cease  to  be  a  holding  company,  i.e.,  reduce 
its  holdings  in  its  statutory  subsidiaries  to  an  appro¬ 
priate  level  (Joint  Appendix,  pp.  113-114). 

In  its  Opinion,  the  Commission  also  stated  that  before 
United  embarked  upon  the  proposed  investment  company 
program,  “It  would  seem  necessary  that  United  should 
consult  its  security  holders.” 


9 


This  became  the  pattern  for  United’s  compliance  with 
Section  11.  It  was  accepted  by  the  Company  and  no  at¬ 
tempt  was  made  by  anyone  to  seek  a  review  or  to  challenge 
the  Commission’s  authority  thus  to  direct  a  course  of  com¬ 
pliance  designed  to  protect  the  interests  of  the  Company’s 
stockholders. 

C.  The  consultations  between  the  Commission  and  the 
Company  on  the  course  of  compliance. 

The  petitioners  endeavor  in  their  argument  to  represent 
as  something  sinister  and  irregular  the  consultations  which 
United’s  President  and  counsel  had  with  members  of  the 
Commission  on  the  form  of  an  order  to  be  issued  in  this 
basic  proceeding  (Joint  Appendix,  pp.  40-45).  These  con¬ 
sultations,  after  the  Commission  had  concluded  to  reject 
United’s  plan  as  filed ,  were  in  all  respects  proper  and  in 
accord  with  recognized  practice.  This  was  not  a  proceeding 
in  which  there  was  an  adversary  of  the  Company,  other  than 
the  Commission  itself.  The  one  or  two  other  participants 
who  had  expressed  their  views  in  the  course  of  the  hearings 
had  not  participated  in  the  final  briefing  and  argument  of 
the  matter. 

Having  determined  on  the  one  hand  that  the  Company’s 
plan  as  filed  was  insufficient,  and,  on  the  other,  that  dissolu¬ 
tion,  as  sought  by  the  Commission’s  Staff,  need  not  be 
required,  it  was  wholly  within  the  administrative  discretion 
of  the  Commission  to  confer  with  representatives  of  the 
Company  on  a  course  of  compliance  that  would  be  accepted 
without  further  litigation.  That  was  precisely  the  kind  of 
consultation  to  which  Mr.  Hickey  referred  in  the  statement 
which  the  petitioners  at  this  late  date  seize  upon  in  an  effort 
to  show  some  kind  of  conspiracy  to  deprive  someone  of  due 
process  of  law. 

I 

This  Court  has  already  recognized  that  the  Act  en¬ 
visages  voluntary  and  cooperative  action  by  companies 
subject  to  the  Act  to  wrork  out  problems  of  compliance  with 
the  Act  ( Phillips  v.  Securities  and  Exchange  Commission, 
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185  F.  (2d)  746  (1950)).  This  was  the  type  of  progress 
under  the  Act  that  Mr.  Justice  William  0.  Douglas  had 
widely  solicited  when  he  was  Chairman  of  the  Commission. 
See  Douglas  “ Democracy  and  Finance,”  Chapter  XXH. 

In  any  event,  we  fail  to  understand  how  the  present  peti¬ 
tioners,  claiming  to  represent  Common  stockholders  of  the 
Company,  can  properly  he  heard  to  protest  against  a  pro¬ 
cedure  followed  by  the  management  to  save  the  Company 
for  the  Common  stockholders.  At  the  time  the  Order  of 
1943  was  being  settled,  no  one,  and  especially  not  the 
present  petitioners,  had  advanced  any  alternative  plan 
calculated  to  preserve  the  equity  of  the  Common  Stock. 

The  success  of  the  Company  in  working  out  a  pattern  of 
compliance  with  the  Commission  to  protect  the  Common 
stockholders  depended  upon  exactly  the  kind  of  mutual 
understanding  of  objectives  which  the  consultations  lead¬ 
ing  to  the  compromise  Order  of  August  1943  brought  about. 

The  magnitude  of  the  task  which  confronted  the  Com¬ 
pany  at  the  end  of  1943,  prior  to  the  Company’s  first  step 
of  compliance,  is  indicated  by  the  following  summary 
(Joint  Appendix,  pp.  63-64). 

1.  The  market  value  of  United's  portfolio  of 
securities  was  approximately  $121,000,000  at  that 
time. 

2.  The  Preference  Stock  required  to  be  eliminated 
under  the  Commission’s  Order  had  a  liquidating  claim 
(including  accrued  dividends)  against  these  assets 
aggregating  more  than  $136,000,000. 

3.  On  the  basis  of  market  conditions  at  the  time, 
therefore,  United’s  Common  Stock  was  11  under 
water”  to  the  extent  of  more  than  $15,000,000,  or 
approximately  $1.09  per  share. 

In  addition,  each  of  United’s  statutory  subsidiaries  was 
confronted  with  serious  problems  of  compliance  with  Sec¬ 
tion  11.  United’s  ability  to  realize  the  intrinsic  value  of 
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its  assets,  represented  chiefly  by  equity  securities  of  those 
underlying  companies,  depended  upon  the  type  of  plan 
adopted  for  each  statutory  subsidiary  and  the  time  when 
it  became  effective. 

United’s  task  was  further  complicated  by  the  stringent 
conditions  of  the  war  years,  and  the  refusal  of  the  Commis¬ 
sion  to  postpone  the  program  for  Section  11  compliance 
until  the  dislocations  caused  by  the  war  had  been  corrected 
{Matter  of  The  United  Corporation,  11  S.  E.  C.  574). 

D.  United’s  record  of  accomplishment  under  the  Order 
of  1943. 

The  success  with  which  United  surmounted  these  dif¬ 
ficulties,  despite  the  continuously  obstructive  tactics  of 
R.  Phillips,  is  shown  by  the  situation  which  exists  as  the 
final  step  of  compliance  is  now  before  the  Court. 

1.  All  of  the  outstanding  shares  of  United  Preference 
Stock  have  been  retired,  and  all  accumulated  dividends  on 
that  stock  fully  paid. 

| 

2.  United  has  disposed  of  the  following  securities  of 

former  statutory  subsidiaries : 

•* 

The  United  Gas  Improvement  Com¬ 
pany  Capital  Stock .  600,790  shares 

i 

Philadelphia  Electric  Company  Com¬ 
mon  Stock .  2,018,740  shares 

Delaware  Power  &  Light  Company 
Common  Stock, .  303,311  shares 

Public  Service  Electric  and  Gas  Com¬ 
pany  Common  Stock .  1,136,189  shares 

The  Columbia  Gas  System,  Inc.  Com¬ 
mon  Stock .  1,918,789  shares 

The  Cincinnati  Gas  &  Electric  Com¬ 
pany  Common  Stock .  338,953  shares 

! 

In  addition,  United  has  disposed  of  1,442,973  shares  of 
the  Common  Stock  of  Niagara  Hudson  Power  Corporation, 
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and  68,749  shares  of  the  Common  Stock  and  169,067  shares 
of  the  Class  A  Stock  of  Niagara  Mohawk  Power  Corpo¬ 
ration. 

Except  for  its  holdings  of  South  Jersey  Gas  Company 
Stock  (all  of  which  are  to  be  sold),  United  no  longer  owns 
as  much  as  ten  per  cent  of  the  voting  securities  of  any  com¬ 
pany.  It  owns  less  than  ten  per  cent  of  the  voting  securities 
of  Niagara  Mohawk,  less  than  five  per  cent  of  the  voting 
securities  of  The  Columbia  Gas  System,  Inc.  and  less  than 
four  per  cent  of  the  voting  securities  of  Public  Service 
Electric  and  Gas  Company.  It  owns  less  than  three  per 
cent  of  the  voting  securities  of  each  of  the  other  eleven 
companies  represented  in  its  portfolio. 

3.  Despite  this  extensive  divestment  program,  United 
still  retained,  as  of  November  30,  1951,  assets  having  a  net 
indicated  market  value  of  $66,230,611,  or  $4.71  per  share.  If 
allowance  is  also  made  for  the  distribution  in  1949  of  shares 
of  Niagara  Hudson  Common  to  the  holders  of  United  Com¬ 
mon,  a  share  of  United  Common,  which  was  “under  water” 
in  1943,  now  represents  assets  having  a  current  market 
value  of  approximately  $6.60  a  share.  These  figures  are 
somewhat  higher  than  those  shown  by  the  financial  state¬ 
ments  up  to  the  time  the  record  was  closed.  (See  Joint 
Appendix,  pp.  6-13.) 

Moreover,  United  Common  has  been  selling  on  the  New 
York  Stock  Exchange  at,  or  above,  its  underlying  asset 
value  for  the  better  part  of  the  past  year. 

The  details  of  United’s  successful  program  of  compli¬ 
ance  are  given  at  pages  48  to  68  of  the  Joint  Appendix. 
This  record  of  accomplishment  under  a  revolutionary 
regulatory  statute  has  been  commended  by  a  highly  quali¬ 
fied  independent  witness  (Joint  Appendix,  pp.  71-83). 
This  Court  itself,  in  the  face  of  derogatory  statements  of 
the  petitioner  Phillips,  observed  in  an  earlier  proceeding 
(per  Washington,  J.)  “Progress  of  this  sort  is  not  lightly  to 
be  undone  #  *  Phillips  v.  Securities  and  Exchange  Com¬ 
mission,  et  al.,  185  F.  (2d)  746,  750  (1950). 
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We  note  the  petitioners’  attempts  to  disparage  what  has 
been  accomplished,  only  to  observe  the  following: 

1.  The  drastic  loss  in  the  value  of  United’s  assets, 
brought  about  by  the  1929  crash  and  the  ensuing  depres¬ 
sion,  has  absolutely  nothing  to  do  with  the  issues  before 
this  Court  and  is  not  in  any  manner  chargeable  to  the 
management. 

2.  The  test  of  the  program  of  compliance  with  Section 
11  is  the  degree  of  accomplishment  since  that  program 
began. 

3.  The  record  is  decisively  against  the  petitioners’ 
claim  that  the  increase  in  the  value  of  United’s  Common 
Stock  since  1943  is  no  more  than  a  reflection  of  the  general 
rise  in  market  prices  since  that  time.  The  evidence  is  that 
the  Section  11  resetting  and  recapitalizing  of  the  public 
utility  systems  of  each  of  United’s  former  statutory  sub¬ 
sidiaries,  in  which  United’s  management  took  a  leading 
part ,  were  the  chief  causes  for  the  increased  value  of 
United’s  assets  (Joint  Appendix,  pp.  52-60;  64-68;  75-79). 

Furthermore,  the  successful  retirement  of  the  Prefer¬ 
ence  Stock  and  all  the  claims  attached  to  it  accelerated  the 
improvement  in  United  Common.  Phillips  did  all  in  his 
power  to  delay  this  phase  of  the  Company’s  program. 

The  spectacle  of  a  Common  stockholder  disparaging  an 
improvement  in  his  investment  is  strange  to  behold.  Much 
more  bizarre  is  such  an  attack  by  a  stockholder  who  says 
he  represents  thousands  of  other  stockholders.  Incidentally, 
Mr.  Phillips  has  testified  that  the  tax  base  for  the  United 
Common  he  claims  to  own  (i.e.,  the  cost  of  the  stock  less 
the  return  of  capital  in  the  form  of  distributions),  now 
approaches  zero  (Tr.  Doc.  98,  p.  5194).  Since  distributions 
on  the  stock  had  totaled  only  $1.80  at  that  time,  Mr.  Phillips 
must  have  acquired  his  stock  at  little  more  than  $1.80  a 
share.  If  effect  is  given  to  dividend  distributions  since  his 
testimony,  Phillips  himself  has  already  benefited  more  than 
300%  out  of  the  business  of  the  Company  under  the  manage¬ 
ment  he  assails. 
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Hie  Final  Plan  as  approved  by  the  Commission  rep¬ 
resents  modifications  which  the  Commission  or  its 
Staff  imposed  upon  the  Plan  as  filed 

We  do  not  intend  to  dwell  at  great  length  upon  the 
absurd  charge  that  the  Commission  was  “in  league”  with 
the  Company.  We  cite  only  the  following  points  to  show 
that  in  this  case,  as  in  preceding  steps  in  the  course  of 
United’s  compliance,  the  Commission  imposed  important 
modifications  upon  the  Plan  filed  by  United. 

These  modifications  are  as  follows : 

(1)  An  increase  in  the  amount  of  cash  to  be  offered  the 
small  stockholder. 

The  Commission’s  Staff  at  an  early  stage  in  the  pro¬ 
ceeding  stated  that  it  was  opposed  to  United’s  Plan  unless 
an  opportunity  to  withdraw  were  included  (Joint  Appendix, 
pp.  84-95;  99-100). 

The  Plan  was  amended  to  meet  this  requirement,  and 
provided  for  a  payment  of  95  per  cent  of  the  net  asset  value 
per  share  of  United  Common.  This  was  opposed  by  the 
Staff  despite  the  testimony  of  three  highly  qualified  wit¬ 
nesses  that  not  more  than  90  per  cent  of  current  net  asset 
value  would  be  realized  in  actual  liquidation  of  the  enter¬ 
prise  (Joint  Appendix,  pp.  101-102;  104;  105).  The  Com¬ 
mission  finally  held  that  it  could  not  approve  the  Plan  un¬ 
less  it  were  modified  to  provide  that,  in  the  case  of  a  holder 
of  less  than  100  shares  of  United  Common,  the  withdrawing 
stockholder  would  receive  100  per  cent  of  the  net  asset  value 
of  his  stock. 

(2)  An  increase  in  the  amount  of  Niagara  Mohawk 
Common  to  be  offered  the  larger  stockholder. 

In  setting  up  an  exchange  offer  in  connection  with  the 
withdrawal  feature  of  the  Plan,  United  proposed  to  ex¬ 
change  shares  of  Niagara  Mohawk  Common  for  holdings 
of  100  or  more  shares  of  United  Common  on  the  basis  of  1 
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share  of  Niagara  Mohawk  Common  for  5.8  shares  of  United 
Common.  The  Commission  rejected  this  formula.  It  also 
rejected  the  formula  proposed  by  its  own  Staff  of  1  for  5.5, 
and  held  that  it  could  not  approve  the  Plan  unless  it  were 
modified  to  provide  for  a  formula  which  resulted  in  the 
opportunity  to  exchange  1  share  of  Niagara  Mohawk  Com¬ 
mon  for  5.2  shares  of  United  Common. 

(3)  Cumulative  Voting. 

The  Staff  was  adamant  in  its  proposal  that  the  Plan 
include  provisions  for  cumulative  voting  and  a  fifty  per 
cent  quorum  at  stockholders’  meetings.  The  Company 
modified  its  Plan  to  cover  these  points,  practically  under 
protest. 


The  facts  concerning  United’s  representatives  who 
formerly  were  employees  of  the  Commission 


The  petitioner  has  made  so  many  charges  concerning 
the  representatives  of  United  who  formerly  were  employees 
of  the  Commission  that  we  think  the  Court  should  know  the 


facts  concerning  the  careers  of  the 


They  are  as  follows: 


(a)  The  Honorable  John  J.  Burns ,  director  and  counsel 
for  The  United  Corporation,  is  also  the  senior  partner  in 
the  law  firms,  Burns,  Blake  and  Rich  of  Boston,  and  Burns, 
Currie  &  Rich,  of  New  York. 

He  w’as  graduated  from  Boston  College  with  an  A.B. 
degree  in  1921  and  from  the  Harvard  Law  School  in  1925. 
He  received  the  degree  of  Doctor  of  the  Science  of  Law  from 
Harvard  in  1926. 


He  w'as  admitted  to  the  Massachusetts  Bar  in  1926  and 
for  two  years  thereafter  practiced  law  in  Boston  with  the 
firm  of  Gaston,  Snow,  Saltonstall  and  Hunt. 

From  1928  to  1931  he  was  a  member  of  the  Harvard  Law 
School  faculty. 
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In  1931  Governor  Joseph  Ely  appointed  him  an  Asso¬ 
ciate  Justice  of  the  Superior  Court  of  Massachusetts.  He 
was  the  youngest  judge  ever  appointed  to  that  important 
trial  court.  In  1933,  while  still  on  the  Superior  Court  bench, 
Judge  Burns,  at  the  request  of  President  Roosevelt,  served 
as  Chairman  of  the  First  Regional  Labor  Board  for  New 
England. 

In  1934  he  was  asked  by  Joseph  P.  Kennedy,  the  first 
Chairman  of  the  Securities  and  Exchange  Commission,  to 
become  that  Commission’s  first  General  Counsel.  He  was 
recommended  for  that  work  by  Governor  Ely  and  Professor 
Felix  Frankfurter  (now  Mr.  Justice  Frankfurter). 

Judge  Burns  accepted  the  appointment  on  a  temporary 
basis.  He  did  not  even  move  his  family  to  Washington.  It 
became  his  task  not  only  to  advise  the  Commission  on  gen¬ 
eral  questions  of  administration,  but  also  to  direct  the  first 
steps  of  administering  and  enforcing  the  new  Securities 
Act  of  1933  and  the  Securities  Exchange  Act  of  1934.  He 
remained  with  the  Commission  for  less  than  three  years. 
In  February  1937  he  resigned  to  enter  private  practice  in 
Boston  and  New  York  City.  In  1939  he  was  appointed  by 
the  late  Chief  Justice  Hughes  to  serve  on  the  Committee 
which  formulated  the  rules  for  criminal  procedure  in  the 
Federal  courts. 

It  was  not  until  the  end  of  November  1937  that  Judge 
Burns  was  retained  by  The  United  Corporation  to  advise  it 
on  problems  created  by  the  Public  Utility  Holding  Company 
Act  of  1935.  Since  1938,  he  has  been  a  member  of  United’s 
Board  and  also  has  collaborated  with  the  law  firm  of  Whit¬ 
man,  Ransom,  Coulson  &  Goetz  of  New  York  City  as  the 
Company’s  counsel. 

(b)  William  M.  Hickey,  President  and  a  director  of 
The  United  Corporation,  was  graduated  from  the  Harvard 
Engineering  School  in  1927,  summa  cum  laude,  with  the 
degree  of  Bachelor  of  Science  in  Electrical  Engineering. 
For  three  years  thereafter  he  was  an  engineer  with  Stone 
&  Webster,  Inc.  In  1930  he  became  associated  with  the 
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Central  Hanover  Bank  &  Trust  Company  as  an  engineer 
and  an  analyst  of  public  utility  securities. 

In  1934  he  was  enlisted  by  Chairman  Joseph  P.  Kennedy 
to  help  organize  the  Commission’s  regulatory  activities 
with  respect  to  public  utility  securities.  At  first  an  ex¬ 
aminer  in  charge  of  public  utility  registration  statements 
under  the  Securities  Act  of  1933,  Mr.  Hickey  later  became 
Assistant  Director  of  the  Public  Utilities  Division  of  the 
Commission.  He  remained  with  the  Commission  for  about 
a  year  and  a  half,  and  left  that  agency  before  United  had 
even  been  registered  as  a' holding  company. 

In  1936  he  became  associated  with  Joseph  P.  Keniiedv, 
who  had  resigned  as  Chairman  of  the  Commission  to  re¬ 
sume  the  direction  of  his  various  business  interests. 

In  1937  Mr.  Hickey  formed  a  consulting  engineering 
partnership  with  William  C.  Gilman,  under  the  naipe  of 
Gilman  &  Hickey.  Mr.  Gilman,  a  graduate  of  McGill  Uni¬ 
versity  and  Massachusetts  Institute  of  Technology,  had 
been  an  engineer  with  General  Electric  Company  and  Cen¬ 
tral  Hudson  Gas  &  Electric  Company,  and  for  a  number 
of  years  thereafter  had  been  in  charge  of  public  utility 
investments  for  the  Equitable  Life  Assurance  Society.  Mr. 
Gilman  also  spent  about  two  years  as  first  director  of  the 
Commission’s  Division  of  Public  Utilities. 

Mr.  Hickey  continued  as  an  independent  consulting 
engineer  for  six  years,  or  until  1943,  when  he  was  elected 
President  of  The  United  Corporation.  During  that  time 
his  firm  was  retained  by  electric,  gas,  water  and  street 
railway  companies,  by  insurance  companies,  banks,  invest¬ 
ment  bankers  and  investment  trusts  and  by  municipalities. 
In  1942  and  1943,  Mr.  Hickey  was  consulting  engineer  for 
the  Cleveland  Municipal  Transit  System,  under  appoint¬ 
ment  from  then  Mayor  Frank  Lausche.  Mr.  Hickey  is  a 
licensed  engineer  in  the  States  of  New  York  and  Ohio 
(Joint  Appendix,  pp.  46-48). 

Before  Mr.  Hickey  was  elected  President  of  the  Com¬ 
pany,  his  firm  had  been  retained  by  United  to  make  a  valu- 
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ation  study  of  United’s  assets.  As  has  already  been  stated, 
he  gave  important  testimony  on  those  studies  to  support 
United’s  original  Section  11  plan  at  hearings  before  the 
Commission  in  1942. 

When  George  H.  Howard  resigned  as  President  of 
United  in  1943,  Mr.  Hickey,  by  virtue  of  his  experience  as  a 
securities  analyst  and  electrical  engineer,  his  intimate 
knowledge  of  the  particular  securities  in  United’s  portfolio 
and  his  program  for  rehabilitation  of  United’s  assets 
through  a  reorganization  of  its  statutory  subsidiaries,  be¬ 
came  a  logical  choice  as  Mr.  Howard’s  successor. 

When  Mr.  Hickey  became  President  of  United,  he  im¬ 
mediately  sponsored  reorganization  plans  for  United’s  four 
statutory  subsidiaries.  He  became  a  member  of  each  Board, 
and  sought  to  secure  from  each  company’s  management 
its  cooperation  on  a  plan.  Where  that  was  not  possible, 
United  sponsored  its  own  plan  for  that  company.  He 
thus  gave  great  and,  in  a  number  of  cases,  decisive  im¬ 
petus  to  final  constructive  plans  for  these  companies  (Joint 
Appendix,  pp.  52-60;  75-79).  With  the  completion  of  each 
of  those  underlying  reorganizations,  Mr.  Hickey  resigned 
from  the  Board  of  Directors  of  the  company  in  question. 
He  no  longer  is  associated  with  any  company  in  which 
United  has  an  investment. 

Mr.  Hickey’s  relationship  with  the  Securities  and  Ex¬ 
change  Commission  has  been  no  different  as  President  of 
United  from  that  of  the  president  of  any  other  company 
subject  to  the  Holding  Company  Act.  The  solution  of  Sec¬ 
tion  11  problems,  being  a  highly  complicated  administrative 
task,  has  always  necessitated  frequent  consultations  between 
company  people  and  the  Securities  and  Exchange  Commis¬ 
sion.  This  procedure  was  described  by  Honorable  William 
0.  Douglas,  when  he  was  Chairman  of  the  Securities  and 
Exchange  Commission,  as  the  “round  table”  method.  In¬ 
deed,  the  United  States  Court  of  Appeals  for  the  Second 
Circuit,  in  Phillips  v.  Securities  and;  Exchange  Commission, 
et  al .,  153  F.  (2d)  27  (1946),  specifically  recognized  the 
propriety  of  such  consultations.  Further,  the  point  should 
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not  be  overlooked  that  Mr.  Hickey  did  not  undertake  any 
such  consultations  with  representatives  of  the  Securities  and 
Exchange  Commission  on  behalf  of  United  until  about  seven 
years  after  he  had  terminated  his  very  short  tenure  as  an 
expert  analyst  with  the  Commission . 

The  record  will  show  that  the  Commission  and  its  Staff 
were,  in  general,  antagonists  of  Mr.  Hickey  in  the  develop¬ 
ment  of  his  program  for  compliance.  Often  United,  for  the 
sake  of  speed,  has  had  to  compromise  with  the  Commission. 
The  present  case,  as  above  outlined,  is  an  example. 

(c)  Edwin  Carey  Kennedy,  Vice  President  of  The 
United  Corporation,  received  a  Bachelor  of  Science  degree 
in  Chemical  Engineering  from  the  Tufts  College  Engineer¬ 
ing  School  in  1921.  He  was  employed  as  an  engineer  by 
Stone  &  Webster  from  1922  to  1935.  During  that  period 
he  served  as  superintendent  of  the  gas  department  of  the 
Keokuk  (Iowa)  Electric  Company,  and  as  executive  as¬ 
sistant  for  Western  United  Gas  &  Electric  Company, 
Aurora,  Illinois,  Pawtucket  (R.  I.)  Gas  Company,  Con¬ 
solidated  Electric  &  Gas  Company,  Stone  &  Webster  Service 
Corporation  in  New  York  City,  and  Blackstone  Valley  Gas 
&  Electric  Company  of  Pawtucket,  R.  I. 

In  1935  Mr.  Kennedy  was  employed  by  the  Securities 
and  Exchange  Commission  as  a  utilities  engineer-analyst 
in  its  Public  Utilities  Division. 

He  became  assistant  to  the  President  of  The  United 
Corporation  in  1944,  and  in  1946  was  elected  a  Vice  Presi¬ 
dent  of  the  Company. 

While  a  member  of  the  Commission’s  staff,  Mr.  Ken¬ 
nedy  had  no  connection  with  or  any  responsibility  for  any 
matter  relating  to  The  United  Corporation  or  any  of 
its  system  companies.  He  was  employed  by  United  as  a 
technical  expert  on  utility  systems  for  the  primary  purpose 
of  investigating,  analyzing  and  reporting  to  Mr.  Hickey  on 
the  operations  of  the  companies  whose  securities  were  in 
United’s  portfolio.  This  has  continued  to  be  his  chief 
responsibility  (with  the  assistance  of  Mr.  Roll),  although  in 
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recent  years  he  has  also  assumed  additional  executive  duties. 
Since  1948  he  has  been  a  director  of  South  Jersey  Gas 
Company,  but  will  resign  that  position  when  United  has 
disposed  of  its  South  Jersey  stock. 

Mr.  Kennedy  has  collaborated  with  Mr.  Hickey  in  the 
formulation  of  reorganization  plans  for  United’s  subsidi¬ 
aries  and  plans  for  United’s  own  compliance  with  the  Hold¬ 
ing  Company  Act.  This  work,  however,  has  been  based  upon 
his  expert  knowledge  of  public  utility  operations  and  financ¬ 
ing  derived  not  so  much  from  his  assignments  with  the 
Commission  as  from  his  prior  experience  as  an  engineer. 

(d)  Edward  P.  Roll,  Jr.,  Assistant  to  the  President  of 
The  United  Corporation,  was  graduated  from  Massachu¬ 
setts  Institute  of  Technology  in  1923.  He  then  was  em¬ 
ployed  as  an  illuminating  engineer,  first  by  Westinghouse 
Lamp  Company  and  then  by  Cox,  Nostrang  &  Garrison  in 
New  York  City  and  West  Penn  Power  Company  in  Pitts¬ 
burgh,  Pa.  From  1929  to  1933  he  was  employed  by  Electric 
Bond  and  Share  Company  as  a  public  utility  rate  engineer. 

In  1934  and  1935  Mr.  Roll  was  employed  by  the  Federal 
Power  Commission  as  a  rate  engineer,  and  in  1936  he  joined 
the  Public  Utilities  Division  of  the  Securities  and  Exchange 
Commission  as  an  analyst,  but  at  no  time  did  he  work  on 
any  matter  related  to  The  United  Corporation. 

In  1941  Mr.  Roll  became  a  power  engineer  in  the  Office 
of  War  Utilities  for  the  War  Production  Board.  In  1943 
he  became  Treasurer  and  Controller  of  Thiokol  Corpora¬ 
tion  at  Trenton,  New  Jersey,  engaged  in  the  manufacture 
of  synthetic  rubber. 

Mr.  Roll  came  to  United  as  Mr.  Hickey’s  assistant  in 
1947.  He  has  continued  to  make  various  investment  studies 
and  to  investigate  operating  conditions,  reporting  thereon 
both  to  Mr.  Hickey  and  Mr.  Kennedy. 

A  review  of  the  careers  of  these  representatives  of  The 
United  Corporation  establishes  several  points  which  should 
be  emphasized: 
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First:  In  each  case,  employment  at  the  Securities  and 
Exchange  Commission  was  but  a  brief  phase  of  the  per¬ 
son’s  complete  professional  career. 

Second:  In  each  case  the  person  had  established  him¬ 
self  as  an  expert  in  his  chosen  profession  before  he  was 
employed  by  the  Securities  and  Exchange  Commission  and 
he  was  employed  as  such  an  expert  by  the  Commission. 

Third:  In  each  case  the  work  undertaken  for  The 
United  Corporation  was  consistent  with,  and  a  logical  step 
in,  the  person’s  professional  career  viewed  as  a  whole. 

Fourth:  None  of  the  persons  had  worked  on  any  of 
The  United  Corporation’s  Section  11  problems  while  em¬ 
ployed  by  the  Commission. 

Fifth:  Except  in  the  case  of  Mr.  Kennedy,  each  of  the 
persons  had  been  well  reestablished  in  his  private  profes¬ 
sional  career  after  having  left  the  employ  of  the  Commis¬ 
sion,  before  he  was  retained  or  employed  by  United. 

Mr.  Kennedy,  who  came  directly  from  the  Commission 
to  United,  was  employed  as  a  technical  engineer-analyst  to 
keep  in  touch  with  the  technical  operations  of  the  companies 
whose  securities  were  owned  by  United,  irrespective  of  any 
particular  Commission  problem. 

It  should  also  be  emphasized  that  United’s  Board  of 
Directors  is  composed  of  five  members  other  than  Mr. 
Hickey  and  Judge  Burns.  None  of  these  has  ever  had  any 
connection  with  the  Commission.  Each  of  them  is  a  busi¬ 
ness  man  of  recognized  standing. 

The  petitioners  make  slurring  references  to  the  employ¬ 
ment  of  Harry  G-.  Slater,  formerly  Chief  Counsel  of  the 
Public  Utilities  Division,  as  Assistant  Counsel  of  Niagara 
Mohawk  Power  Corporation.  As  has  already  been  pointed 
out,  United  owns  less  than  ten  per  cent  of  that  company’s 
voting  securities.  It  has  no  representative  on  the  Niagara 
Mohawk  Board  of  Directors  and,  in  fact,  has  nothing  to  do 
with  the  management  of  that  company.  Specifically,  United 


had  nothing  whatsoever  to  do  with  the  employment  of  Mr. 
Slater.  No  representative  of  United  proposed  Mr.  Slater 
to  Niagara  Mohawk  and  no  representative  of  United  was 
consulted  on  the  question. 

We  protest  most  vigorously  against  petitioner  Phillips’ 
use  of  this  proceeding  to  cast  insinuations  of  improper  and 
unprofessional  conduct  by  any  representative  of  The 
United  Corporation.  The  charges  he  makes  in  this  case 
are  but  repetitions  of  charges  which  he  has  unsuccessfully 
made  in  this  Court  and  in  other  courts  to  winch  he  has 
had  access  to  air  his  grievances  against  United’s  manage¬ 
ment. 

The  absurdity  of  his  charges  with  respect  to  past  em¬ 
ployees  of  the  Commission  is  indicated  by  the  fact  that  he 
himself  retained  a  former  Solicitor  of  the  Commission  to 
represent  him  in  opposing  United’s  earlier  plan  for  the 
retirement  of  the  Preference  Stock  ( Matter  of  The  United 
Corporation ,  File  No.  54-158). 

No  person  ever  appearing  before  the  Commission  has 
had  a  more  careful  hearing  than  Phillips  has  had  in  his 
activities  against  United’s  management.  He  cannot  deny 
that  for  years  he  has  sought  and  received  private  consul¬ 
tations  with  various  Staff  members  and  Commissioners. 

He  has  been  given  the  widest  possible  latitude  in  the 
public  hearings.  The  record  before  the  Court  in  this  case 
would  have  been  a  very  small  fraction  of  its  present  size 
but  for  the  freedom  with  which  Phillips  was  permitted  to 
conduct  his  own  examination  of  witnesses,  make  his  own 
arguments  and  give  extended  expressions  of  his  personal 
opinions  on  how'  he  thought  the  Company  should  be  run. 

The  truth  about  the  1947  Meeting  of  United’s 
stockholders 

In  accordance  with  the  view  expressed  by  the  Commis¬ 
sion  in  its  1943  Order,  United  proposed,  and  received  the 
consent  of  the  Commission  to  submit  to  its  stockholders 
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at  their  regular  1947  meeting,  a  plan  for  future  operations 
after  the  company  had  ceased  to  he  a  registered  holding 
company .  See  Matter  of  The  United  Corporation ,  File 
Nos.  54-33,  59-25  (1947). 

Phillips  opposed  the  taking  of  such  a  vote  of  stock¬ 
holders,  although  up  to  that  time  he  had  been  criticizing 
both  the  Commission  and  the  Company  for  not  submitting 
various  of  the  Company’s  Section  11  plans  to  a  vote  of 
stockholders.  See  Phillips  v.  Securities  and  Exchange 
Commission,  et  al.,  153  F.  (2d)  27  (C.  A.  2, 1946) ;  certiorari 
denied  328  U.  S.  860. 

The  Company’s  position  was  that  its  plan  to  operate 
as  an  investment  company  was  fully  authorized  by  its 
charter  (Joint  Appendix,  p.  4)  and  did  not  require  stock¬ 
holder  approval.  The  vote  in  1947  was  proposed  simply  to 
give  to  the  Commission  the  advisory  guidance  of  an  expres¬ 
sion  of  stockholders’  views.  The  Commission  consented  to 
the  vote  on  this  basis.  (Holding  Company  Act  Release  No. 
7191.) 

The  tentative,  non-binding  nature  of  the  vote  was  rec¬ 
ognized  by  the  United  States  Court  of  Appeals  for  the 
Second  Circuit  in  the  course  of  Phillips’  long  and  compli¬ 
cated  litigation  over  the  1947  meeting,  which  has  been  pend¬ 
ing  in  the  Second  Circuit  in  one  form  or  another  for  the 
past  four  and  one-half  years.  The  Court  said  (Phillips  v. 
Securities  and  Exchange  Commission,  et  al.,  171  F.  (2d) 
180,  182  (1948)): 

“It  seems  to  us  apparent  that  no  plan  of  the  form 
and  substance  contemplated  under  the  section  just 
cited  [Section  11(g)]  is  before  us  here.  United  was 
merely  seeking  advice  from  its  stockholders  on  its 
future  course  of  action  after  it  should  have  complied 
with  the  Commission’s  1943  order  and  ceased  to  be  a 
holding  company.  The  result  of  the  vote  was  not  to 
be  binding  upon  the  Commission,  even  if  the  ex¬ 
pressly  reserved  authority  to  order  a  new  vote  in  the 
light  of  changed  circumstances  should  not  be  exer¬ 
cised.  *  *  •” 
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Phillips  proceeded  to  solicit  votes  against  the  plan,  tying 
his  opposition  to  it  to  an  active  campaign  to  secure  control 
of  United’s  Board  of  Directors.  In  both  respects  he  was 
overwhelmingly  defeated.  Ever  since,  he  has  been  charging 
the  Company’s  President  and  counsel  with  an  unlawful 
conspiracy  against  him.  His  particular  grievance  has  been 
that  the  meeting  was  recessed  for  three  weeks  to  permit 
the  judges  of  election  to  count  the  many  millions  of  votes 
that  had  been  cast,  and  that  during  the  recess  the  manage¬ 
ment  continued  to  solicit  proxies  as  a  result  of  which  the 
substantial  plurality  of  votes  in  favor  of  the  plan  on  the 
day  the  meeting  was  convened,  became  a  substantial  ma¬ 
jority  of  all  the  outstanding  Common  Stock  of  the  Com¬ 
pany. 

Without  going  into  all  the  details,  we  summarize  the 
salient  facts  with  respect  to  the  1947  meeting  as  follows: 

1.  The  procedure  followed  at  the  1947  meeting  was 
identical  with  the  procedure  followed  in  the  contested 
elections  at  the  1943  and  1944  Annual  Meetings  with  the 
full  agreement  of  Phillips  and  his  counsel  (Tr.  Doc.  98 
(pp.  20S1,  2096,  2183)). 

2.  Phillips  himself  anticipated  that  the  meeting 
would  be  recessed  in  orderly  course  and,  indeed,  actu¬ 
ally  sent  stockholders  a  letter  urging  them  to  send  in 
their  proxies  upon  the  basis  of  the  anticipated  recess 
(Tr.  Doc.  98  (p.  21S3)). 

3.  Phillips  filed  with  the  Commission,  in  advance  of 
the  meeting,  additional  solicitation  material  which  he 
proposed  to  send  to  stockholders  during  the  recess 
period.  It  may  be  fairly  inferred  that  Phillips  aban¬ 
doned  his  indicated  course  only  because  he  knew  at  the 
opening  of  the  meeting  that  his  nominees  for  United’s 
Board  had  been  overwhelmingly  defeated,  and  that  the 
vote  in  favor  of  the  investment  company  proposal  either 
exceeded  fifty  per  cent  of  the  outstanding  stock  or  was 
so  close  to  that  figure  that  the  small  amount  needed 
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could  be  easily  secured  by  supplemental  solicitation 
during  the  recess  period. 

4.  The  meeting  could  have  been  adjourned ,  rather 
than  recessed,  and  solicitation  continued  during  the 
period  of  adjournment.  On  this  point,  at  an  earlier 
stage  of  Phillips’  litigation  over  the  1947  meeting,  the 
United  States  District  Court  observed: 

“*  *  *  Management  had  enough  votes  on  April  9th 
to  adjourn  the  meeting  over  any  opposition,  if  a 
vote  were  taken  for  that  purpose.  *  *  *” 

•  #  • 

“*  *  *  The  April  9th  meeting  could  have  been  ad¬ 
journed  to  April  30th  to  enable  both  sides  to  seek 
additional  proxies  for  or  against  the  resolution. 
Management  had  the  votes  to  adjourn  the  meeting. 
*  *  •”  (Per  Leibell,  D.  J.,  Phillips  v.  The  United 
Corporation,  U.  S.  D.  C.,  S.  D.  N.  Y.,  Civil  Action 
No.  40-497;  opinions  dated  July  30, 1947  and  May  26, 
1948).  i 

5.  Phillips’  oxen  counsel  expressly  agreed  that  the 
continuation  of  solicitation  by  both  sides  during  the 
recess  period  would  be  proper  (Tr.  Doc.  98  (pp.  2272- 
2274)). 

I 

6.  When,  during  a  heated  colloquy  at  the  meeting,  the 
Chairman  replied  to  Phillips’  request  for  information 
as  to  the  figures  which  appeared  on  an  unofficial  tabu¬ 
lation  of  the  management’s  proxies,  he  obviously  meant 
to  inform  Phillips — and  no  fair-minded  person  could 
have  mistaken  his  meaning — that  any  reference  tp  that 
tabulation,  in  advance  of  the  official  determination  by 
the  Judges  of  Election  as  to  the  existence  of  a  quorum, 
would  not  be  in  order.  The  pertinent  portions  of  that 
colloquy,  which  are  set  forth  at  pages  35  to  39  of 
the  Joint  Appendix,  demonstrate  the  absurdity  of  the 
construction  petitioners  seeks  to  place  upon  Mr. 
Hickey’s  reply.  Petitioners’  attempt  to  trump  up  an 
inconsistency  with  subsequent  testimony  by  quoting  that 
reply  out  of  its  context,  and  thus  to  besmirch  the  repu¬ 
tation  of  a  responsible  corporate  official  with  spurious 


charges  of  fraud  and  perjury,  is  wholly  reprehensible. 
(See  Joint  Appendix,  pp.  96-98). 

7.  Since  the  determination  of  the  existence  of  a 
quorum  was,  under  United’s  By-Laws,  exclusively  a 
matter  for  the  Judges  of  Election  (Joint  Appendix, 
p.  5),  the  Chairman  of  the  meeting  did  not  have, 
and  could  not  have  had,  information  as  to  the  existence 
of  a  quorum  which  he  might  properly  report  to  the 
meeting.  Accordingly,  his  statement  that  the  meeting 
did  not  have  information  as  to  whether  a  quorum  was 
present  was  the  only  statement  he  could  truthfully  have 
made  under  the  circumstances. 

8.  The  Company  was  advised  on  the  conduct  of  the 
1947  meeting  by  the  Honorable  Clarence  A.  Souther¬ 
land,  a  distinguished  member  of  the  Delaware  Bar,  who 
has  since  become  Chief  Justice  of  the  Supreme  Court 
of  Delaware.  The  Judges  of  Election  at  the  1947  meet¬ 
ing  were  the  Honorable  Caleb  R.  Layton,  3rd,  attorney 
at  law,  who  now  is  an  Associate  Justice  of  the  Superior 
Court  of  Delaware,  and  Harold  W.  Horsey,  Vice  Presi¬ 
dent  of  the  Wilmington  Trust  Company.  They  had  also 
acted  as  Judges  of  Election  at  the  earlier  meetings  in 
which  Phillips  had  unsuccessfully  waged  contests 
against  United’s  management.  They,  therefore,  knew 
the  procedure  which  had  previously  been  acceptable  to 
Phillips. 

The  1947  vote  on  the  plan  for  future  operations 
has  been  superseded  by  the  provisions  of  the  Final 
Section  11  Plan  approved  by  the  Order  of  June 
26,  1951 

The  fact  is  that,  on  its  own  motion,  the  Commission  took 
the  issues  relating  to  the  1947  vote  out  of  this  procaeding. 
Although  United  established  affirmatively  before  the  Com¬ 
mission  the  regularity  of  that  vote,  the  Commission’s  Staff 
took  the  position  that  the  vote  was  “stale”  and  that  United 
should  be  required,  in  lieu  of  a  new  vote  of  stockholders, 
to  make  provision,  as  outlined  above  (pages  14-15,  ante), 
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for  the  withdrawal  of  any  stockholder  who  did  not  wish  to 
go  along  with  the  investment  company  enterprise. 

The  Company,  in  the  interest  of  a  speedy  solution  of  its 
Section  11  problems,  was  compelled  to  accept  the  Staff’s 
position  in  the  matter.  Moreover,  the  opportunity  for  a 
withdrawal  has  already  been  provided  and  acted  upon. 
Notice  of  this  opportunity,  together  with  a  copy  of  the  Com¬ 
mission’s  Findings  and  Opinion,  as  now  attached  to  one  of 
petitioners’  briefs,  was  sent  to  every  holder  of  United  Com¬ 
mon  Stock.  Although  it  could  not  be  a  part  of  the  record 
prior  to  the  Commission’s  decision,  the  Company  has  duly 
filed  with  the  Commission  under  date  of  July  31, 1951  the  re¬ 
quired  certificate  of  compliance  with  this  part  of  the  Order 
under  review.  That  certificate  shows  that  no  more  than 
4,202  stockholders,  each  owning  less  than  100  shares  of 
United*  Common,  exchanged  their  stock  for  $424,468  in 
cash,  and  no  more  than  1,748  stockholders,  each  owning 
100  shares  or  more  of  United  Common,  exchanged  their 
stock  for  68,749  shares  of  the  Common  Stock  of  Niagara 
Mohawk  Power  Corporation  (and  $13,834  in  cash  in  lieu 
of  fractional  shares). 

The  record  in  this  case  also  shows  that  since  the  1947 
meeting  the  stockholders  of  the  Company  have  been  fre¬ 
quently  advised  of  the  plan  for  future  operations  and  have 
given  the  Company’s  management  increasing  votes  of  con¬ 
fidence.  There  has  been  no  opposition  to  the  election  of 
the  present  Board  of  Directors  since  Phillips’  defeat  at  the 
1947  meeting.  In  1950  the  management  received  the  votes 
of  the  holders  of  approximately  82  per  cent  of  all  the  out¬ 
standing  stock  (Tr.  Doc.  117).  The  1951  meeting  took  place 
after  the  record  in  this  case  was  closed,  but  the  Company’s 
verified  Annual  Supplement  to  its  Registration  Statement 
under  the  Holding  Company  Act  (Form  U5S)  discloses 
that  at  that  meeting  the  Board  of  Directors  was  reelected 
by  the  affirmative  votes  of  the  holders  of  86  per  cent  of  the 
14,529,491  shares  outstanding. 

Even  if  the  question  of  a  vote  of  stockholders  in  favor 
of  the  plan  for  future  operations  were  still  at  issue,  it  is 
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clear  that  the  stockholders  of  The  United  Corporation  have 
overwhelmingly  reaffirmed  the  majority  vote  in  favor  of 
the  plan. 

In  characteristic  fashion  the  petitioners  seek  to  give  the 
false  impression  that  the  stockholders  who  gave  Phillips 
their  proxies  in  1947  remain  his  supporters  in  the  Company 
today.  A  statement  in  the  opinion  of  the  Court  of  Appeals 
for  the  Second  Circuit  in  Committee  for  Common  Stock¬ 
holders  of  The  United  Corporation  v.  Securities  and  Ex¬ 
change  Commission ,  et  al.,  188  F.  (2d)  897  (1951)  is  quoted 
in  support  of  this  false  impression.  In  that  case  the  Court 
sustained  the  Commission  ’s  refusal  to  permit  the  petitioners 
to  use  inaccurate  and  unsupported  charges  against  the  man¬ 
agement  to  resolicit  United’s  stockholders  in  1950,  after  the 
record  in  this  case  had  been  closed.  The  “20%  of  the  stock¬ 
holders”  which  the  Court,  in  that  opinion,  said  supported 
Phillips,  obviously  referred  to  the  result  of  the  1947  vote. 
Everyone  connected  with  the  case  so  understands  the  opin¬ 
ion — and  it  must  be  so  since  Phillips  has  not  solicited  the 
stockholders  since  the  1947  meeting. 

Since  Phillips  has  thus  sought  to  give  this  Court  a  false 
impression  of  the  extent  of  his  current  support  among 
United’s  stockholders,  we  beg  leave  to  submit  the  following 
analysis : 

(1)  Subsequent  to  the  1947  advisory  vote  on  the 
investment  company  proposal  and  the  extensive  pub¬ 
licity  attendant  upon  that  vote  (Joint  Appendix,  pp. 
69-70),  there  has  been  a  turnover  in  United’s  stock  in 
excess  of  10,600,000  shares  of  the  14,529,491  shares  out¬ 
standing  (Joint  Appendix,  p.  103). 

(2)  During  the  course  of  the  current  proceedings 
before  the  Commission  and  since  that  time,  United’s 
stock  has  been  selling  in  the  market  at  prices  (fre¬ 
quently  at  a  premium  above  its  net  asset  value  and 
seldom  at  any  material  discount)  that  afforded  any 
stockholder  desiring  to  terminate  his  investment  in 
United  ample  opportunity  to  do  so  in  the  open  market 
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on  a  fair,  simple  and  expeditious  basis.  (See  schedule 
in  Appendix  attached  to  petitioner  Downing’s  brief.) 

(3)  Of  the  22,000  stockholders  of  record  who  gave 
Phillips  a  proxy  in  1947,  only  10,633  are  still  stock¬ 
holders  of  record. 

(4)  Of  that  number,  7,668  gave  their  proxies  to  the 
management  for  the  1951  Annual  Meeting. 

Our  estimate  is  that  only  the  holders  of  an  insignificant 
amount  of  the  Company’s  stock — probably  not  more  than 
than  iy2  per  cent  of  the  14,072,149  shares  outstanding — can 
conceivably  be  counted  as  supporters  of  Phillips  today. 

Petitioners’  record  of  continuous  and  unsuccessful 
litigation  against  United’s  plans 

As  has  already  been  indicated,  petitioners  Phillips  and 
Downing  have  been  engaged  in  almost  continuous  but  unsuc¬ 
cessful  litigation  and  contests  against  the  management  of 
United  since  1943.1  Phillips  has  opposed  virtually  every 
step  taken  by  United  in  its  program  for  compliance.  So 
notorious  had  his  activities  become  as  early  as  1948  that 
the  Court  of  Appeals  for  the  Second  Circuit  observed  that 


1  Phillips  v.  Securities  and  Exchange  Commission ,  et  al.,  153 
F.  (2d)  27  (C.  A.  2,  1946),  certiorari  denied  328  U.  S!  860. 
Phillips  v.  Securities  and  Exchange  Commission,  et  al. [  No. 
20,051  (C.  A.  2,  1946). 

Downing  v.  Howard,  et  al.,  68  F.  Supp.  6  (Del.  1946) ;  162  F. 

(2d)  654  (1947).  certiorari  denied  332  U.  S.  818. 

Phillips  v.  Securities  and  Exchange  Commission,  et  al.,  Phillips 
v.  The  United  Corporation,  et  al.,  171  F.  (2d)  180  (C.  A.  2, 

1948) . 

Matter  of  The  United  Corporation,  82  F.  Supp.  196  (Del., 

1949)  ;  Appeal  No.  10,059  (C.  A.  3). 

Phillips  v.  Securities  and  Exchange  Commission,  et  al.,  185  F. 
(2d)  746  (C.  A.  D.  C.,  1950). 

Phillips  v.  Securities  and  Exchange  Commission,  et  al.,  No. 
10,601  (C.  A.  D.  C.,  1951). 

Committee  for  Common  Stockholders  of  The  United  Corpora¬ 
tion  v.  Securities  and  Exchange  Commission,  et  al.,  188  F. 
(2d)  897  (C.  A.  2,  1951). 
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it  was  an  “obvious  fact”  that  Phillips’  litigation  had  con¬ 
tributed  to  anv  delay  in  United’s  program  for  compliance. 
Phillips  v.  Securities  and  Exchange  Commission,  et  al., 
Phillips  v.  The  United  Corporation,  et  al.,  171  F.  (2d)  180, 
1S3. 

Phillips  has  at  all  times  made  it  clear  that  he  would  aban¬ 
don  his  opposition  provided  he  were  given  representation 
on  United’s  Board.  Indeed,  at  the  1947  meeting  he  spon¬ 
sored  his  own  plan  for  United,  which  contemplated  the 
continuation  of  the  enterprise,  and  which  provided  for 
representation  for  himself  (Joint  Appendix,  pp.  30-34). 

Despite  his  professed  opposition  to  the  present  Plan 
and  his  belated  claim  that  United  should  be  dissolved,  the 
record  shows  that  Phillips  was,  nevertheless,  prepared  to 
accept  that  Plan  in  its  entirety  provided  he  was  given  a 
seat  on  United’s  Board  (Joint  Appendix,  pp.  106-108). 
Phillips’  attempt  to  explain  away  his  own  statement  in 
this  connection  only  served  to  emphasize  the  fact  that  his 
primary  interest  in  the  proceeding  was  to  obtain  such  rep¬ 
resentation  (Joint  Appendix,  pp.  109-112).  He  seeks  a 
destruction  of  United’s  business  only  if  he  is  refused  a  voice 
in  its  management. 


SUMMARY  OF  ARGUMENT 

The  Section  11  Plan  approved  by  the  Commission’s 
Order  of  June  26, 1951,  which  the  petitioners  ask  the  Court 
to  set  aside,  represents  nothing  more  than  the  “cleanup” 
phases  of  a  program  for  compliance  with  the  Act  which 
has  been  in  operation  for  more  than  eight  years.  That 
program  was  set  in  motion  under  a  basic  Section  11  Order 
adopted  by  the  Commission  on  August  14,  1943.  The  peti¬ 
tioner  Phillips  has  repeatedly  endorsed  that  basic  Order, 
even  while  objecting  to  particular  steps  proposed  by  the 
Company  to  carry  out  its  directives. 
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The  program  of  compliance  has  been  accomplished  by 
United’s  management  with  outstanding  success,  despite  the 
continuously  obstructive  tactics  of  the  petitioner  Phillips. 
The  program  has  been  advantageous  to  all  United  stock¬ 
holders  to  a  degree  that  few  anticipated  when  the  Com¬ 
mission  determined  to  give  United  an  opportunity  to  reset 
its  enterprise. 


The  petitioners’  attempt  to  destroy  the  enterprise  at  this 
late  date  comes  in  the  nature  of  a  reprisal  against  the  man¬ 
agement,  which  has  refused  to  allow  the  petitioner  Phillips 
to  dictate  the  policies  to  be  followed  by  the  Company.  The 
present  contention  that  the  Company  should  be  dissolved 
is  directly  contrary  to  the  position  taken  by  the  petitioners 
at  earlier  stages  of  their  controversies  with  the  manage¬ 
ment.  It  is  nothing  more  than  a  collateral  attack  upon  the 
basic  Section  11  Order,  from  which  no  stockholder  has 
ever  appealed. 


Despite  petitioners  ’  misrepresentations  to  the  contrary, 
the  Act  does  not  require  the  dissolution  of  this  Company. 
It  was  the  express  purpose  of  Congress,  as  found  by  the 
Supreme  Court  of  the  United  States,  to  permit  other 
methods  of  compliance  with  the  Act  which  the  Commission 
might  find  acceptable.  It  has  always  been  recognized  fhat 
divestment  of  control  and  of  securities  unretainable  under 
the  Act,  and  the  transformation  of  a  public  utility  holding 
company  into  an  investment  company  could  be  an  alterna¬ 
tive  to  dissolution. 


The  acceptance  of  this  alternative,  and  the  rejection  of 
various  counter  proposals  which  the  petitioners  have  made, 
relate  to  matters  which  Congress  intended  to  be  placed 
under  the  special  competence  of  the  Commission.  They 
are  policy  decisions  which  the  Supreme  Court  has  held  in 
similar  cases  should  not  be  disturbed. 


The  record  contains  ample  and  substantial  evidence  to 
sustain  the  Commission’s  findings.  The  petitioners’  real 
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complaint  is  simply  that  the  Commission  has  failed  to  agree 
with  their  spokesman.  But  the  Act  contemplates  that  the 
Company,  and  not  a  single  stockholder,  shall  have  the  re¬ 
sponsibility  to  evolve  plans  of  compliance.  A  stockholder 
is  not  “ aggrieved’ ’  within  the  meaning  of  the  statute, 
simply  because  his  personal  views  have  not  been  adopted. 

Even  so,  it  is  difficult  to  find  any  basis  for  concluding 
that  any  of  the  petitioners  has  in  any  manner  been  damaged. 
If  he  did  not  care  to  continue  as  a  stockholder,  he  could  have 
sold  his  stock  during  the  past  year  in  the  open  market  at  a 
premium  above  its  net  asset  value;  or,  last  July,  he  could 
have  exchanged  it  for  shares  of  Niagara  Mohawk  Common 
Stock  on  the  highly  favorable  basis  ordered  by  the  Com¬ 
mission. 


POINT  I 

United’s  plan  to  complete  its  transformation  into  an 
investment  company,  as  approved  by  the  Commission,  is 
fully  authorized  by  the  Act. 

Since  the  Commission  rejected  the  Phillips  scheme  for 
carrying  on  the  affairs  of  The  United  Corporation,  it 
appears  that  the  petitioners  now  are  arguing  that  the  Com¬ 
mission  is  bound  by  law  to  order  the  Company’s  dissolu¬ 
tion.  Nothing  could  be  further  from  the  truth.  Indeed,  in 
seeking  to  sustain  their  contention,  the  petitioners  have 
made  serious  misrepresentations  of  the  definitive  decisions 
of  the  Supreme  Court  on  the  question. 

Thus,  in  the  “brief  for  petitioner  Downing”,  it  is  stated 
(page  21) : 

“The  leading  case  sustaining  the  duty  of  the  SEC 
to  dissolve  a  useless  holding  company  is  American 
Power  &  Light  Co.  v.  SEC,  329  U.  S.  90.  *  •  •” 
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The  Supreme  Court  in  the  American  Power  &  Light 
C ompany  case  made  no  mention  whatsoever  of  any  duty  to 
dissolve  a  company.  On  the  contrary,  it  expressly  recog¬ 
nized  that  the  Act  gave  the  Commission  wide  discretion  in 
selecting  an  appropriate  method  for  meeting  the  require¬ 
ments  of  Section  11  of  the  Act  in  each  particular  case,  and 
that,  such  selection  having  been  made,  review  by  the  Court 
should  be  limited  to  testing  the  propriety  of  the  method 
chosen  from  the  standpoint  of  the  Constitution  and  the  Act. 
In  the  American  Power  &  Light  Company  case  the  Court 
merely  sustained  the  finding  of  the  Commission  that  dissolu¬ 
tion  was  an  appropriate  method  in  that  case.  The  Court 
said  in  part  (329  U.  S.  at  p.  114) : 

Moreover,  §§  11(f)  and  11(g)  specifically  refer 
to  dissolution  or  plans  for  dissolution  of  registered 
holding  companies  or  their  subsidiaries  in  accord¬ 
ance  with  §  11.  Such  statements  would  be  meaning¬ 
less  and  unnecessary  were  dissolution  not  contem¬ 
plated  as  a  possible  remedy  under  §  11(b)  (2).” 

Referring  to  the  legislative  history  of  the  Act,  the  Court 
observed  that,  as  finally  enacted,  the  Act  failed  to  specify 
dissolution  as  a  mandatory  remedy,  and,  moreover,  ex¬ 
tended  the  scope  of  Section  11(e)  relating  to  voluntary 
plans  of  compliance  to  permit  a  voluntary  plan  “for  the 
divestment  of  control,  securities  or  other  assets.  #  *  *”  The 
Court  concluded  on  this  point,  in  part,  as  follows  (329 
U.  S.  at  p.  115) : 

“Thus  the  compromise  bill  which  became  law 
omitted  the  unconditional  provision  of  §  11(b)  (3)  for 
the  elimination  of  all  holding  companies  within  five 
years,  substituting  therefor  the  ‘great-grandfather 
clause’  of  §  11(b)  (2),  and  gave  the  Commission  dis¬ 
cretion  to  determine  the  necessary  steps  for  compli¬ 
ance  instead  of  specifying  reorganization  or  dissolu¬ 
tion.  There  is  nothing  to  indicate  that  the  framers 
of  the  compromise  bill  meant  to  forbid  reorganiza¬ 
tion  or  dissolution  as  remedies  which  the  Commission 
might  choose.  Indeed,  the  fact  that  these  two 
remedies  had  been  previously  specified  is  strong  evi- 
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dence  that  they  were  in  the  minds  of  those  who  wrote 
the  portion  of  §  11(b)  (2)  now  under  consideration 
and  that  those  persons  merely  wished  not  to  restrict 
the  Commission  to  those  two  remedies;  they  thus 
gave  the  Commission  discretion  to  choose  whatever 
remedy  it  felt  necessary .  *  #  *” 

A  similarly  flagrant  misrepresentation  of  the  case-law 
on  this  question  is  made  in  the  petitioners’  statement  con¬ 
cerning  the  decision  of  the  Supreme  Court  in  Otis  &  Co.  v. 
Securities  and  Exchange  Commission,  323  TJ.  S.  624.  The 
petitioners’  brief  states  (Downing  brief,  page  27): 

“That  Congress  gave  the  SEC  the  mandatory 
duty  and  power  to  compel  by  dissolution  ‘the  elimi¬ 
nation  of  holding  companies  deemed  uneconomic’ 
is  the  basic  and  essential  point  upon  which  both  the 
majority  and  minority  opinions  turn  in  Otis  &  Co.  v. 
SEC,  323  U.  S.  624,  637.”  (Italics  in  Petitioner’s 
Brief. ) 

The  words  “the  elimination  of  holding  companies 
deemed  uneconomic”  are  quoted  entirely  out  of  context. 
What  the  Court  said  was  as  follows  (323  U.  S.  at  pp. 
636-637) : 

“•  #  #  Of  course,  Congress  would  wish,  in  simplify¬ 
ing  a  holding  company  system  capital  structure,  to 
preserve  values  to  investors,  not  to  destroy  them. 
Consequently,  while  giving  the  Commission  power 
to  compel  the  elimination  of  holding  companies 
deemed  uneconomic,  it  allowed  the  affected  com¬ 
panies  to  propose  plans  to  the  Commission  to 
effectuate  the  objects  and  the  Commission  to  approve 
such  plans  when  they  were  considered  ‘fair  and 
equitable.’  ” 

The  Court  also  said  (323  U.  S.  at  pp.  637-638) : 

“•  •  •  Nor  should  common  stock  values  be  made 
to  depend  on  whether  the  Commission,  in  enforcing 
compliance  with  the  Act,  resorts  to  dissolution  of  a 
particular  company  in  the  holding  company  system, 
or  resorts  instead  to  the  devices  of  merger  or  con- 
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solidation,  which  would  not  run  afoul  of  a  charter 
provision  formulated  years  before  adoption  of  the 
Act  in  question.  #  •  •” 

The  Court’s  dictum  in  the  Gtis  case,  therefore,  is  not 
that  the  Commission  has  “the  mandatory  duty”  to  dissolve 
uneconomic  holding  companies,  but  that,  although  having 
the  power  to  do  so,  the  Commission  presumably  would, 
when  possible,  effectuate  the  objects  of  the  Act  in  other 
ways  (e.g.  reorganization)  so  as  to  preserve  values  for 
investors. 

j 

Even  this  is  not  “the  basic  and  essential  point  upon 
which”  the  case  turns.  That  point  related  to  the  power  of 
the  Commission  to  disregard  certain  provisions  of  the  hold¬ 
ing  company’s  charter. 

This  Court  in  its  prior  decision  on  United’s  program 
for  Section  11  compliance  recognized  the  authority 
of  the  Commission  to  approve  a  plan  other  than  for 
the  dissolution  of  the  Company 

In  its  decision  in  Phillips  v.  Securities  and  Exchange 
Commission ,  185  F.  (2d)  746  (C.  A.  D.  C.  1950),  this  Court 
rejected  the  claims  of  the  present  petitioner  Phillips  with 
respect  to  an  earlier  step  in  IJnited’s  program  of  compli¬ 
ance.  In  that  case  the  Court  observed  that  Phillips  also 
called  for  the  “immediate  dissolution”  of  United.  Refer¬ 
ring  to  the  substantial  compliance  with  the  directives  of  the 
Commission’s  basic  1943  Order  which  had  already  been 
effected,  the  Court  said  (185  F.  (2d)  at  p.  750) : 

“  •  •  *  Progress  of  this  sort  is  not  lightly  to  be  undone 
by  a  forced  interpretation  of  the  statute.” 

The  Court  summarized  the  objectives  of  the  Act  as 
follows  (185  F.  (2d)  at  p.  749) : 

“Reading  of  the  Act  as  a  whole  shows  that  simple 
destruction  of  holding  companies  was  not  what  Con¬ 
gress  had  in  mind.  Instead,  Congress  was  interested 
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in  the  protection  of  the  vast  number  of  investors 
who  during  the  boom  years  had  suffered  by  being 
induced  to  purchase  shares  in  holding  companies, 
without  obtaining  either  adequate  information  or  an 
adequate  degree  of  representation  or  control.  Other 
congressional  objectives  were,  of  course,  to  bring 
about  more  effective  regulation  of  operating  utility 
companies  and  holding  companies,  and  better  service 
to  users  of  utility  products  and  services.  To  this 
end,  Congress  provided  for  the  registration  of  hold¬ 
ing  companies,  and  for  their  continued  regulation. 
And,  through  the  operation  of  Section  11  of  the  Act, 
Congress  intended  to  bring  about  a  simplification  of 
those  companies,  the  elimination  of  abuses,  and  the 
creation  of  better  integrated  and  better  regulated 
systems — followed  by  continued  regulation  in  every 
case  where  a  registered  holding  company  was  per¬ 
mitted  to  remain  in  existence.’ ’ 

The  Court  also  recognized  that  dissolution  of  United 
was  not  mandatory  under  the  Act.  Noting  that  a  final  plan 
for  United’s  compliance  had  not  been  approved,  the  Court 
said  (185  F.  (2d)  at  p.  750) : 

“While  the  Commission  speaks  of  the  filing  of  a 
comprehensive  plan  which  will  complete  United’s 
‘transformation  into  an  investment  company,’  we 
do  not  regard  this  as  a  decision  by  the  Commission 
against  dissolution  and  in  favor  of  the  formation  of 
an  investment  company.  The  Commission’s  actions 
taken  as  a  whole,  including  its  statement  that  there 
has  been  no  ‘final  determination  of  whether  and  on 
what  terms  United  will  become  an  investment  com¬ 
pany’  (Holding  Company  Act  Release  No.  9431,  p.  6), 
and  its  decision  to  allow  Phillips  to  ‘explore  all 
issues’  in  the  reorganization  proceedings  (id.  at  pp. 
7-8),  indicate  that  dissolution  may  still  be  ordered 
if  other  alternatives  (such  as  the  company's  plan) 
are  not  found  acceptable 

Moreover,  the  Court  made  a  special  point  of  the  indi¬ 
cated  purpose  of  Congress,  as  stated  in  the  concurring 
opinion  of  Mr.  Justice  Rutledge  in  the  American  Power  & 
Light  Co.  case,  to  allow  companies  affected  by  the  Act  “to 
work  out  a  plan  of  reorganization  to  make  unnecessary 
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the  issuance  of  an  involuntary  order  for  its  reorganiza¬ 
tion.  •  *  •” 

What  has  now  happened  is  that,  upon  the  basis  of  a 
full  record  before  it,  the  Commission  has  found  that 
United’s  plan  to  complete  its  transformation  into  an  invest¬ 
ment  company,  to  be  regulated  as  such  under  the  Invest¬ 
ment  Company  Act  of  1940 ,  is  an  acceptable  alternative  to 
dissolution. 

It  was  the  clearly  expressed  purpose  of  Congress 
that  a  holding  company  should  be  permitted  to 
transform  itself  into  an  investment  company 

One  of  the  gravest  questions  concerning  the  Public 
Utility  Holding  Company  Act  at  the  time  it  was  before 
the  Congress  was  whether  it  amounted  to  ‘  ‘  a  death  sen¬ 
tence”  upon  each  and  every  holding  company  that  would 
become  subject  to  its  provision.  The  proponents  of  the 
bill  were  explicit  in  denying  that  any  such  death  sentence 
would  be  mandatory.  A  reference  to  the  debates  and  con¬ 
ference  reports  on  the  bill  in  its  several  phases  makes  this 
unmistakably  clear.  \ 

In  compliance  with  the  Court’s  request  that  we  avoid 
duplicating  the  Commission’s  argument  in  our  brief,  we 
are  omitting  specific  references  to  the  numerous  statements 
of  the  proponents  of  the  Holding  Company  Act,  at  the  time 
it  was  being  considered  for  enactment.  We  are  advised 
that  the  brief  for  the  Commission  will  contain  those  refer¬ 
ences  together  with  other  citations  to  show  that  Congress 
certainly  did  not  intend  to  compel  the  dissolution  of  each 
and  every  holding  company,  but  expressly  recognized  that 
full  compliance  with  Section  11  of  the  Act  could  be  achieved 
by  methods  short  of  that  lethal  procedure,  and  particularly 
under  a  program  to  transform  a  holding  company  into  an 
investment  company. 

Not  only  do  the  sources  of  Congressional  purpose  clearly 
reveal  this  construction  of  the  Act,  but  also  they  show  that 
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the  Act,  which  was  passed  by  the  narrowest  of  margins, 
would  most  probably  have  been  defeated  if  this  flexibility  in 
its  application  had  not  been  assured. 

The  basic  1943  Order  was  itself  a  ruling,  appeal- 
able  at  the  time  it  was  entered,  that  the  Commis¬ 
sion  was  authorized  under  the  Act  to  approve  an 
acceptable  plan  for  compliance  that  did  not  involve 
a  dissolution  of  the  Company 

In  the  light  of  the  legislative  history  of  the  Act  and  the 
expressed  views  of  authorized  spokesmen  for  the  Commis¬ 
sion,  there  can  be  no  question  that,  at  the  time  it  entered  the 
Order  of  August  14,  1943,  the  Commission  recognized  that 
dissolution  of  The  United  Corporation  was  not  mandatory 
under  the  Act.  It  is  clear  also  that  by  the  same  decision  the 
Commission  showed  that  it  was  prepared  to  accept  and 
approve  an  alternative  method  of  compliance.  Its  Findings 
supporting  the  1943  Order  recognized  that  a  program  for 
the  retirement  of  the  Company’s  Preference  Stock  and  for 
divestment  of  its  excess  holdings  of  the  securities  of  statu¬ 
tory  subsidiaries  in  such  a  manner  and  to  such  a  degree  as 
to  insure  that  United  would  not  be  in  a  position  to  exercise 
a  controlling  influence  over  those  companies,  would,  indeed, 
be  an  acceptable  alternative  to  dissolution.  The  only  ques¬ 
tion  the  Commission  had  was  whether  United  would  be  able 
to  perform  a  task  of  such  magnitude. 

We  have  already  referred  to  the  outstanding  success  with 
w'hich  United  has  carried  out  the  program.  (See  pages 
10-12,  ante).  Under  such  circumstances,  the  Commission’s 
approval  in  this  proceeding  of  the  remaining  steps  and  its 
acceptance  of  the  program  as  an  alternative  to  dissolution 
are  necessary  consequences  of  the  basic  Order  of  nine  years 
ago. 


"We  submit,  therefore,  that  the  Commission’s  decision  in 
1943,  together  with  its  Orders  approving  successive  steps  of 
compliance  by  United,  amount  to  an  administrative  con- 
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struction  of  the  requirements  of  the  Act  which  is  entitled  to 
very  great  weight. 

Boutell  v.  Walling,  Wage  and  Hour  Administrator, 
327  U.  S.  463,  471  (1946) ; 

Charles  Hughes  &  Co.,  Inc.  v.  Securities  and  Ex¬ 
change  Commission,  139  F.  (2d)  434,  437  (C.  A. 
2,  1943) ;  certiorari  denied  321  IJ.  S.  786. 

The  petitioner  Phillips  has  conceded  that  dissolu¬ 
tion  of  United  is  not  mandatory  under  the  Act 

Kecently  the  petitioner  Phillips  has  been  “blowing  hot 
and  cold”  on  the  question  of  dissolving  the  Company. 
The  two  briefs  for  the  petitioners  in  the  present  case  (one 
containing  Points  “One”  and  “Two”  of  the  petitioners’ 
argument  and  the  other  containing  Points  “Three”  to 
“Seven”)  reflect  this  vacillation  which,  we  suggest,  is  care¬ 
fully  studied.  Even  now  the  petitioner  would  not  be  for 
dissolution  if  his  scheme  for  managing  the  Company  were 
adopted.  Indeed,  it  appears  that  he  would  not  argue  for 
dissolution  if  he  were  given  a  place  on  United’s  Board 
(Joint  Appendix,  pp.  106-112)  or  if  certain  officers  and 
counsel  of  the  Corporation  were  discharged  (See  Petition). 

Moreover,  the  record  is  clear  that,  when  pressed  to  it, 
the  petitioner  Phillips  has  never  been  willing  to  tell  the 
stockholders  that  he  favored  dissolution  of  their  Company. 
On  the  contrary,  he  has  categorically  stated  that  dissolution 
would  not  benefit  the  stockholders. 

i 

While  the  1943  proceeding  was  still  pending  before  the 
Commission  for  decision,  Phillips  commenced  a  proxy  con¬ 
test  to  obtain  seats  for  himself  and  three  of  his  nominees 
on  United’s  Board  of  Directors.  In  answer  to  a  question 
put  to  him  by  the  management  during  the  course  of  the 
contest  as  to  whether  he  would  oppose  dissolution  of  United, 
Phillips  replied  in  supplementary  proxy  solicitation  ma¬ 
terial  : 

“Certainly  I  would  if  the  dissolution  were  at  the 
expense  of  the  stockholders.  In  my  judgment,  dis - 
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solution  at  this  time  is  obviously  not  to  the  benefit  of 
either  the  Common  or  Preference  stockholder” 
(Joint  Appendix,  p.  18). 

Moreover,  in  a  brief  filed  three  years  later  in  the  Su¬ 
preme  Court  of  the  United  States,  Phillips  said: 

“The  United  Corporation  is  a  public  utility  hold¬ 
ing  company  and  is  incorporated  under  the  laws  of 
the  State  of  Delaware.  Its  capital  structure  is  free 
of  debt  and  consists  exclusively  of  two  classes  of 
stock,  Preferred  and  Common.  By  its  order  of  Au¬ 
gust  14,  1943  the  Securities  and  Exchange  Commis¬ 
sion  directed  United  to  reduce  these  two  classes  to 
one  class  of  stock,  namely  Common.  In  the  Matter 
of  The  United  Corporation,  Holding  Co.  Act  Release 
No.  4478.  Petitioner  at  no  time  has  complained  of 
this  order.  The  assets  of  United  consist  almost  ex¬ 
clusively  of  stocks  in  public  utility  holding  companies 
and  the  1943  order  also  required  United  to  cease  to 
be  a  holding  company.  This  direction  at  no  time  has 
been  the  subject  of  petitioner’s  complaint.  Peti¬ 
tioner’s  objections  are  directed  at  the  methods  by 
which  United  at  the  Commission’s  direction  has 
sought  to  comply  with  the  1943  order.” 

Phillips  v.  Securities  and  Exchange  Commission , 
et  al.y  328  U.  S.  860. 


The  Commission’s  Order  of  1943  wTas  based  upon  its 
findings  that  “all  of  the  problems  we  have  raised  will  be 
effectively  dealt  with  should  United  actually  succeed  in 
ceasing  to  be  a  holding  company”  and  that  “under  all  the 
circumstances  of  this  case  we  have  determined  that  we  will 
withhold  the  issuance  of  a  dissolution  order  and  will  require 
only  that  United  correct  the  inequitable  distribution  of 
voting  power  within  its  own  company  by  recapitalizing 
with  a  single  class  of  stock  and  that  it  shall  cease  to  be  a 
holding  company.” 

Phillips  ’  express  endorsement  of  that  Order,  we  submit, 
necessarily  includes  an  acceptance  of  the  basic  proposition 
that  the  Act  itself  does  not  make  the  dissolution  of  United 
mandatory. 
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To  the  extent  that  the  petitioners  are  at  this  late  date 
arguing  against  that  basic  proposition,  they  are  engaging 
in  a  collateral  attack  upon  the  1943  Order.  This  may  not 
be  allowed. 

Watab  Paper  Co.  v.  Northern  Pac.  Ry.  Co.,  154  F. 
(2d)  436  (C.  A.  8,  1946) ; 

Berg,  et  al.  v.  Cincinnati,  Newport  &  Covington  Ry. 
Co.,  et  al.,  56  F.  Supp.  842  (E.  D.  Ky.,  1944) ; 

Harris  v.  Central  Nebraska  Public  Power  &  Irri¬ 
gation  Dist.,  29  F.  Supp.  425  (Neb.,  1938). 

POINT  II 

The  matters  to  which  the  petitioners  object  are  pe¬ 
culiarly  within  the  administrative  competence  of  the 
Commission  and  its  decision,  being  based  on  substantial 
evidence  and  in  accordance  with  legal  standards,  is  not 
subject  to  reexamination. 

It  may  be  that  the  petitioners  have  misrepresented  the 
decisions  of  the  Supreme  Court  on  the  question  of  disso¬ 
lution,  because  they  realize  that,  unless  they  can  show 
that  dissolution  is  mandatory,  the  judgment  of  the  Com¬ 
mission  on  an  acceptable  alternative  must  prevail.  (See 
pages  32-35,  ante). 

But  the  Supreme  Court  has  been  equally  emphatic  in 
holding  that  it  will  not  * 4 disturb”  any  determination  of 
the  Commission  “made  in  an  area  in  which  Congress  had 
delegated”  policy  decisions  to  the  Commission  ( Securities 
and  Exchange  Commission  v.  Central  Illinois  Corp.,  338 
U.  S.  96  (1949)). 

Not  only  the  basic  question  of  an  acceptable  alternative 
to  dissolution,  but  also  the  other  objections  urged  by  the 
petitioners,  relate  to  matters  which  are  within  this  area  or, 
in  the  case  of  certain  other  proposals  made  by  Phillips 
which  the  Commission  refused  to  adopt,  lie  entirely  outside 
any  power  conferred  on  the  Commission  by  the  Act. 


42 

The  stenographer’s  minutes  alone  in  the  record  of  this 
proceeding  before  the  Commission,  exclusive  of  volumi¬ 
nous  exhibits,  matter  incorporated  by  reference  and  the 
like,  comprise  4595  pages.  Therein  may  be  found  ample 
and  substantial  evidence  to  support  every  finding  made 
and  every  conclusion  reached  by  the  Commission.  We  com¬ 
ment  on  the  most  important  of  those  matters  as  follows : 

1.  The  withdrawal  Offers. 

Petitioners  in  their  briefs  before  this  Court  contend 
that  the  opportunity  afforded  stockholders  to  exchange 
their  shares  of  United  for  shares  of  Niagara  Mohawk 
Common  was  inadequate  and  unfair.  Yet,  in  a  letter  dated 
December  11,  1951  sent  to  the  Chairman  of  the  Commission 
to  support  a  claim  for  fees,  the  petitioner  Phillips  sought 
to  take  credit  for  this  feature  of  United’s  plan  (a  credit 
which  we  do  not  concede).  He  said: 

“•  •  *  Such  a  provision  was,  after  much  delay,  in 
fact  incorporated  in  the  plan  approved  by  the  S.  E.  C. 
on  June  26,  1951,  was  made  effective  in  July  1951, 
and  has  since  expired  by  limitation.  More  than  5,900 
stockholders  of  United  accepted  the  offers  made 
pursuant  to  this  provision.  In  this  connection,  you 
are  also  aware  from  the  record  that  as  a  result  of 
my  objections  the  ratio  of  assets  received  bv  ex¬ 
changing  holders  of  100  or  more  shares  of  United 
stock  was  improved  over  that  proposed  by  both  the 
Division  and  the  management ;  that  I  alone  proposed 
an  improvement  in  the  ratio;  and  that  I  first  pro¬ 
posed  and  was  seconded  by  the  Division  that  the 
holders  of  99  shares  or  less  receive  100  per  cent  net 
asset  value  in  cash  rather  than  95  per  cent  as  pro¬ 
posed  by  the  management.”  (Italics  in  original.) 

This  is  another  example  of  the  manner  in  which  Phillips 
“blows  hot  and  cold”  according  to  the  immediate  circum¬ 
stance  of  his  chagrin. 

In  any  event,  the  Commission’s  opinion  dealing  with 
the  purchase  and  exchange  offers  shows  that  all  the  various 
and  exceedingly  complicated  factors  involved  were  care- 
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fully  analyzed  upon  the  basis  of  a  record  that  contained 
extensive  data  and  expert  testimony.  This  comprehensive 
analysis  resulted  in  the  Commission’s  agreement  with  its 
Staff  that  the  cash  offer  proposed  by  United  be  increased, 
and,  as  to  the  Exchange  offer,  the  rejection  of  both  the 
formula  proposed  by  United  and  that  recommended  by  the 
Staff  and  the  substitution  of  the  Commission’s  own  formula. 

The  Commission  concluded  that  an  exchange  offer  based 
on  a  formula  which  worked  out  to  1  share  of  Niagara  Mo¬ 
hawk  Common  for  5.2  shares  of  United  Common  would 
provide  United’s  stockholders  with  an  opportunity  to  leave 
the  enterprise  on  a  fair  and  equitable  basis.  Surely,  that 
was  a  determination  calling  for  the  expert  and  informed 
judgment  of  the  Commission,  as  the  administrative  body 
holding  a  Congressional  mandate  under  the  Act. 

2.  The  reduction  of  United’s  holdings  of  voting  securi¬ 
ties  of  present  and  former  statutory  subsidiaries  to  4.9  per 
cent. 

Petitioners  contend  that  all  voting  securities  of  such 
subsidiaries  should  be  disposed  of  forthwith,  ignoring  the 
fact  that  they  are  good  income  producers  and  that  their 
gradual  sale  over  a  period  of  years  will,  because  of  the  high 
original  cost  to  United  of  most  of  them,  preserve  sub¬ 
stantial  tax  advantages  to  United’s  stockholders  (Joint 
Appendix,  pp.  79-83). 

In  arriving  at  its  conclusion  that  a  reduction  of  holdings 
of  voting  securities  in  present  and  former  statutory  sub¬ 
sidiaries  to  the  4.9  per  cent  level  would  be  sufficient,  the 
Commission  had  before  it  United’s  record  of  substantial 
divestment  of  such  securities  over  the  eight  years  which 
had  elapsed  since  the  basic  Order  of  1943.  By  that  divest¬ 
ment  program,  United  had  reduced  its  holdings  of  voting 
securities  from  26.1  per  cent  to  5.2  per  cent  in  The  United 
Gas  Improvement  Company ;  from  23.2  per  cent  to  11.7  per 
cent  in  the  Niagara  Hudson  System ;  from  19.6  per  cent  to 
5.5  per  cent  in  the  Columbia  Gas  System ;  and,  from  13.9  per 
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cent  to  3.5  per  cent  in  the  Public  Service  System.2  The 
Commission  also  had  United’s  commitment  to  sell  as  soon 
as  practicable  all  of  its  holdings  in  South  Jersey  Gas  Com¬ 
pany,  the  only  other  subsidiary. 

Moreover,  the  record  showed  that,  since*1943,  represen¬ 
tatives  of  United  had  voluntarily  relinquished  directorates 
in  all  of  United’s  subsidiaries  except  South  Jersey,  and 
United  had  stipulated  that  its  representatives  on  the  South 
Jersey  Board  would  resign  upon  the  sale  of  its  holdings  in 
that  company. 

This  determination  by  the  Commission  as  to  the  extent 
to  which  further  divestments  by  United  were  necessary 
was  fully  justified  by  the  record.  It  was  the  type  of  deter¬ 
mination  which  only  the  Commission  with  its  intimate 
knowledge  of  the  background  of  United’s  relationship  with 
its  existing  and  former  statutory  subsidiaries  and  of 
United’s  plans  for  future  operation,  was  in  a  position  to 
make.  It  involved  the  exercise  of  expert  judgment  “in 
an  area  in  which  Congress  had  delegated”  to  the  Commis¬ 
sion  the  power  to  make  decisions. 

3.  Petitioners'  rejected  proposals. 

As  might  be  expected  in  view  of  Phillips  ’  continuous  at¬ 
tempts  over  the  years  to  obstruct  United’s  program  for 
compliance  wfith  the  Act,  petitioners  sought  to  have  the 
Commission  adopt  certain  proposals  which  were  diametri¬ 
cally  opposite  to  the  provisions  of  United’s  Plan.  Thus, 
since  the  Plan  provided  that  sufficient  shares  of  Niagara 

2  Since  the  Order  of  June  26,  1951,  United  has  further  reduced 
its  holdings  of  the  voting  securities  of  The  United  Gas  Improve¬ 
ment  Company  to  less  than  one  per  cent  by  means  of  an  exchange 
of  Capital  Stock  of  that  company  for  securities  held  in  the  U.  G.  I. 
portfolio  ( Matter  of  The  United  Corporation,  File  No.  70-2632). 
Moreover,  by  subsequent  sales.  United’s  holdings  in  Columbia  Gas 
have  now  been  reduced  below  5  per  cent,  and  United’s  holdings  of 
Niagara  Mohawk  voting  securities  have  been  reduced  to  9.8  per  cent 
by  virtue  of  United’s  withdrawal  offer  and  the  sale  of  additional 
shares  of  Common  Stock  by  Niagara  Mohawk  to  the  public  in 
December,  1951. 
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Mohawk  Common  be  sold  to  reduce  United’s  holdings  of 
voting  securities  to  4.9  per  cent,  the  petitioners  countered 
with  the  proposal  to  distribute  all  United’s  holdings  of  such 
stock  to  its  stockholders ;  and,  since  the  Plan  provided  that 
United,  after  full  compliance  with  the  Act,  operate  as  a 
closed-end ,  non-diver  sifted  investment  company,  the  peti¬ 
tioners  urged,  on  the  contrary,  that  it  become  an  open-end, 

diversified  investment  company. 

♦ 

It  should  be  emphasized  that  it  is,  at  the  very  least, 
doubtful  that  the  petitioners  had  any  right  to  file,  or  to  have 
considered  by  the  Commission,  a  “plan”  of  their  own 
design.  On  this  point,  the  Supreme  Court  of  the  United 
States  has  stated  in  Securities  and  Exchange  Commission 
v.  Chenery  Corporation,  et  ad.,  318  U.  S.  80,  91  (1943) : 

“*  *  *  The  Act  vests  in  the  officers  and  directors 
of  a  holding  company  registered  under  the  Act  broad 
powers  as  representatives  of  all  the  stockholders. 
Besides  the  Commission,  only  the  management  can 
initiate  a  proceeding  before  the  Commission  to  sim¬ 
plify  the  corporate  structure  and  to  effect  a  fair  and 
equitable  distribution  of  voting  power  among  security 
holders.  Only  the  management  can  amend  a  plan 
under  §§  7  and  11  (e),  and  this  it  may  do  at  any 
time;  only  the  management  can  withdraw  the  plan, 
and  this  too  it  may  do  at  will;  and  even  after  the 
Commission  has  approved  a  plan,  it  cannot  be  carried 
out  without  the  consent  of  the  management.  ”3 

This  Court  has  already  given  express  recognition  to  the 
possibility  that  no  such  right  exists  in  affirming  an  earlier 
Order  of  the  Commission  which  petitioner  Phillips  had 
appealed  ( Phillips  v.  Securities  and  Exchange  Commission, 
et  al,  185  F.  (2d)  746,  750-751  (1950)). 

It  is  now  well  established  that  the  existence  of  an 
alternative  possibility  does  not  render  unfair  or  inequitable 
a  Section  11  plan  proposed  by  the  Company  ( Lahti  v.  New 

3  See  also  Commonwealth  &  Southern  Corporation  v.  Securities 
and  Exchange  Commission,  134  F.  (2d)  747,  751  (C.  A.  3,  1943) ; 
Lahti  v.  New  England  Power  Association,  et  al.,  160  F.  (2d)  845 
(C.  A.  1, 1947). 
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England  Power  Association,  et  al.,  160  F.  (26)  845,  850  (C. 
A.  1,  1947)). 

Nevertheless,  the  Commission  gave  the  most  careful 
consideration  to  petitioners’  various  proposals  in  this  pro¬ 
ceeding.  Analysis  of  these  proposals  demonstrates  that, 
even  assuming  the  right  of  petitioners  to  make  them,  the 
Commission  was  fully  justified  in  its  refusal  to  engraft 
them  upon  United’s  Plan.  As  the  Supreme  Court  has 
stated,  “the  relation  of  remedy  to  policy  is  peculiarly  a 
matter  for  administrative  competence.”4 

(a)  The  proposal  that  all  of  United’s  holdings  of 
Niagara  Mohawk  Common  he  distributed  to.  its  stockholders. 

No  good  reason  is  advanced  why  United’s  holdings  in 
this  particular  company  should  be  wholly  eliminated. 

The  securities  in  question  have  an  indicated  market 
value  of  approximately  $24,474,492.  They  represent  ap¬ 
proximately  37  per  cent  of  United’s  assets.  No  argument 
is  required  to  demonstrate  that  distribution  of  these  securi¬ 
ties  would  involve  a  radical  reduction  in  the  amount  of 
assets  available  for  use  in  United’s  future  operations  as 
an  investment  company  and  a  corresponding  serious  im¬ 
pairment  in  the  flexibility  of  those  operations. 

Distribution  would  also  result  in  substantial  dissipation 
of  the  valuable  tax  advantage  appertaining  to  the  United 
stock,  and  might  jeopardize  the  premium  position  held  by 
United  Common  Stock  in  the  securities  markets  (Joint 
Appendix,  pp.  79-83). 

Finally,  there  is  no  evidence  that  any  substantial  num¬ 
ber  of  stockholders  desire  such  a  distribution.  Stockholders 
who  wanted  to  transfer  their  investment  from  United  to 
Niagara  Mohawk  were  afforded  an  opportunity  to  do  so  on  a 
fair  and  equitable  basis  under  the  July,  1951  exchange  offer. 
Relatively  few  accepted. 

4  See  Phelps  Dodge  Corporation  v.  N.  L.  R.  B.,  313  U.  S.  177, 
194 ;  see  also  International  Association  of  Machinists  v.  N.  L.  R.  B., 
311  U.  S.  72,  82;  Federal  Security  Adm’r  v.  Quaker  Oats  Co., 
318  U.  S.  218,  233. 
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Here  again  the  Commission’s  decision  was  founded  on 
substantial  evidence  and  lay  in  its  own  special  area  of  dis¬ 
cretion.  No  legal  right  of  the  petitioners  was  disturbed 
by  that  determination. 

(b)  The  proposal  that  United’s  operations  as  an  invest¬ 
ment  company  he  limited  to  those  of  an  open-end,  diversified 
company . 

This  proposal  assumes  that  the  Commission  has  the 
authority  under  the  Holding  Company  Act  to  dictate  how 
United  shall  function  as  an  investment  company  after  it  has 
fully  complied  with  the  basic  Order  of  1943  and  ceased  to 
be  a  holding  company.  Yet,  the  petitioners  do  not  under¬ 
take  to  disclose  the  source  of  this  extraordinary  power 
which  they  assume  the  Commission  to  possess.  Nor  do 
they  cite  a  single  case  in  which  the  Commission  has  at¬ 
tempted  to  exercise  this  purported  power.5 

The  plain  fact  is  that  Congress  never  gave  the  Commis¬ 
sion  the  authority  to  condition  its  approval  of  a  plan  for 
compliance  with  the  Holding  Company  Act  upon  an  under¬ 
taking  by  the  company  involved  to  operate  in  the  future  as 
a  particular  type  of  investment  company.  Nor  does  the 
Investment  Company  Act  of  1940  (Act  of  August  22,  1940, 
c.  686,  Title  I,  54  Stat.  789,  U.  S.  C.  Title  15,  §  80a)  confer 
such  power  upon  the  Commission.  All  that  is  required 
under  that  Act  is  that  an  investment  company  shall,  upon 
registration,  set  forth  its  proposed  mode  of  operations  which 
thereafter  may  not  be  changed  without  stockholder  ap¬ 
proval  (Title  I,  §  13,  54  Stat.  811,  U.  S.  C.,  Title  15,  §  80a-13). 

•  The  Commission  itself  is  given  no  authority  to  dictate  such 
a  plan. 


5  The  petitioners’  reference  to  the  case  of  Central  States  Elec¬ 
tric  Corporation,  et  al.  v.  Austrian,  et  al.  is  wholly  misleading.  The 
company  involved  in  that  case,  a  bankrupt,  moribund  shell  in 
reorganization  under  Section  X  of  the  Bankruptcy  Act,  was  already 
a  registered  investment  company  under  the  Investment  Company 
Act  of  1940.  However,  the  crucial  difference  is  that  the  proposal 
for  open-ending  in  that  case  was  made  by  the  Trustees  of  the  com¬ 
pany,  who  were  charged  with  the  responsibilities  of  management. 
The  Commission  merely  assented  to  that  proposal  of  the  manage¬ 
ment. 
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Apart  from  the  question  of  jurisdiction,  there  were 
sound  and  compelling  reasons  for  the  Commission  to  reject 
these  demands  of  the  petitioners.  At  the  1947  Annual 
Meeting,  United’s  stockholders  gave  their  approval  to  a 
closed-end,  non-diversified  program.  Since  that  time, 
United’s  intentions  to  function  as  a  closed-end  non-diversi¬ 
fied  company  had  been  widely  disseminated  (Joint  Ap¬ 
pendix,  pp.  69-70).  Moreover,  there  had  been  a  turnover 
in  United’s  stock  in  excess  of  10,600,000  shares  of  the 
14,529,491  shares  outstanding  (Joint  Appendix,  p.  103). 

Under  these  circumstances,  the  petitioners’  proposed  con¬ 
version  of  United  into  an  open-end  diversified  company 
would  devote  the  funds  which  its  security  holders  have  in¬ 
vested  in  United  to  a  purpose  radically  different  from  that 
contemplated.  For,  open-end  and  closed-end  companies  are 
profoundly  different.  The  open-end  company  must  be  con¬ 
tinuously  engaged  in  selling  its  own  stock  in  order  to  balance 
withdrawals  by  stockholders  desiring  to  leave  the  enterprise. 
This  activity,  of  course,  involves  the  setting  up  of  a  large 
sales  force  or  an  alliance  with  an  organization  having  such 
facilities,  and  a  resultant  levy  upon  new  investors  of  a  load¬ 
ing  charge  to  defray  the  expenses  of  selling. 

More  important  from  the  standpoint  of  United’s  stock¬ 
holders,  however,  is  the  fact  that  open-end  companies  are, 
as  a  practical  matter,  closely  restricted  to  investments  in 
highly  marketable  listed  securities,  and  are  effectively  pre¬ 
cluded  from  taking  advantage  of  opportunities  for  profits 
from  unusual  market  situations  such  as  reorganizations, 
estate  liquidations,  etc.  This  limitation  upon  the  flexibility 
of  the  open-end  company  is  necessary  to  guard  against  the 
situation  where  withdrawals  by  security  holders  become  so 
substantial  as  to  make  formidable  the  task  of  selling  new 
securities. 

Similarly,  the  additional  limitation  upon  flexibility  of 
operation  which  would  result  from  a  requirement  that 
United  become  a  diversified,  rather  than  a  non-diversified, 
company  was  not  in  the  contemplation  of  those  stockholders 
who  approved  the  proposed  investment  program  in  1947 
or  who  purchased  their  stock  thereafter. 
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Furthermore,  it  has  been  held  that  Congress  intended 
in  Section  11  (e)  of  the  Act  that  management  should  be 
afforded  latitude  in  selecting  from  available  methods  of 
compliance  the  one  it  considers  most  appropriate.6  Con¬ 
sequently,  the  Commission  has  consistently  held  that 
counter-proposals  by  stockholders  should  not  be  adopted 
unless  management  proposals  are  unfair  or  not  in  con¬ 
formity  with  the  Act.7  An  open-end,  diversified  operation 
is,  of  course,  not  necessarily  superior  to  a  closed-end,  non- 
diversified  operation.  In  fact,  in  United’s  case  the  record 
fully  supports  the  greater  desirability  of  the  latter.  It 
follows  that  the  Commission  rightly  rejected  petitioners’ 
proposal.  i 

(c)  The  extraordinary  proposal  for  financing  R.  Phil- 
lips’  efforts  to  become  a  member  of  United’s  Board  of 
Directors. 

The  petitioners  also  demand  that  United  make  provi¬ 
sion  so  that  anyone,  who  has  received  five  per  cent  of  the 
vote  cast  at  the  last  contested  election  of  directors  (i.e., 
R.  Phillips  and  associates)  or  upon  any  other  contested 
matter  at  a  stockholders’  meeting  during  the  preceding  four 
years,  shall  be  afforded  at  the  expense  of  the  Company 
“equal  facilities  for  the  solicitation,  printing,  addressing, 
mailing,  tabulating,  copying  and  inspection  of  proxies”, 
etc.  This  is  nothing  more  than  an  attempt  by  the  petitioners 
to  secure  a  free  ride  in  future  contests  they  may  wish  to 
wage  with  United’s  management. 

On  this  point,  the  Commission  held  that,  in  view  of  the 
novelty  of  such  a  proposal,  it  could  be  supported  only  by 
the  strongest  showing  of  necessity — a  showing  which 
Phillips  in  this  case  was  wholly  unable  to  make.  The  Com¬ 
mission  said: 


0  Commonwealth  &  Southern  Corporation  v.  S.  E.  C.,  134  F. 
(2d)  747,  751  (C.  A.  3,  1943) ;  Lahti  v.  New  England  Power 
Association,  supra. 

7  Matter  of  The  United  Corporation,  Holding  Company  Act 
Release  No.  8396  (1948) ;  Matter  of  The  Commonwealth  &  Southern 
Corporation,  Holding  Company  Act  Release  No.  5825  (1945). 


“The  proposed  provisions  are  novel  in  nature, 
and  to  require  their  adoption  a  strong  case  for  their 
necessity  would  have  to  appear.  We  have  examined 
the  facts  and  Phillips  ’  contentions  bearing  upon  the 
need  for  the  imposition  of  the  requirements  he  pro¬ 
poses  as  a  part  of  the  company’s  certificate  of  in¬ 
corporation,  and  have  concluded  that  the  safeguards 
in  the  form  of  the  cumulative  voting  and  quorum 
requirements  and  our  proxy  regulations  that  will 
exist  upon  consummation  of  the  plan,  if  modified  as 
indicated  herein,  will  be  adequate  to  protect  security 
holders.  We  accordingly  find  no  necessity  for  requir¬ 
ing  Phillips’  proposed  procedures  and  deny  his 
request  in  those  respects.”  (Petitioners’  Appendix, 
p.  32.) 

We  believe  that  the  Commission’s  denial  of  these  demands 
was  warranted  on  the  further  ground  that  it  had  no  au¬ 
thority  to  grant  them. 


POINT  III 

The  Order  of  the  Commission  dated  June  26,  1951 
should  in  all  respects  be  affirmed ;  the  motions  of  the  peti¬ 
tioners  for  the  taking  of  additional  evidence  and  for  a 
permanent  injunction  against  compliance  with  and  en¬ 
forcement  of  the  Order  of  June  26,  1951  should  in  all 
respects  be  denied. 

Respectfully  submitted, 

Harold  F.  Noneman, 

Attorney  for  The  United  Corporation, 
No.  40  Wall  Street, 

New  York  5,  N.  Y. 

Richard  Joyce  Smith, 

Patrick  H.  Sullivan, 

William  T.  Farley, 

Of  Counsel. 


Dated:  January  3, 1952. 
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Point  One — Even  assuming  this  Court  has  jurisdic¬ 
tion  to  determine  the  issues  relating  to  the  option 
warrants  (which  is  at  least  doubtful),  it  should 
decline  to  exercise  such  jurisdiction  in  the  in-  i 
terest  of  orderly  procedure .  |  5 

Point  Two — The  worthlessness  of  the  warrants  at 
present  and  in  the  foreseeable  future  was  fully 


established  by  the  evidence  and  the  Commission 
was  justified  in  directing  their  cancellation .  5 

Point  Three — There  is  no  basis  in  law  or  in  fact  for 
reducing  the  exercise  price  of  the  warrants,  even 
if  they  could  properly  be  left  oustanding .  7 


Conclusion — This  Court  lacks  jurisdiction  over  the 
issues  sought  to  be  raised  by  the  Committee 
and,  even  if  such  jurisdiction  exists,  the  Court 
should  decline  to  exercise  it.  In  the  event  the  Court 
elects  to  consider  such  issues,  the  findings  and 
order  of  the  Commission  thereon  should  be  af¬ 
firmed  .  8 
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UNITED  STATES  COURT  OF  APPEALS 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


Edward  R.  Downing,  Randolph  Phil¬ 
lips  and  22,081  Stockholders  of 
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Petitioners , 
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Securities  and  Exchange 
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Respondent, 

The  United  Corporation, 

Intervenor. 
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BRIEF  FOR  THE  UNITED  CORPORATION, 
INTERVENOR 


This  brief,  on  behalf  of  The  United  Corporation,  sup¬ 
ports  the  Order  of  the  Securities  and  Exchange  Commis¬ 
sion  under  review  and  answers  the  brief  of  the  General  Pro¬ 
tective  Committee  for  the  Holders  of  Option  Warrants. 


Counter-Statement  of  the  Case 

The  statements  contained  in  the  briefs  of  the  Committee 
and  the  Commission  set  forth  the  essential  facts  relating  to 
the  option  warrants.  Accordingly  this  counter-statement 
will  be  limited  to  an  explanation  of  the  position  of  United *s 


Note  :  For  convenience  The  United  Corporation  will  sometimes 
be  referred  to  as  “United”  or  “the  Company”,  the  Securities  ahd 
Exchange  Commission  as  “the  Commission”,  the  General  Protec¬ 
tive  Committee  for  the  Holders  of  Option  Warrants  of  The  United 
Corporation  as  “the  Committee”,  and  the  Public  Utility  Holding 
Company  Act  of  1935  as  “the  Act”. 
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management  in  formulating  plans  for  dealing  with  the 
option  warrants. 

United’s  Plan,  as  filed  in  November,  1949,  proposed  that 
a  new  five  year  warrant  be  issued  for  each  five  of  the 
3,732,059  perpetual  warrants  outstanding,  each  new  war¬ 
rant  to  be  exchangeable  for  a  share  of  United  Common  at 
$7  instead  of  the  present  exercise  price  of  $27.50.  The  Plan 
was  formulated  after  consultation  with  Alan  W.  Wallace, 
Vice  President  of  Moody’s  Investors  Service,  and  was  based 
upon  studies  made  by  him  and  his  staff  and  by  the  Com¬ 
pany.  The  decision  to  propose  that  the  warrants  be  ac¬ 
corded  some  recognition  was  based  upon  their  perpetual 
nature  and  not  upon  any  determination  of  a  present  or 
reasonably  foreseeable  value  in  dollars.  In  fact  both  Mr. 
Wallace  (Committee’s  Appendix  8a-10a)  and  Mr.  Hickey 
(Committee’s  Appendix  3a-6a,  17a-19a)  testified  that  in 
their  opinion  the  present  warrants  had  no  such  value. 

The  five  year  term  was  decided  upon  because  it  was 
thought  that  the  Commission  would  not  approve  a  longer 
duration.  Absent  that  consideration  United  might  have 
extended  the  term  to  ten  years  (Committee’s  Appendix  2a). 
The  $7  price  was  fixed  because  United  believed  the  exercise 
price  should  be  possibly  attainable  within  the  life  of  the 
warrants  assuming  optimum  conditions  prevailed.1  The 
issuance  of  one  warrant  for  five  was  predicated  upon 
United’s  belief  that  the  present  warrantholders ’  realizable 
interests,  if  any,  were  so  remote  that  any  possible  dilution 
of  the  outstanding  Common  shares  should  be  kept  at  a 
minimum.  On  the  terms  then  proposed,  there  would  be  no 


1  In  fixing  the  price  United  gave  recognition  to  the  distribution 
made  by  United  to  its  stockholders  in  December,  1949  of  some¬ 
what  more  than  half  its  holdings  of  Niagara  Hudson  Power  Cor¬ 
poration  Common  Stock,  as  it  obviously  had  to  if  the  price  were 
to  be  realistic.  However,  United  did  not  thereby  concede  that, 
contrary  to  the  terms  of  the  warrants,  capital  distributions  give 
warrantholders  any  right  to  corresponding  price  adjustments. 
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dilution  of  the  Common  Stock  whatever  until  market  con¬ 
ditions  were  such  that  warrants  were  actually  exercised 
and  United  received  $7  for  each  new  Common  share  issued. 
Even  then,  the  dilution  resulting  from  the  exercise  of  all 
of  the  warrants  (approximately  750,000)  would  amount 
only  to  about  5  per  cent  (Committee’s  Appendix  5a). 

During  the  course  of  cross  examination  by  Counsel  for 
the  Commission,  it  became  apparent  that  under  the  circum¬ 
stances  presented  by  the  Company  the  Commission’s 
Staff  was  opposed  to  the  issuance  of  warrants  even  of  lim¬ 
ited  duration.  Believing,  as  it  does,  that  no  present  im¬ 
pairment  of  the  interests  of  stockholders  resulting  from 
giving  cash  or  stock  to  warrantholders  could  conceivably 
be  justified,  United  had  no  choice  but  to  propose  cancella¬ 
tion  of  the  warrants  if  it  wished  to  eliminate  that  phase 
of  any  controversy  with  the  Staff.  The  cancellation  was 
proposed  on  that  basis  in  an  amendment  to  United’s  origiUal 
application.  Since  the  present  warrants,  in  the  opinion  of 
the  management  and  its  expert  advisers,  have  no  present 
or  reasonably  foreseeable  dollar  value,  United  did  not  feel 
justified  in  risking  prolonging  litigation  with  the  Commis¬ 
sion  on  the  question. 

Summary  of  Argument 

j 

In  its  Order  of  June  26,  1951  the  Commission  severed, 
and  stayed  the  effect  of  its  Order  with  respect  to,  those 
portions  of  the  Plan  which  neither  it  nor  the  Company 
had  the  power  to  carry  out  without  an  enforcement  order 
of  a  District  Court.  These  portions  of  the  Plan  (can¬ 
cellation  of  the  warrants,  cumulative  voting  and  increased 
quorum  requirements  at  stockholders’  meetings)  had  no 
substantial  relation  to  the  other  portions  of  the  Plan  (the 
withdrawal  offers  and  proposed  disposition  of  non-retain- 
able  securities)  with  respect  to  which  the  Order  was  im¬ 
mediately  effective.  There  was  a  compelling  reason  for 
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such  severance  particularly  with  respect  to  the  withdrawal 
offers.  Had  this  feature  of  the  Plan  been  brought  before 
the  District  Court,  a  delay,  possibly  of  many  months  dura¬ 
tion,  would  have  ensued.  In  the  interval,  changed  conditions 
might  have  rendered  the  terms  of  withdrawal,  which  the 
Commission  had  held  to  be  fair  both  to  stockholders  who 
withdrew  and  to  those  who  remained,  inappropriate  and 
perhaps  so  discriminatory  as  to  require  a  remand  to  the 
Commission.  The  severance  was  therefore  a  proper  exer¬ 
cise  of  administrative  discretion.  Accordingly,  there  is  no 
effective  Order  of  the  Commission  with  respect  to  the 
severed  portions  of  the  Plan  from  which  a  direct  appeal 
to  this  Court  under  Section  24  of  the  Act  would  lie. 

Even  if  this  Court  should  determine  that  it  has  juris¬ 
diction  to  entertain  the  Committee’s  petition,  it  should 
decline  to  exercise  such  jurisdiction  in  the  interest  of  or¬ 
derly  procedure  since  any  change  in  the  terms  of  the  war¬ 
rants  whether  outright  cancellation  or  reduction  in  the 
exercise  price  (as  sought  by  the  Committee)  can  only  be 
put  into  effect  through  an  enforcement  order  which  only 
a  District  Court  under  Sections  11(e)  and  18(f)  of  the 
Act  has  power  to  make.  The  rights  of  warrantholders 
cannot  be  damaged  by  such  a  disposition.  They  will  have 
their  dav  in  court  in  the  District  Court  in  the  district  where 
United  is  an  inhabitant  or  transacts  business  (Delaware 
or  the  Southern  District  of  New  York)  and,  if  they  deem 
the  decision  of  such  court  unfavorable,  they  will  have  the 
right  to  appeal  to  the  appropriate  Court  of  Appeals. 

United’s  President  and  an  independent  expert  witness 
both  testified  that  the  warrants  had  no  intrinsic  value  at  that 
time  or  in  the  foreseeable  future.  The  testimony  to  the  con¬ 
trary  of  the  Committee’s  witness  was  based  on  highly 
speculative  premises.  On  the  record  before  it  the  Com¬ 
mission  was  fully  justified  in  finding  the  warrants  worth¬ 
less.  Having  so  found,  it  properly  determined  they  should 
be  cancelled. 
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The  Committee  asserts  that  because  United  distributed 
to  its  stockholders  a  portion  of  its  holdings  of  Niagara 
Hudson  Power  Corporation  Common  Stock  the  exercise 
price  of  the  warrants  should  be  reduced  proportionately 
from  $27.50  to  $19.25  per  share.  There  is  no  basis  for  such 
a  contention.  Nothing  in  the  contract  of  the  warrant  hold¬ 
ers  prevents  United  from  making  capital  distributions  or 
provides  for  an  adjustment  of  the  exercise  price  in  the 
event  of  such  a  distribution. 


POINT  ONE 

Even  assuming  this  Court  has  jurisdiction  to  determine 
the  issues  relating  to  the  option  warrants  (which  is  at  least 
doubtful ),  it  should  decline  to  exercise  such  jurisdiction  in 
the  interest  of  orderly  procedure. 

It  is  our  understanding  that  the  Commission  in  its  brief 
in  answer  to  the  brief  of  the  Committee  will  cover  the  issue 
relating  to  the  Court’s  jurisdiction.  To  avoid  duplication, 
we  submit  only  the  brief  statement  of  our  position  on  the 
matter  which  is  contained  in  the  first  two  paragraphs  of 
the  Summary  of  Argument. 

j 

I 

POINT  TWO 

The  worthlessness  of  the  warrants  at  present  and  in  the 
foreseeable  future  was  fully  established  by  the  evidence  and 
the  Commission  was  justified  in  directing  their  cancellation. 

Before  United’s  Plan  was  amended  to  provide  for  can¬ 
cellation  of  the  warrants  William  M.  Hickey,  President  of 
United,  testified  on  cross  examination  by  counsel  for  the 
Commission  that,  even  had  there  been  no  distribution  of 
Niagara  Hudson  Power  Corporation  Common  Stock,  he 
did  not  believe  there  would  have  been  any  possibility  of 
United’s  stock  reaching  the  exercise  price  of  $27.50  per 
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share  in  the  reasonably  foreseeable  future  and  that  any 
intrinsic  value  for  the  warrants  was  so  remote  as  to  render 
them  virtually  worthless.  His  sole  basis  for  recognizing 
the  warrants  even  on  a  de  minimis  basis  was  their  perpetual 
nature.2 

Alan  W.  Wallace,  Vice  President  of  Moody’s  Investors 
Service,  a  qualified  independent  expert,  corroborated  Mr. 
Hickey’s  testimony.3 

The  Committee  sought  to  counteract  this  evidence  by 
the  testimony  of  Charles  Tatham,  Jr.  Mr.  Tatham’s  testi¬ 
mony  was  based  upon  a  series  of  statistical  comparisons 
which,  we  submit,  were  without  any  probative  force  because 
their  claimed  relation  to  the  issue  rested  upon  wholly  con¬ 
jectural  and  speculative  assumptions.  The  fact  that  past 
records  of  certain  securities  of  other  companies  over  a 
period  of  years  reveal  certain  astonishing  fluctuations  in 
value  affords  no  basis  whatsoever  for  the  Commission  to 
find  under  the  applicable  standards  of  the  Act  that  United’s 
warrants  have  a  present  or  reasonably  foreseeable  value. 
At  most  Mr.  Tatham’s  statistics  show  that  anything  is  pos¬ 
sible.  If  such  a  standard  were  to  be  applied  to  proceedings 
under  the  Act,  no  class  of  securities  could  ever  be  elimi¬ 
nated  as  worthless  and  no  reasonably  informed  determina¬ 
tions  on  valuation  could  ever  be  made. 

It  follows  that  the  Commission’s  finding  that  the  war¬ 
rants  are  worthless  is  supported  by  substantial  evidence 
and,  being  in  a  field  within  the  particular  competence  of 
the  Commission,  is  not  here  subject  to  re-examination. 

Having  properly  found  the  warrants  to  be  worthless, 
the  Commission  was  correct  in  determining  they  should 
be  cancelled  ( Niagara  Hudson  Power  Cory.  v.  Leventritt, 
340  U.  S.  336  (1951)). 


2  Committee ’s  Appendix  3a. 

3  Committee’s  Appendix  7a-12a. 
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POINT  THREE 

j 

There  is  no  basis  in  law  or  in  fact  for  reducing  the  exer¬ 
cise  price  of  the  warrants,  even  if  they  could  properly  be 
left  outstanding. 

The  Committee  asks  that  the  exercise  price  of  the  war¬ 
rants  be  reduced  from  $27.50  to  $19.25.  Nothing  justifies 
such  a  gratuitous  reduction.  The  original  proposal  of  the 
Company  was  entirely  different.  It  provided  for  a  novation 
of  the  contract  based  upon  new  consideration.  In  return 
for  the  surrender  of  perpetual  warrants  having  an  exercise 
price  so  high  as  to  render  them  practically  worthless,  hold¬ 
ers  would  receive  a  lesser  number  of  warrants  having  a 
very  limited  term  and  a  reasonably  realistic  exercise  price. 
The  Committee,  on  the  other  hand,  proposes  no  considera¬ 
tion  whatsoever  for  the  revision  in  the  terms  of  the  warrant 
it  seeks. 

The  fact  that  United  distributed  to  its  stockholders  a 
large  part  of  its  holdings  of  Niagara  Hudson  Power  Cor¬ 
poration  Common  Stock  affords  no  basis  for  a  proportion¬ 
ate  reduction  in  the  exercise  price  of  the  warrants.  Under 
its  contract  with  the  warrantholders  United  was  free  to 
make  distributions  of  capital  at  any  time  without  being 
required  to  make  any  corresponding  adjustments  of  the 
exercise  price  of  the  warrants. 

j 

It  follows  that  there  is  no  legal  or  factual  basis  for  the 
Committee’s  proposal. 
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CONCLUSION 

This  Court  lacks  jurisdiction  over  the  issues  sought  to 
be  raised  by  the  Committee  and,  even  if  such  jurisdiction 
exists,  the  Court  should  decline  to  exercise  it.  In  the  event 
the  Court  elects  to  consider  such  issues,  the  findings  said 
order  of  the  Commission  thereon  should  be  affirmed. 

Respectfully  submitted, 

Harold  F.  Noneman, 

Attorney  for  The  United  Corporation 
No.  40  Wall  Street 
New  York  5,  N.  Y. 


Richard  Joyce  Smith 
Patrick  H.  Sullivan 
William  T.  Farley 
Of  Counsel 


Dated :  January  14, 1952. 
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SUMMARY  OF  THE  FACTS 


The  essential  facts  concerning  the  plan  of  reorganization 
under  review  herein  are  set  forth  in  our  main  brief,  pp.  3-8.1 
The  petition  for  review  seeks  (a)  to  set  aside  the  Commis¬ 
sion’s  order  of  June  26,  1951,  insofar  as  it  authorized  United 
to  sell  certain  of  its  holdings  of  Niagara  Mohawk;  (b)  to 
review  the  failure  of  the  Commission  to  order  dissolution  of 
United  or,  in  the  alternative,  its  failure  to  order  certain  other 
action  favored  by  petitioners;  and  (c)  to  have  this  Court  en¬ 
force  provisions  of  United’s  plan  which  insofar  as  they  go  are 
favored  by  petitioners.  These  latter  provisions  contemplate 
elimination  of  United’s  option  warrants  and  modification  of 
its  certificate  of  incorporation  and  bylaws  to  provide  for  cum¬ 
ulative  voting  and  enlarged  quorum  requirements  (SEC  Find- 
ing  pp.  6-7).  With  respect  to  these  provisions,  United  re¬ 
quested  the  Commission  to  apply  for  court  enforcement  pur¬ 
suant  to  Section  11  (e)  of  the  Act,  under  which  enforcement 
will  occur  only  if  a  district  court  shall  approve  the  plan  “after 
notice  and  opportunity  for  hearing.”  In  accordance  with  the 
settled  practice  of  the  Commission,  and  to  make  clear  that 
those  who  might  object  to  enforcement  of  these  provisions  of 
the  plan  should  not  be  prejudiced  by  the  Commission’s  order 
itself  but  would  be  fully  protected  by  their  “opportunity  for 
hearing”  in  the  district  court,  the  Commission's  order  ex¬ 
pressly  provides  in  paragraph  one  thereof : 

The  order  entered  herein  shall  not  be  operative  to 
authorize  the  consummation  of  the  provisions  of  the 
plan  as  amended  relating  to  the  cancellation  of  United’s 
option  warrants  or  to  the  amendment  of  United’s  Cer¬ 
tificate  of  Incorporation  or  By-Laws  until  an  appro¬ 
priate  United  States  District  Court  shall,  upon  appli¬ 
cation  thereto,  enter  an  order  enforcing  said  provisions. 

1  The  Commission's  Findings  and  Opinion  are  attached  to  Downing’s 
brief  and  will  he  referred  to  as  “SEC’  Findings.”  The  symbol  "C.  Appx.” 
refers  to  the  appendix  to  the  Committee’s  brief. 
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In  its  memorandum  opinion  dated  June  26,  1951.  the  Com¬ 
mission  also  stated  that  in  view  of  the  possibility  of  review 
proceedings  under  Section  24  (a),  it  would  defer  immediate 
application  for  enforcement  by  a  district  court. 

Under  these  circumstances,  the  Committee  for  the  Warrant 
Holders,  which  had  objected  before  the  Commission  to  the 
proposed  elimination  of  the  option  warrants,  did  not  file  a 
petition  for  review  within  the  60  days  prescribed  by  Section 
24  (a).  It  states  that  “the  Committee  could  not  itself  have 
filed  a  petition  to  review  the  order”  (Committee  brief,  p.  1, 
n.  5).  However,  in  view  of  petitioners’  motion,  set  forth  in 
their  petition  to  review,  to  have  this  Court  enforce  the  plan 
in  its  entirety,  the  Committee  seeks  intervention  to  brief  and 
argue  their  objections  on  the  assumption  that  this  Court  “might 
assume  jurisdiction  to  pass  on  the  merits”  of  their  contentions 
(Committee  brief,  p.  3). 2 

On  November  5,  1951,  this  Court  entered  an  order  which, 
inter  alia,  denied  petitioners’  motion  to  enforce  “without 
prejudice  to  the  right  of  petitioners  to  renew  said  motion  and 
application  at  the  time  of  argument  upon  the  merits  of  this  case 
before  this  Court.”  Notwithstanding  the  requirements  of  Rule 
17  (c)  of  this  Court,  petitioners  have  not  briefed  the  jurisdic¬ 
tional  issue  raised  by  their  motion  to  enforce  which  was  incor¬ 
porated  in  their  petition  to  review.  Phillips’  brief,  filed 
December  11.  1951.  states  at  page  50:  “We  shall  renew  the 
motion  then  for  the  reasons  to  be  set  forth  in  our  motion 
paper.” 

We  submit  that  petitioners’  motion  to  have  this  Court  as¬ 
sume  jurisdiction  over  the  entire  plan  is,  as  we  show  in  Point  I, 
without  merit,  although  in  developing  this  point  we  are  forced 
to  anticipate  the  written  motion  which  petitioners  intend  to 
present  at  the  oral  argument.  We  show  in  Point  II  that  the 
elimination  of  the  warrants  was  in  accordance  with  the  stand¬ 
ards  of  Sections  11  (b)  (2)  and  11  (e). 

s  The  Committee  requests  that  if  this  Court  does  not  pass  on  the  merits, 
it  state  so  explicitly.  Of  course,  we  do  not  object  to  such  a  statement  but 
we  do  not  regard  it  as  necessary  to  protect  the  Committee’s  right  to  be 
heard  in  the  District  Court. 
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SUMMARY  OF  ARGUMENT 

I 

! 

The  warrant  holders  had  no  standing  to  file  an  independent 
petition  under  Section  24  (a)  to  challenge  plan  provisions  which 
are  operative  only  in  the  event  of  enforcement  by  a  district 
court  under  a  statutory  procedure  in  which  the  district  court 
accords  “opportunity  for  hearing.”  As  to  them  the  order  under 
review  is  “interlocutory”  and  they  cannot  be  “aggrieved”  in 
terms  of  circuit  court  review,  unless  the  plan  is  approved  by 
the  district  court.  In  that  event  their  grievance  would  be  with 
the  action  of  the  district  court,  and  their  remedy  is  to  appeal 
therefrom. 

This  court  does  not  have  jurisdiction  to  enforce  the  plan,  as 
urged  by  petitioners.  While  the  review  function  of  a  district 
court  under  Section  11  (e)  is  equivalent  to  that  which  might  be 
exercised  by  a  court  of  appeals  pursuant  to  Section  24  (a),  the 
district  court  also  has  the  enforcement  functions  as  a  “court 
of  equity  ”  with  respect  to  which  the  courts  of  appeals  have  only 
appellate  jurisdiction.  The  procedures  prescribed  in  Section 
24  (a)  are  not  adapted  to  according  the  type  of  “opportunity 
for  hearing”  which  Section  11  (e)  prescribes  in  connection  with 
an  enforcement  proceeding.  The  exclusive  jurisdiction  lan¬ 
guage  of  Section  24  (a)  was  designed  to  provide  for  centralized 
review  of  controversies  reviewable  in  the  courts  of  appeals  and 
not  to  enlarge  the  time  limits  for  review  prescribed  in  Section 
24  (a)  nor  to  confer  upon  the  courts  of  appeals  the  enforcement 
duties  which  11  (e)  imposes  upon  the  district  courts.  ; 

The  Act  permits  compliance  with  Section  11  (e)  to  be 
achieved  in  steps.  Separate  steps  may  be  dealt  with  in  sep¬ 
arate  plans  or  as  severable  portions  of  a  single  plan.  Enforce¬ 
ment  may  be  had  only  upon  application  of  the  Commission 
at  the  request  of  the  proponent  company,  and  there  is  no  in¬ 
herent  necessity  that  enforcement  be  sought  with  respect  to 
provisions  which  a  company  is  prepared  to  consummate  with¬ 
out  the  protection  of  an  enforcement  decree,  particularly  where 
it  may  result  in  delay  in  consummating  provisions  with  re¬ 
spect  to  which  an  enforcement  decree  is  not  needed. 
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II 

There  is  substantial  evidence  to  support  the  Commission’s 
findings  that  there  is  no  basis  for  predicting  in  the  foreseeable 
future  sufficient  increase  in  value  for  United’s  common  stock 
to  give  the  warrants  a  recognizable  present  value.  Under 
the  fair  and  equitable  standard  a  class  of  securities  may  par¬ 
ticipate  in  a  plan  only  if  there  is  some  basis,  other  than  con¬ 
jecture.  for  concluding  that  it  would  have  a  reasonable  prospect 
of  participating  in  the  assets  or  earnings  of  the  enterprise  in 
the  absence  of  a  plan.  By  the  terms  of  their  contract  the 
option  warrant  holders  have  no  rights  in  the  enterprise  unless 
they  exercise  their  option.  Whether  we  take  the  option  price 
at  S27.50  per  share  or  reduce  it  to  S19.25  per  share  in  view 
of  the  capital  distribution,  that  price  is  so  unrelated  to  the 
reasonable  earnings  prospects  as  found  by  the  Commission 
(about  2H  per  share)  as  to  make  it  impossible  to  ascribe  a 
value  to  the  warrants  by  any  rational  process.  The  fact  that 
the  warrantholders  have  no  contract  rights  to  require  earnings 
to  be  retained  adds  to  their  illusory  character.  The  possi¬ 
bility  that  but  for  the  plan  an  option  warrant  might  have 
been  salable  on  the  market  to  persons  desiring  to  speculate 
is  irrelevant  as  recognized  by  the  Supreme  Court  in  Niagara 
Hudson  Power  Cory.  v.  Leventritt.  The  fact  that  United  in¬ 
tends  to  become  an  investment  company  and  that  its  future 
investments  may  not  be  limited  to  the  utility  field  merely  in¬ 
troduces  additional  unknowns,  and  does  not  make  any  the  less 
conjectural  the  process  which  would  have  to  be  indulged  in  in 
order  to  find  a  value  for  the  warrants. 

The  necessity  for  elimination  of  the  warrants  is  established 
by  the  1943  order  which  is  no  longer  open  to  review.  If, 
however,  the  problem  is  to  be  examined  afresh,  it  is  clear  that 
Section  11  (b)  (2)  requires  the  elimination  as  an  undue  com¬ 
plexity  of  an  option  warrant  exercisable  in  perpetuity  at  a 
price  unrelated  to  the  present  or  prospective  value  of  the  com¬ 
pany's  stock  and  whose  only  apparent  function  is  to  serve  as 
a  medium  of  speculative  trading.  Since  United  is  presently 
a  registered  holding  company  and  required  as  such  to  comply 
with  the  mandate  of  Section  11  (b)  (2),  the  fact  that  it  may 
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hereafter  cease  to  be  subject  to  the  Holding  Company  Act 
does  not  make  inoperative  the  Holding  Company  Act’s  pro¬ 
visions  for  simplification  of  security  structures.  The  war¬ 
rant  holders’  motion  for  leave  to  adduce  additional  evidence 
merely  describes  the  extent  to  which  results  specifically  con¬ 
templated  by  the  plan  have  been  achieved  or  are  approaching 
consummation.  As  such  the  tendered  evidence  is  not  mate¬ 
rial  and  there  is  no  basis  for  granting  the  motion. 

ARGUMENT 

I  ] 

This  Court  does  not  have  jurisdiction  to  enforce  United’s  plan 
insofar  as  it  is  reviewable  by  the  district  court  or  to  pass  on 
the  merits  of  the  warrant  holders’  objections  to  the  plan 

1.  It  is  clear,  and  the  Committee  itself  states  (Committee 
brief,  p.  1,  n.  5),  that  the  warrant  holders  have  no  standing  to 
file  in  this  Court  an  independent  petition  under  Section  24  (a) 
to  review  an  order  approving  a  plan  which  under  Section  11  (e) 
is  expressly  made  operative  only  upon  enforcement  by  a  district 
court.  Three  reasons  have  been  given  by  the  courts  against 
reviewability  of  such  an  order  under  Section  24  (a).  First, 
the  general  review  provisions  of  Section  24  (a)  should  not  be 
construed  so  as  to  negate  the  specialized  scheme  of  judicial  re¬ 
view  under  Section  11  (e).  Second,  an  administrative  order 
which  for  its  effectiveness  requires  action  both  by  the  Commis¬ 
sion  and  the  district  court  is  “interlocutory,”  and,  as  such,  is 
not  subject  to  direct  review  by  the  court  of  appeals.3  Third,  a 
person  who  under  Section  11  (e)  has  yet  to  exhaust  his  “oppor¬ 
tunity  to  be  heard”  in  the  district  court  before  the  plan  may  be 
enforced  is  not  a  “person  or  party  aggrieved  by  an  order  issued 
by  the  Commission”  within  the  meaning  of  Section  24  (a). 

Petitions  for  review  under  Section  24  (a)  have  been  dis¬ 
missed  for  one  or  more  of  these  reasons  in  the  following  cases: 

’Whether  or  not  “interlocutory”  is  an  apt  term,  the  considerations  which 
preclude  review  by  a  court  of  appeals  of  preliminary  administrative  orders 
are  also  applicable  to  orders  which  do  not  affect  the  rights  of  a  complaining 
party  except  to  subject  him  to  further  hearings.  Cf.  Federal  Poircr  Com¬ 
mission  v.  Metropolitan  Edison  Co.,  304  U.  S.  375  (193$). 
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Okin  v.  SEC,  145  F.  2d  206  (C.  A.  2.  1944),  remanded  on  other 
grounds,  325  U.  S.  840  (1945);  Lownsbury  v.  SEC,  151  F.  2d 
217  (C.  A.  3,  1945),  certiorari  denied,  326  U.  S.  7S2  (1946); 
Blatchley  v.  SEC,  157  F.  2d  S9S  (C.  A.  1,  1946);  Goldfine  v. 
SEC,  157  F.  2d  899  (C.  A.  1,  1946) ;  Leventritt  v.  SEC,  178  F. 
2d  336  (C.  A.  2,  1949).  In  Okin  v.  SEC,  supra,  the  Court  of 
Appeals  dismissed  the  petition  for  review  upon  the  ground  that 
the  Commission’s  order  was  interlocutory,  stating  (145  F.  2d 
at  208) : 

*  *  *  It  is  hardly  conceivable  that  a  petition  for 

review  by  a  single  individual  should  bar  proceedings  on 
the  plan  in  the  district  court ;  for  that  would  mean  that 
the  holder  of  an  inconsiderable  interest,  such  as  the 
petitioner  here  actually  is,  would  force  all  the  other 
parties  either  to  follow  his  course  or  await  the  outcome 
of  his  litigation.  Indeed,  parties  who  were  relying  on 
the  district  court’s  notice  of  opportunity  to  be  heard — 
required  by  §  11  (e) — would  naturally  allow  the  sixty- 
day  period  for  review  to  elapse  without  filing  their  peti¬ 
tion  in  some  distant  appellate  court.  But  if  the  two 
proceedings  advance  simultaneously,  the  resulting  situa¬ 
tion  is  even  less  attractive. 

A  motion  to  dismiss  based  on  similar  considerations  was 
granted  per  curiam  by  this  Court  on  March  16.  1948.  in  Turner 
v.  SEC,  January  Term,  194S,  No.  9705. 

In  connection  with  their  preliminary  motions,  petitioners 
claimed  that  these  precedents  are  inapplicable,  alleging  that  in 
the  above  cases  the  enforcement  proceedings  were  started  prior 
to  the  filing  of  petitions  to  review.  But  the  basic  reasons  for 
dismissal,  rather  than  a  stay,  of  the  Section  24  (a)  proceedings 
are  applicable  regardless  of  the  time  sequence  in  which  the  two 
proceedings  are  initiated.  In  fact,  in  Lownsbury  v.  SEC,  supra, 
the  petition  to  review  was  filed  prior  to  an  application  for  en¬ 
forcement  by  the  district  court  and  the  court  was  advised  that, 
since  the  plan  was  contingent  on  a  vote  of  security  holders,  the 
Commission  had  no  intention  of  starting  an  enforcement  pro¬ 
ceeding  prior  to  the  taking  of  the  vote.  See  151  F.  2d,  at  219. 


2.  Petitioners’  novel  contention  that  this  court  should  en¬ 
force  the  plan  is  in  plain  disregard  of  explicit  statutory  pro¬ 
visions.  Section  11  (e)  provides  that  the  Commission  “at 
the  request  of  the  company,  may  apply  to  a  court”  for  en¬ 
forcement  of  the  plan  in  accordance  with  Section  IS  (f)  of 
the  Act.  Section  IS  (f)  in  turn  provides  generally  for  en¬ 
forcement  of  the  Act  or  Commission’s  orders  thereunder  by 
application  to  “the  proper  district  court  of  the  United  States” 
or  to  other  specified  federal  courts  normally  exercising  trial 
functions,  while  Section  25  states  that  such  federal  courts 
“shall  have  jurisdiction”  over  the  enforcement  of  the  statutes 
and  the  Commission’s  orders  thereunder  and  prescribes  the 
venue  in  connection  with  the  exercise  of  such  jurisdiction. 
Further,  although  the  scope  of  review  under  Sections  11  (e) 
and  24  (a)  is  alike,  it  is  clear  that  a  district  court  under  Sec¬ 
tion  11  (e)  does  not  merely  exercise  a  reviewing  function. 
The  district  court  in  addition  acts  “as  a  court  of  equity”  and 
enforces  the  plan.  For  this  purpose  it  may  “take  exclusive 
jurisdiction  and  possession  of  the  company  or  companies  and 
the  assets  thereof,  wherever  located”;  and  it  may  “appoint 
a  trustee,”  which  may  be  the  Commission,  “to  hold  or  ad¬ 
minister,  under  the  direction  of  the  court  and  in  accordance 
with  the  plan  theretofore  approved  by  the  court  and  the  Com¬ 
mission,  the  assets  so  possessed.”  In  this  respect,  the  district 
court  under  Section  11  (e)  of  the  Act  performs  functions  sim¬ 
ilar  to  that  of  a  bankruptcy  reorganization  court  which  exer¬ 
cises  jurisdiction  in  rem  over  the  assets  of  a  debtor  wherever 
located,  and  enforcement  of  plans  may  involve  burdensome 
responsibilities  of  supervision  more  in  keeping  with  the  ordi¬ 
nary  functions  of  the  district  courts  than  those  of  courts  of 
appeals.  As  the  Supreme  Court  said  in  SEC  v.  Centrcd- 
Illinois  Securities  Corp.,  33S  U.  S.  96,  125  (1949) : 

Indeed  we  think  it  is  fair  to  conclude  that  the  pri¬ 
mary  object  of  §  11  (e)  was  not  to  provide  a; highly 
different  scope  of  judicial  review*  from  that  afforded 
by  §  24  (a),  but  wTas  to  enable  the  Commission,  by 
giving  it  the  authority  to  invoke  the  court’s  pow*er,  to 
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mobilize  the  judicial  authority  in  carrying  out  the  pol¬ 
icies  of  the  Act.  To  do  this  the  court  “as  a  court  of 
equity”  was  authorized  to  take  exclusive  jurisdiction 
and  possession  of  the  company  or  companies  and  their 
assets  and  to  appoint  a  trustee  to  hold  and  administer 
the  assets  under  the  court’s  direction. 

The  “court’s  power”  there  referred  to  is  obviously  that  of  the 
district  court  as  a  court  of  equity  and  not  that  of  the  court 
of  appeals  which  under  Section  24  (a)  exercises  reviewing, 
but  not  enforcement,  functions.4 

It  should  also  be  noted  that  the  procedures  under  Section 
24  (a)  are  not  adapted  to  the  granting  of  the  type  of  hearing 
prescribed  under  Section  11  (e).  Section  24  (a)  provides  for 
review  initiated  by  a  petition  filed  in  a  court  of  appeals  and 
served  only  on  the  Commission.  There  is  nothing  in  this 
procedure  which  is  adapted  to  affording  notice  and  opportunity 
for  hearing  to  the  divers  persons  who  might  be  affected  by 
the  enforcement  of  the  plan.  Indeed,  the  Committee  for  the 
Warrant  Holders  was  not  served  wdth  a  copy  of  the  petition 
and  is  here  only  because  it  happened  to  have  learned  of  the 
petition,  and  that  only  after  the  expiration  of  the  sixty  days 
provided  for  seeking  review’  under  Section  24  (a).  There  has 
been  no  notice  to  others  who  appeared  in  the  administrative 
proceedings  on  behalf  of  the  warrant  holders,  nor  has  there 
been  general  notice  to  the  warrant  holders  which  under  Sec¬ 
tion  11  (e)  normally  accords  them  “an  opportunity  for  hear¬ 
ing”  in  the  enforcement  proceedings  in  the  district  court. 

3.  Section  24  (a)  confers  “exclusive  jurisdiction”  upon  the 
court  of  appeals  to  which  the  Commission  certifies  “the  tran¬ 
script  of  record  upon  which  the  order  complained  of  was  en¬ 
tered.”  The  purpose  of  this  provision  is  to  provide  centralized 
review  of  such  administrative  orders  as  are  properly  reviewable 
upon  a  timely  petition  filed  wdthin  the  sixty  days  provided  by 
Section  24  (a),  and  in  order  to  avoid  the  possibility  of  multiple 

*  In  the  Central-Illinois  case,  the  Supreme  Court  expressly  indicated  that 
the  relationship  between  the  Commission  and  the  district  court  was  com¬ 
parable  to  that  between  the  Interstate  Commerce  Commission  and  the  re¬ 
organization  court  under  Section  77  of  the  Bankruptcy  Act.  See  33S 
U.  S.  at  125. 
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review,  if  as  a  result  of  the  choice  of  venue  under  Section  24  (a) 
several  petitions  should  be  filed  in  a  number  of  circuits.  It  was 
never  contemplated  that  such  “exclusive  jurisdiction”  should 
authorize  the  court  to  enlarge  the  time  within  which  to  file  an 
additional  petition  for  review*  by  permitting  in  effect  a  belated 
petition  to  be  filed  nunc  pro  tunc.  It  was  so  held  in  Columbia 
Oil  and  Gasoline  Corp.  v.  SEC,  134  F.  2d  265  (C.  A.  3,  1943). 

In  the  Columbia  Oil  case,  where  timely  petitions  had  been 
filed  in  both  the  Second  and  Third  Circuits,  the  petition  of 
Marquis  &  Co.  had  been  dismissed  by  the  Second  Circuit  after 
the  transcript  had  been  filed  by  the  Commission  in  the  Third 
Circuit.  Subsequently,  by  stipulation  of  the  parties,  the  Sec¬ 
ond  Circuit  vacated  its  dismissal  order  and  directed  its  Clerk 
to  certify  the  docket  entries  showing  a  timely  filing  of  the  peti¬ 
tion  in  the  Second  Circuit  and  to  transfer  the  petition  itself 
to  the  Third  Circuit.  The  Third  Circuit  accepted  the  transfer 
and  affirmed  the  Commission’s  order  on  the  merits.  See  L.  J. 
Marquis  &  Co.  v.  SEC,  134  F.  2d  335  and  134  F.  2d  S22  (C.  A.  3, 
1943). 6  Although  the  Commission  did  not  oppose  the  motion 
of  Marquis  <fc  Co.  to  have  the  Third  Circuit  “pass  upon  their 
petition  *  *  *  with  the  same  effect  as  though  it  had 
originally  been  filed  in  this  court,”  the  court  stated  (pp. 
266-267) : 

The  Public  Utility  Holding  Company  Act,  however, 
requires  that  a  petition  to  review  an  order  of  the  Com¬ 
mission  must  be  filed  w-ithin  sixty  days  after  the  entry 
of  the  order.  It  is  therefore  now  too  late  to  file  such  a 
petition  in  this  court.  Clearly  it  would  be  beyond  our 
power  to  avoid  the  statutory  limitation  by  granting 
leave  to  file  a  petition  at  this  time,  nunc  pro  tunc.6 

5  This  is  the  origin  of  the  transfer  practice  noted  with  approval  by  the 
Supreme  Court  in  American  Power  and  Light  Co.  v.  SEC.  32 5  U.  S.  385,  301 
(1045). 

‘The  Committee  notes  in  its  brief  (p.  2)  that  the  Third  Circuit  in  the 
Columbia  Oil  case  had  suggested  intervention  similar  to  that  which  the 
Committee  seeks  here.  The  Third  Circuit  did  suggest  as  one  possibility  “it 
may  well  be  that  Marquis  &  Co.  could  intervene”,  but  the  suggestion  was 
made  in  a  context  which  clearly  negative  evasion  of  the  60-day  time  limit 
for  petitions  to  review  under  Section  24  (a). 
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A  fortiori ,  Section  24  (a)  should  not  be  construed  to  reach  a 
controversy  which  was  not  the  subject  of  a  timely  petition,  and 
which,  in  addition,  Section  11  (e)  makes  the  responsibility  of 
the  district  court. 

There  is  no  statutory  requirement  that,  where  enforcement 
proceedings  are  contemplated,  such  enforcement  must  be  ex¬ 
tended  to  every  aspect  of  the  plan.  Nor  does  the  entire  plan 
come  within  the  “exclusive  jurisdiction”  of  the  court  of  ap¬ 
peals  simply  because  some  of  the  provisions  are  properly  sub¬ 
ject  to  review  under  Section  24  (a).  The  extent  to  which  a 
plan  is  subject  to  review  under  Section  24  (a)  or  under  Section 
11  (e)  necessarily  depends  upon  the  provisions  of  the  plan 
itself.7  There  would  seem  to  be  no  inherent  reason  why  a 
holding  company’s  desire  to  obtain  court  enforcement  of  cer¬ 
tain  provisions  of  a  plan  should  require  the  company,  or  the 
Commission,  to  urge  that  a  district  court  pass  on  other  pro¬ 
visions  which  the  company  is  prepared  to  consummate  with¬ 
out  the  protection  of  a  court  decree — and  thereby  subject  the 
entire  program  to  such  delays  as  may  be  incident  to  obtaining 
enforcement  of  the  latter  provisions.  Xor  is  there  any  reason 
for  rejecting  the  company’s  specific  request  for  district  court 
enforcement  of  some  aspects  of  the  plan,  particularly  where 
enforcement  is  sought  with  respect  to  matters  requiring 
changes  in  the  company’s  charter.8  Since  the  provisions  of 
the  plan  which  petitioners  are  seeking  here  to  enforce  could 
have  been  made  the  subject  of  a  separate  plan  and  approved 
by  separate  orders,  the  avenues  of  review  are  not  altered  by 
the  fact  that  all  the  transactions  are  included  within  a  single 
plan  and  encompassed  within  a  single  order.  Petitioners’  con- 

7  In  the  Ccntral-IIlinoix  ease,  33S  U.  S.  at  122-123,  the  Supreme  Court 
said  that  Section  11  (e)  should  not  be  read  in  comparative  isolation  but 
with  an  “effort  toward  harmonizing  the  section  with  §  24  (a)  and  bringing 
the  two  as  close  together  as  possible  in  practical  operation.” 

"  In  the  absence  of  an  enforcement  decree  there  is  no  provision  in  the 
state  law  for  modifying  the  official  record  concerning  the  terms  of  United’s 
certificate  of  incorporation.  By  an  amendment  to  the  corjjoration  laws  of 
the  State  of  Delaware,  the  Secretary  of  State  has  been  directed  to  accept 
a  decree  of  a  federal  court  enforcing  plan  provisions  which  modify  a 
certificate  of  incorporation.  See  Delaware  Corporation  Law  Ann..  Sec. 
77 A  (1947). 
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tention  that  a  plan  must  be  reviewed  or  enforced  in  its 
entirety  in  a  single  forum  is  merely  another  form  of  their  con¬ 
tention  previously  rejected  by  this  Court,  namely,  that  the 
Commission  may  not  approve  a  partial  plan.  See  our  main 
brief,  p.  16,  n.  25. 

Our  views  are  supported  by  Okin  v.  SEC,  145  F.  2d  206  (C.  A. 
2,  1944),  vacated  and  remanded,  325  U.  S.  840  (1945).  In 
this  case  a  single  order  of  the  Commission  had  approved  a 
plan  under  Section  11  (e)  which  involved  a  recapitalization 
of  United  Gas  Corporation ;  and  a  settlement  of  claims  between 
the  public  stockholders  of  United  Gas,  Electric  Power  and 
Light  Company  and  Electric  Bond  and  Share  Company,  the 
parent  of  both  companies.  The  order  also  authorized  Electric 
Bond  and  Share  to  invest  the  cash  it  was  to  receive  under 
the  plan  in  the  repurchase  of  its  outstanding  preferred  stock. 
The  plan  was  subject  to  enforcement  in  the  district  court  pur¬ 
suant  to  Section  11  (e).  All  aspects  of  the  order  were  chal¬ 
lenged  by  Okin,  a  stockholder  of  Bond  and  Share,  pursuant 
to  Section  24  (a).  The  petition  for  review  was  dismissed, 
and  in  his  petition  for  a  writ  of  certiorari  Okin  contested  that 
ruling,  claiming  that  he  was  entitled  to  seek  review  of  the 
entire  order  under  Section  24  (a)  and  also  that  the  enforce¬ 
ment  proceedings  under  Section  11  (e)  did  not  relate  to  the 
conditions,  objected  to  by  Okin,  which  the  Commission  had 
imposed  upon  Bond  and  Share's  use  of  the  cash  it  was  to  re¬ 
ceive  under  the  plan.  In  its  brief  in  opposition  to  certiorari 
the  Commission,  while  supporting  the  basic  holding  of  the 
Second  Circuit,  conceded  (p.  17)  that  if  the  petition  to  review' 
(which  was  prolix  and  obscure)  had  challenged  the  licensing 
provisions  of  the  order,  they  were  subject  to  review'  under 
Section  24  (a).  The  Supreme  Court  granted  certiorari  for 
the  limited  purpose  of  remanding  to  the  Second  Circuit  “the 
question  w’hether  that  part  of  the  Commission’s  order  which 
licensed  Electric  Bond  and  Share  Company’s  use  of  the  pro¬ 
ceeds  derived  from  the  plan  of  reorganization  can  be  reviewed 
only  under  $  24  (a)  of  the  Public  Utility  Holding  Company 
Act.”  (325  U.  S.  S40.)  By  order  dated  January  15,  1946 
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(unreported),  the  Second  Circuit  reinstated  the  case  for  con¬ 
sideration  of  that  issue.9 

II 

The  Commission  did  not  err  in  concluding  that  the  warrants 
had  no  measurable  value  and  should  be  eliminated 

If,  contrary  to  our  contentions,  this  Court  should  hold  that 
it  has  jurisdiction  over  the  entire  plan,  we  submit  that  the 
Commission’s  finding  of  no  value  for  the  warrants  is  supported 
by  substantial  evidence  and  their  elimination  was  both  neces¬ 
sary  and  proper  under  the  “fair  and  equitable’’  provisions  of 
Section  11  (e)  of  the  Act.  Indeed,  if  the  record  be  considered 
in  a  light  most  favorable  to  the  warrant  holders,  it  shows  at 
best  conflicting  testimony  regarding  the  future  prospects  of 
United  and  the  potential  value  of  the  warrants.  On  examina¬ 
tion  of  this  record  the  Commission  resolved  these  factual  issues 
in  favor  of  the  common  stockholders  and  against  the  warrant 
holders,  and  its  determination  accordingly  should  be  sustained 
unless  the  warrant  holders  can  show  that  on  the  record  consid¬ 
ered  in  its  entirety  the  Commission  had  no  reasonable  choice 
but  to  find  in  their  favor.  See  American  Gas  and  Electric  Co. 
v.  SEC,  77  App.  D.  C.  174,  1S2,  134  F.  2d  633,  641  (1943),  cer- 
tiorari  denied,  319  U.  S.  763  (1943).  The  warrant  holders  have 
made  no  such  showing.10 

1.  Under  the  “fair  and  equitable”  standard  of  Section  11  (e) 
it  is  now  well  established  that  any  security  affected  by  the 
reorganization  is  entitled  to  recognition  if  on  the  basis  of 
applicable  valuation  criteria  it  appears  that  such  security  has 
an  appreciable  present  or  reasonably  foreseeBle.  interest  in  the 
assets  or  earnings  of  the  company.  See  Otis  ci*  Co.  v.  SEC,  323 

*  After  remand.  Okin  contended  that  since  the  Supreme  Court  had  vacated 
the  earlier  order  of  the  court,  its  decision  required  the  Court  of  Appeals 
to  consider  the  petition  in  its  entirety.  This  contention  was  rejected  by 
the  Second  circuit  by  its  order  of  January  1“>.  On  May  10.  194S.  the  peti¬ 
tion  was  dismissed  as  moot  pursuant  to  stipulation. 

’"Section  24  (a)  expressly  provides,  “The  findings  of  the  Commission  as 
to  the  facts,  if  supported  by  substantial  evidence,  shall  be  conclusive.”  It 
has  been  authoritatively  held  that  the  scope  of  review  under  Sections  24  (a) 
and  11  (e)  is  the  same.  SKC  v.  Ccntrnl-Illinoi *  Securities  Cor/)..  338  U.  S. 
90,  113-127  (1949). 
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U.  S.  624,  631-636  (1945) ;  SEC.  v.  Centred- Illinois  Securities 
Corp.,  33S  U.  S.  96,  139-140  (1949).  Where,  however,  the 
security  represents  no  more  than  an  improbable  or  conjectural 
interest,  participation  must  be  denied.  This  is  so  if  the  security 
involved  is  a  common  or  preferred  stock.11  It  is  equally  so  in 
the  case  of  option  warrants. 

The  valuation  problem  before  the  Commission  was  essen¬ 
tially  an  appraisal  of  the  investment  value  of  the  contract 
obligations  of  United  to  the  warrant  holders.  By  the  terms 
of  the  option  warrants  (  C.  Appx.  115a-117a),  United  has 
agreed,  upon  the  presentation  and  surrender  of  each  option 
warrant,  to  sell  to  the  warrant  holder  a  specified  number  of 
shares  of  the  common  stock  of  United,  “as  such  stock 
may  be  constituted  at  the  time  of  purchase,”  at  a  price  of 
$27.50  per  share.  The  warrant  contemplates  that  the  price 
per  share  shall  remain  the  same  “whether  or  not  the  rights  or 
interests  represented  by  such  shares  are  equivalent  to  the  rights 
or  interests  represented  by  the  shares”  authorized  or  outstand¬ 
ing  at  the  date  of  the  warrant  or  any  other  time  prior  to  pur¬ 
chase.  and  “irrespective  of  any  change”  by  way  of  stock  divi¬ 
dends.  sale,  exchange,  or  other  disposition  of  additional  stock, 
any  change  or  reclassification  of  authorized  capital,  and  “the 
sale  or  lease  by  the  company  of  all  or  any  part  of  its  prop- 

11  This  has  boon  the  uniform  tenor  of  decisions  under  the  Holding  Com¬ 
pany  Act  as  well  as  the  rule  in  bankruptcy  reorganization.  In  re  Central 
States  Power  and  Light  Corp.,  74  F.  Supp.  360.  361  (D.  Del.  1047)  (preferred 
and  common  stocks)  ;  In  re  Jacksonville  Gas  Co.,  46  F.  Supp.  832,  857  ( S,  D. 
Fla.  1042)  (common  stock).  CJ.  Group  of  Institutional  Investors  v.  Chicago, 
Milwaukee.  St.  Paul  <f  Pacific  R.  Co.,  318  U.  S.  523,  536-542  (1943). 

Other  cases  under  Section  11  (e)  of  the  Act  in  which  common  stockhold¬ 
ers  have  boon  denied  participation  because  they  had  no  measurable  invest¬ 
ment  value  in  terms  of  the  reasonably  prospective  earnings  are:  Indiana 
Service  Corp.,  Holding  Company  Act  Release  Nos.  7054,  70S6  (1946),  66 
I*.  U.  R.  (N.  S.).  enforced  without  opinion  (N.  D.  Ind.  1947).  appeal  dis¬ 
missed  without  opinion  sub  nom.  Propp  v.  SEC  (C.  A.  7.  1947)  ;  Interstate 
Poirer  Co.,  Holding  Company  Act  Release  Nos.  7143,  7159  (1947),  70  P.  U.  R. 
(N.  S.)  193.  plan  enforced,  71  F.  Supp.  164  (D.  C.  Del.  1947)  ;  Spokane  Gas 
d  Fuel  Co.,  Holding  Company  Act  Release  No.  6065  (1945),  enforced  with¬ 
out  opinion  (E.  I>.  Wash.  1945):  Seattle  Gas  Co.,  Holding  Company  Act 
Release  No.  7128  (1947),  plan  enforced  without  opinion  (W.  D.  Wash.  1947). 


14 


erty.”  “  Thus  United  has  the  right  to  declare  out  as  divi¬ 
dends  any  profits,  including  capital  gains,  and  to  issue  addi¬ 
tional  shares  of  common  stock  by  way  of  dividends,  without 
affecting  the  option  price  of  $27.50  per  share.  Option  war¬ 
rant  holders  are  expressly  excluded  from  any  rights  whatsoever 
as  stockholders,  and  are  thus  effectively  excluded  from  any 
vote  on  the  dividend  or  other  policies  of  the  company.  The 
president  of  United  testified  to  a  policy  of  paying  out  as  divi¬ 
dends  a  “very'  large  proportion  of  its  earnings  and  profits” 
(SEC  Findings,  p.  28). 

In  these  circumstances  the  sj>eculative  testimony  concern¬ 
ing  the  possible  increase  in  value  of  United's  portfolio  do  not 
tend  to  prove  an  investment  value  for  the  option  warrants. 
Even  if  such  values  w’ere  realized,  the  common  stockholders 
would  have  the  unqualified  right  to  secure  the  benefit  to  them¬ 
selves  through  distributions  of  dividends  either  in  cash  or  in 
additional  shares  of  common  stock.  In  substance,  the  war¬ 
rants  represent  merely  the  speculative  hope  that  United  may 
realize  tremendous  profits,  and  that  its  common  stock  manage¬ 
ment  may  choose  to  transfer  some  of  the  profits  from  the 
common  stockholders  to  the  warrant  holders  by  withholding 
payment  of  cash  or  stock  dividends.  The  Commission's  finding 
that  this  contract  has  no  investment  value,  and  that  any  allo¬ 
cation  of  new  securities  to  the  warrant  holders  would  be  an 
unjustifiable  taking  of  value  from  the  common  stockholders 
of  United,  is  clearly  supported  by  substantial  evidence. 

The  Commission  has  consistently  construed  the  fair  and 
equitable  standard  of  Section  11  (e)  in  the  light  of  indications 
that  Congress  intended  the  simplification  of  holding  company 
systems  to  be  achieved  without  the  loss  of  any  legitimate  invest¬ 
ment  value  attributable  to  the  existing  investment  position  of 
any  class  of  security  holders.  This  policy  has  been  followed 
even  where  it  required  some  disregard  of  the  letter  of  contract 
rights,  a  point  of  division  within  the  Commission  and  in  the 

“The  warrant  permits  “any  change  whatsoever”,  except  only  that  if  the 
outstanding  common  stock  of  United  is  exchanged  for  a  different  number 
of  shares  of  United,  or  for  common  shares  of  the  corporation  resulting 
from  a  merger  or  consolidation,  the  warrant  holder  is  entitled  to  purchase 
the  new  shares  exchanged  for  those  which  he  would  have  been  entitled  to 
purchase  except  for  such  action. 
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courts.  See  United  Light  and  Power  Co.,  142  F.  2d  411  (C.  A.  3, 
1944),  affirmed  in  Otis  &  Co.  v.  SEC ,  323  U.  S.  624  (1945). 
Similarly,  in  dealing  with  option  warrants  the  Commission  has 
not  hesitated  to  compensate  the  holder  of  an  unexercised  option 
for  the  termination  of  his  option,  to  the  extent  that  there  ap¬ 
peared  to  be  a  rational  basis  for  ascribing  some  measurable 
value  to  it  after  making  substantial  allowance  for  uncertainties 
inherent  in  the  valuation  process.13  On  the  other  hand,  where 
on  the  basis  of  the  evidence  the  Commission  cannot  find  that 
the  option  price  is  likely  to  be  reached  within  the  foreseeable 
future,  there  is  no  rational  basis  for  ascribing  any  recognizable 
value  to  the  warrant,  and,  accordingly,  under  the  “fair  apd 
equitable”  section  of  11  (e),  the  warrant  holder  cannot  claim 
any  interest  in  the  company.  This  approach  has  been  ex¬ 
pressly  sustained  by  the  courts.  See  Niagara  Hudson  Power 
Corp.  v.  Leventritt,  340  U.  S.  336  (1951);  In  re  Common¬ 
wealth  &  Southern  Corp.,  1S4  F.  2d  SI  (C.  A.  3,  1950),  certi¬ 
orari  denied,  340  U.  S.  929  (1951).1'* 

In  this  case  the  warrant  entitles  the  holder  thereof  to  sub¬ 
scribe  to  the  common  stock  of  United  at  $27.50  per  share.  Even 
if  contrary  to  the  terms  of  the  contract,  adjustments  were  made 
to  reflect  the  capital  distribution  of  United's  investment  in  the 
common  stock  of  Niagara  Hudson,  the  option  price  would  be 
$19.25  per  share.  The  Commission  found  that  reasonably 
prospective  earnings  applicable  to  United’s  common  stock  w’ere 
about  21  cents  per  share  (SEC  Findings  12-13),  and  that  to 
reach  the  exercise  price  as  prescribed  by  the  charter  or  as  ad¬ 
justed.  the  common  stock  would  have  to  sell  respectively  about 
130  or  90  times  such  earnings  (SEC  Findings  26).  In  terms 
of  asset  values  the  Commission  found  that  United’s  assets 
w'ould  have  to  appreciate  to  about  $400,000,000  or  approxi- 

"  See  Electric  Potrcr  £  Light  Corp.,  Holding  Company  Act  Release  No. 
8889.  pp.  73-74  (1040).  This  was  affirmed  in  In  re  Electric  Poicer  £  Light 
Corp.,  176  F.  2d  087.  601  (C.  A.  2.  1040),  stay  denied  337  U.  S.  003  (1049). 
See  also  Community  Gan  £  Poicer  Co.,  Holding  Company  Act  Release  No. 
6436,  pp.  20-30  (1046).  The  treatment  of  the  warrants  was  not  disputed  in 
the  subsequent  litigation.  See  In  re  Community  Gan  £  Power  Co.,  71  F. 
Supp.  171  (D.  C.  Del.  1947),  affirmed  16S  F.  2d  740  (C.  A.  3,  1947),  cer¬ 
tiorari  denied,  334  U.  S.  S46  (1948). 

14  See  also  In  re  United  Can  Corp.,  .78  F.  Supp.  701,  719  (D.  C.  Del.  1044). 
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mately  565%  over  the  present  $60,000,000  on  the  basis  of  the 
original  subscription  price;  in  terms  of  the  adjusted  price,  the 
appreciation  in  assets  would  have  to  reach  $2S0,00O,000,  an  in¬ 
crease  of  about  365%  of  the  present  asset  values.  On  the  basis 
of  the  recent  high  market  price  of  4%  for  United's  common 
stock  it  would  require  an  appreciation  of  5.8  times  to  reach  the 
original  exercise  price  or  about  4  times  as  adjusted  (SEC  Find¬ 
ings  28).  The  Commission  concluded  that  it  could  not  “find 
there  is  a  reasonable  expectation  that  United’s  earnings  and 
assets  over  the  foreseeable  future  will  be  such  that  the  market 
price  of  its  common  stock  will  increase  to  the  extent  needed  to 
give  the  warrants  a  recognizable  value”  (SEC  Findings  28). 
In  such  circumstances,  as  the  Third  Circuit  indicated,  recogni¬ 
tion  of  the  warrants  would  require  the  Commission  “to  assume 
the  role  of  soothsayer  and  venture  a  prediction  as  to  a  valuation 
for  the  options  based  upon  some  visionary  conception  of  what 
the  future  could  bring.”  and  any  findings  of  positive  value 
would  be  “sheer  conjecture  based  on  an  arbitrary  assumption 
which  would  be  quite  contrary  to  the  rationale  of  the  Otis  and 
Engineers  cases.”  See  In  re  Commonwealth  &  Southern  Corp., 
184  F.  2d  SI,  84,  85  (C.  A.  3.  1950),  certiorari  denied  340  U.  S. 
929  (1951). 

2.  The  warrant  holders  argue  that  in  this  case,  as  distin¬ 
guished  from  the  Niagara  Hudson  and  Commonwealth  & 
Southern  cases,  there  is  substantial  evidence  to  support  their 
contention  that  within  the  next  12  or  15  years  common  stock 
of  United  would  reach  the  exercise  price  (Committee  brief, 
pp.  37-45).  This  evidence  is  largely  of  a  statistical  nature 
and  is  summarized  in  the  Commission’s  Findings  (SEC  Find¬ 
ings  27).  It  shows  the  percentage  appreciation  in  net  in¬ 
come.  market  price  and  net  asset  value  of  the  common  stock 
of  selected  investment  companies  over  a  period  ranging  from 
1937  or  193S  to  1949.  It  is  urged  that  United  will  experience 
some  sort  of  comparable  appreciation. 

As  noted  by  the  Commission,  these  statistical  tables  show 
considerable  variation  and  unevenness  for  the  period  chosen 
for  comparison.  For  example,  of  the  ten  investment  com¬ 
panies  selected,  one  company  shows  that  the  net  asset  value 
of  its  common  stock  appreciated  63%.  and  five  others 
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show  an  appreciation  of  less  than  200%  (C.  Appx.  122a). 
This  is  far  below  the  percentage  required  to  bring  the  net 
asset  value  of  United's  common  stock  to  the  exercise  price  of 
even  §19.25  per  share,  let  alone  §27.50  per  share.  Equally 
extreme  variations  appear  in  the  comparison  with  respect  to 
the  net  income  (C.  Appx.  126a).  The  net  income  compari¬ 
sons,  moreover,  do  not  reflect  a  steady  rise  in  net  income  from 
1937  to  1949  but  merely  express  the  highest  yearly  net  income 
during  this  period  as  a  percentage  appreciation  over  the  lowest 
during  the  same  period.  Indeed  with  respect  to  United,  there 
is  shown  an  appreciation  in  net  income  of  1100%,  reflecting 
a  net  income  of  22  cents  in  1937  as  against  the  low 
during  the  13-year  period  of  2  cents  in  1947  (C.  Appx.  126a). 
Finally,  these  percentages  expressly  exclude  intervening  years 
in  which  many  of  these  companies  suffered  net  income  deficits. 

Underlying  all  of  these  statistical  calculations  is  the  un¬ 
proved  assumption  that  since  wide  variations  in  income,  net 
asset  values  and  prices  of  the  common  stocks  have  occurred 
with  respect  to  other  investment  companies,  United's  common 
stock  may  for  one  reason  or  another  experience  similar  de¬ 
velopments.15  The  relatively  spectacular  improvement  in  the 
position  of  United’s  common  stock  from  its  underwater  posi¬ 
tion  in  1943,  to  a  present  asset  value  in  the  neighborhood  of  §5 
per  share,  represented  in  part  a  general  improvement  in  the 
market  value  of  public  utility  securities,  in  part  a  realization 

15  Mr.  Tatlmm,  a  witness  and  a  member  of  the  committee  for  the  warrant 
holders,  testified  on  cross-examination  (C.  Appx.  96a)  :  i 

“If  it  is  reasonable  to  anticipate  an  eventual  increase  in  the  value  of 
the  stock  I  think  that  that  anticipation  inevitably  gives  value  to  a  perpetual 
call  on  the  stock.  Within  what  time  period  the  value  of  the  stock  might 
advance  (41S8  It)  materially  I  think  is  impossible  to  say,  irrespective  of 
what  management  has  said  in  regard  to  its  intentions. 

“Its  intentions  may  change,  new  factors  may  come  in,  all  sorts  of  new 
developments  may  present  themselves,  opportunities  may  present  them¬ 
selves  that  are  not  now  foreseen,  which  might  be  embraced,  and  I  don’t 
think  that  I  have  attempted  to  pin  the  value  of  the  warrants  down  to  what 
might  happen  specifically  within  a  certain  period  of  time. 

“The  evidence  that  I  introduced  in  the  form  of  certain  exhibits  was 
merely  to  show  that  over  these  periods  of  time  other  companies  that  might 
be  reasonably  comparable  have  achieved  these  results.  The  fact  that  they 
have  achieved  the  results  I  think  is  persuasi/e  evidence  that  United  Cor¬ 
poration  might  be  able  to,  or  would  be  able  to,  achieve  comparable  results.” 

1. 


IS 


of  potentialities  inherent  in  the  financial  simplification  and 
rehabilitation  of  United's  subsidiary  holding  companies,  and 
in  part  the  “leverage”  incident  to  United’s  common  stock 
being  formerly  junior  to  such  a  large  amount  of  preferred 
stock.  While  the  simplification  of  United  and  its  subsidiary 
holding  companies  has  improved  the  investment  quality  of 
United’s  common  stock  in  relation  to  risk  factors,  it  has  also 
necessarily  eliminated  the  speculative  possibilities  of  appre¬ 
ciation  in  astronomical  amounts  necessary’  to  give  the  warrants 
any  intrinsic  value.  The  Commission,  we  submit,  properly 
concluded  that  the  statistical  data  were  not  persuasive  and 
could  not  “be  relied  on  as  showing  that  United's  common  stock 
will  in  the  foreseeable  future  increase  in  value  to  the  extent 
necessary  to  give  the  warrants  a  recognizable  present  value” 
(SEC  Findings  27-2S).16 

The  warrant  holders  also  argue  in  their  brief  (p.  43)  that 
unlike  Niagara  Hudson  and  Commonwealth  &  Southern  which 
involved  public  utility  companies  whose  rates  of  return  are 
limited  by  law.  United  will  become  an  investment  company  and 
that  consequently  its  potentialities  for  appreciation  in  assets 
and  earnings  are  so  substantial  that  the  warrant  holders’  per¬ 
petual  interest  therein  must  be  taken  as  having  real  value.  We 
fail  to  see  how  this  renders  less  speculative  the  possibility  of 
the  common  stock  of  United  reaching  the  exercise  price  within 
the  foreseeable  future.  In  the  Niagara  Hudson  case,  the  Su¬ 
preme  Court  recognized  that  the  perpetual  feature  of  the  war¬ 
rant  gave  the  warrants  a  “premium  value  *  *  *  as 

distinguished  from  their  investment  value,”  since  it  takes  “into 
account  such  possibilities  as  that  of  a  runaway  inflation,  an  un¬ 
precedented  accumulation  of  undistributed  surplus  earnings, 
an  unlikely  liberalization  of  standards  of  public  utility  regula¬ 
tion.  a  surprise  discovery  of  oil  on  company’  property,  etc.” 
The  Court  added,  however,  that  this  “does  not  provide  an  ade¬ 
quate  reason  for  allowing  a  value  to  the  warrants  at  the  expense 

“The  data  also  include  a  number  of  exhibits  showing  market  compari¬ 
sons  for  the  common  stocks  and  warrants  of  United  and  of  other  com¬ 
panies  (C.  Appx.  127a-147a).  Such  comparisons  were  expressly  rejected 
by  the  Supreme  Court  as  having  no  probative  value.  See  .V iayura-Hudxon 
Poinr  Corp.  v.  Lmentritt,  340  U.  S.  at  344-347. 
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of  the  common  stock,  in  a  reorganization  under  this  Act”  (340 
U.  S.  at  345-346). 

Further,  while  an  investment  company  may  experience  sub¬ 
stantial  capital  appreciation  as  a  result  of  changes  in  its  invest¬ 
ment  portfolio,  such  appreciation  is  too  conjectural  to  serve 
as  a  basis  for  establishing  value  in  reorganization  since  “capital 
gains  from  the  sale  and  purchase  of  securities  must  be  balanced 
against  capital  losses.”  See  Central  States  Electric  Corp.  v. 
Austrian,  183  F.  2d  879.  885  (C.  A.  4,  1950).  certiorari  denied, 
340  U.  S.  917  (1951). 17  In  addition,  whether  or  not  capital 
expansion  would  enhance  the  value  of  the  common  stock  would 
depend,  as  the  warrant  holders  recognize  in  their  brief  (p.  39), 
on  the  type  and  the  cost  of  future  financing,  including  the  crea¬ 
tion  of  leverage  by  the  issuance  of  senior  securities.  Such  con¬ 
siderations.  however,  are  equally  remote  and  speculative  for 
the  purpose  of  determining  a  present  ascertainable  value  of 
the  common  stock  for  purposes  of  reorganization.  See  SEC  v. 
Central- Illinois  Securities  Corp.,  33S  U.  S.  at  150;  Central  States 
Electric  Corp.  v.  Austrian,  183  F.  2d  at  8S5.  Cf.  Common 
Stockholders  Committee  etc.  v.  SEC,  183  F.  2d  45.  49  (C.  A.  2, 
1950).  certiorari,  denied,  340  U.  S.  S34  (1950).  Finally,  the 
speculative  and  contingent  character  of  the  warrant,  as  the 
Commission  observed  (SEC  Findings  28).  further  emphasized 
by  the  intention  of  United’s  management  to  pay  out  in  divi¬ 
dends  a  very  large  proportion  of  its  earnings  and  profits  “so 
that  there  would  be  relatively  little  improvement  in  the  asset 
value  of  its  stock  as  the  result  of  the  retention  of  earnings;” 
and,  indeed,  under  the  terms  of  his  contract  the  warrant  hold¬ 
er’s  potential  interest  in  the  future  appreciation  of  the  common 
stock  is  subject  to  further  dilution  by  the  capitalization  of  re¬ 
tained  earnings  through  the  declaration  of  stock  dividends. 

3.  The  warrant  holders  contend  that  the  Commission  qrred 
in  finding  that  the  warrants  constitute  an  undue  complexity 
under  Section  11  (b)  (2)  and  urge  that  the  warrants  either 
should  remain  outstanding  or  a  new  warrant  with  a  reduced 

17  It  may  ho  noted  that  in  1938  United  effected  a  write-down  of  its  port¬ 
folio  assets  in  the  amount  of  $436,756,943.  See  The  United  Corporation,  13 
SEC  S54,  872  (1943).  The  substantial  tax  advantages  which  United  now 
enjoys  are  the  result  of  these  unrealized  capital  losses. 
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option  price  be  issued  in  lieu  thereof  (Committee  brief,  pp. 
16-21.  25-30).  There  is  no  merit  to  any  of  these  contentions. 

In  the  first  place,  the  Commission’s  1943  order,  which  has 
long  since  ceased  to  be  subject  to  review,  required  United  to 
“change  its  present  capitalization  to  one  class  of  stock,  namely, 
common  stock.”  While  that  order  does  not  explicitly  refer  to 
the  option  warrants,  the  term  “capitalization”  in  its  context 
included  all  three  classes  of  securities.  It  is  inconceivable 
that  the  Commission  could  have  found  the  presence  of  both 
preferred  and  common  stock  an  undue  complexity  in  United’s 
capital  structure  without  regarding  the  option  warrants  as  even 
more  so.  With  the  common  stock  itself  then  under  water 
assetwise.  the  option  warrants  were  so  obviously  nothing  more 
than  a  gambling  counter  that  the  necessity  for  their  elimina¬ 
tion  did  not  appear  even  to  require  discussion.  Of  course,  if 
there  had  been  a  change  of  circumstances  in  the  meanwhile, 
and  we  concede  there  has  been  a  substantial  improvement  in 
United’s  financial  condition,  the  1943  order  would  be  subject 
to  modification.  Since,  however,  as  we  have  shown  above,  the 
improvement  has  not  been  sufficient  to  make  it  fair  and  equi¬ 
table  to  give  anything  to  the  warrant  holders,  no  case  for 
modification  has  been  made. 

The  Commission’s  findings  under  review  do  not  rest  upon 
the  1943  order  as  foreclosing  inquiry  concerning  the  necessity 
for  the  removal  of  the  option  warrants  to  comply  with  the 
safeguards  of  Section  11  (b)  (2),  and  accordingly  we  deal  with 
that  question  as  though  it  were  still  open.  Although  Section 
11  (b)  (2)  does  not  prescribe  any  specific  standards  for  deter¬ 
mining  what  constitute  undue  and  unnecessary  complexities, 
it  is  well  established  that  they  “derive  much  meaningful  con¬ 
tent  from  the  purposes  of  the  Act,  its  factual  background  and 
the  statutory  context  in  which  they  appear.”  See  American 
Power  and  Light  Co.  v.  SEC,  329  U.  S.  90,  104  (1946).  The 
Supreme  Court  also  stated  (p.  105) : 

From  these  sources — from  the  manifold  evils  revealed 
by  the  legislative  investigations,  the  express  recital  of 
evils  in  §  1  (b)  of  the  Act,  the  general  policy  declara¬ 
tions  of  Congress  in  §  1  (c),  the  standards  for  new 


security  issues  set  forth  in  §  7  *  *  *  and  the  nature 

of  the  inquiries  contemplated  by  §  11  (a) — a  veritable 
code  of  rules  reveals  itself  for  the  Commission  to  follow 
in  giving  effect  to  the  standards  of  §  11  (b)  (2). 

i 

Insofar  as  pertinent  here,  it  may  be  noted  that  in  Section  1 
(b)  (1)  of  the  Act  it  is  expressly  declared  that  the  national 
interest  and  the  interest  of  investors  in  the  securities  of  holding 
companies  and  their  subsidiaries  are  adversely  affected  “when 
such  securities  are  issued  upon  the  basis  of  fictitious  or  unsound 
asset  values  having  no  fair  relation  to  the  sums  invested  in  or 
the  earning  capacity  of  the  properties.”  Further,  Section  7  of 
the  Act,  which  prescribes  standards  for  the  issuance  of  new 
securities,  expressly  provides  in  subsection  d  (1)  and  (2)  that 
no  such  security  may  be  issued  if  it  “is  not  reasonably  adapted 
to  the  security  structure”  of  the  issuer  and  of  the  other  com¬ 
panies  in  the  system  or  “is  not  reasonably  adapted  to  the  earn¬ 
ing  power”  of  the  issuer.18 

In  this  case  the  Commission  expressly  found  that  the  war¬ 
rants  had  no  ascertainable  value  because  on  the  evidence  it 
could  not  reasonably  be  expected  that  the  common  stock  sub¬ 
ject  to  the  warrants  were  likely  to  reach  the  option  price  within 
the  foreseeable  future.  This  is  a  determination  that  the  war¬ 
rants  had  no  reasonable  relation  to  the  assets  and  reasonably 
prospective  earnings  of  United,  and  as  the  Supreme  Court  said 
in  the  Niagara  Hudson  case,  the  value  of  the  warrants  in  the 
market  merely  reflects  the  willingness  of  a  purchaser  “to  pay 
a  nominal  price  for  a  warrant  which  has  no  investment  value, 
on  the  mere  chance  that  it  may  be  salable  in  a  rising  market” 
(340  U.  S.  at  346).  There  can  be  no  doubt  that  when  the  stat- 

u  In  Section  1  (c)  of  the  Act  Congress  declared  it 

•'*  *  *  to  be  the  policy  of  this  title,  in  accordance  with  which  policy 

all  the  provisions  of  this  title  shall  be  interpreted,  to  meet  the  problems  and 
eliminate  the  evils  as  enumerated  in  this  section,  connected  with  public- 
utility  holding  companies  which  are  engaged  in  interstate  commerce  or  in 
activities  which  directly  affect  or  burden  interstate  commerce:  and  for  the 
purpose  of  effectuating  such  policy  to  compel  the  simplification  of  public- 
utility  holding-company  systems  and  the  elimination  therefrom  of  properties 
detrimental  to  the  proper  functioning  of  such  systems,  and  to  provide  as 
soon  as  practicable  for  the  elimination  of  public-utility  holding  companies 
except  as  otherwise  expressly  provided  in  this  title.”  j 
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ute  speaks  of  undue  complexities  it  has  obvious  reference  to  any 
speculative  security,  including  warrants,19  which  on  any  ra¬ 
tional  hypothesis  has  no  ascertainable  interest  in  the  assets  and 
earnings  of  the  enterprise. 

As  previously  indicated  (note  11  supra),  even  common 
stock,  whose  anticipations  are  as  perpetual  as  those  of  option 
warrants,  may  not  receive  recognition  in  reorganizations  under 
the  Act  unless  there  is  some  affirmative  basis  for  attributing 
to  it  a  reasonably  ascertainable  value.  A  warrant  holder 
cannot  be  expected  to  be  treated  wdth  greater  solicitude  simply 
because  the  speculative  possibilities  of  the  perpetual  warrant 
are  more  readily  recognized  and  even  may  have  prompted  its 
creation.  To  the  extent  that  economic  developments  have 
indicated  that  the  warrant  holder’s  claim  upon  the  future  of 
the  enterprise  is  a  mere  will-o’-the-wisp,  the  warrant  holder 
cannot  insist  upon  retaining  his  speculative  hold  upon  the  en¬ 
terprise  or  upon  compensation  for  terminating  his  spurious 
interest.  As  the  Supreme  Court  stated  in  Schwabacher  v. 
United  States ,  334  U.  S.  182,  199  (194S),  in  connection  with 
the  charter  rights  of  security  holders  of  a  company  subject  to 
Federal  reorganization :  “Such  charters  and  laws  usually  have 
been  drawn  on  assumptions  that  time  and  experience  have  un¬ 
settled.  Public  regulation  is  not  obliged  and  we  cannot  lightly 
assume  it  is  intended  to  restore  values,  even  if  promised  by 
charter  terms,  if  they  have  already  been  lost  through  the  opera¬ 
tion  of  economic  forces.” 

It  may  be  noted  in  this  connection  that  in  the  Niagara  Hud¬ 
son  case,  in  which  the  Supreme  Court  reversed  the  Second 
Circuit,  Judge  Learned  Hand  stated  that,  although,  in  his 

”  Under  Section  2  (a)  (1G)  the  terms  ‘‘security"  includes  “stock,  bond 
*  *  *  or  warrant  or  right  to  subscribe  to  or  purchase,  any  of  the  fore¬ 

going.” 

Tiie  Committee  contends  (Committee  brief,  pp.  17-19)  that  Section  7  of  the 
Holding  Company  Act  does  not  preclude  the  issuance  of  option  warrants  or 
convertible  securities  for  reorganization  purposes  and  that  the  Commission 
has  authorized  such  securities  in  a  number  of  instances.  But  the  warrants 
which  the  Commission  has  permitted  to  be  issued  have  been  short  term 
rather  than  perpetual  warrants  and  the  exercise  and  conversion  prices  of 
such  securities  have  been  sufficiently  related  to  earning  power  so  that  they 
did  not  have  the  speculative  and  illusory  characteristics  of  United’s  out¬ 
standing  warrants. 


opinion,  the  warrants  appeared  to  have  some  value,  the  pos¬ 
sible  increase  in  the  capital  of  the  company,  if  the  warrant 
should  be  exercised,  might  be  deemed  to  be  “certainly  a  need¬ 
less,  and  perhaps  a  disturbing”  complexity  in  the  structure 
of  the  company.  See  SEC  v.  Leventritt,  179  F.  2d  615,  616 
(C.  A.  2,  1950).  Surely,  a  warrant  of  a  holding  company 
which  the  Commission  found  to  be  without  any  ascertainable 
value,  is  a  fortiori  an  undue  and  unnecessary  complexity 
within  Section  11  (b)  (2).  It  was  so  held  in  In  re  United 
Gas  Corp.,  58  F.  Supp.  501,  519  (D.  C.  Del.  1944). 

The  warrant  holders  also  argue  that  the  Commission  could 
not  require  the  elimination  of  the  warrants  because  upon  con¬ 
summation  of  the  plan  United  “will  not  be  a  holding  company 
or  a  part  of  any  holding  company  system”  (Committee  brief, 
p.  20).  We  do  not  so  read  Section  11  (b)  (2).  United  is  a 
registered  holding  company  and  by  virtue  of  this  status  it  is 
subject  to  all  the  provisions  of  the  Act.  including  Section  11 
(b)  (2).  Since,  as  we  have  shown  in  our  main  brief  (pp. 
10-15),  compliance  therewith  may  be  obtained  by  means  short 
of  dissolution  and  through  transformation  into  an  investment 
company,  it  is  simply  inconceivable  that  Congress  had  intended 
that  the  holding  company  go  forth  from  under  the  jurisdiction 
of  the  Act  and  retain  within  its  structure  the  very  abuses 
which  Section  11  (b)  (2)  was  designed  to  eliminate.20  Indeed, 
on  the  theory  advanced  by  the  warrant  holders  the  Commifr- 
sion  would  likewise  be  powerless  to  require  a  recapitalization 
under  Section  11  (b)  (2)  even  if  United  had  outstanding  bonds 
and  preferred  stock,  as  well  as  option  warrants. 

20  See  In  re  Community  Gax  and  Power  Co.,  71  F.  Supp.  171  (D.  C.  Del. 
1947).  affirmed  108  F.  2d  740  (C.  A.  3.  1947).  certiorari  denied .  334  U.  S. 
840  (1948).  The  plan  there  involved  provided  (in  addition  to  the  dissolu¬ 
tion  of  Community,  the  top  holding  company)  that  American  Gas  and 
Power  Co.,  which  had  outstanding  secured  debentures,  common  stock  and 
option  warrants  should  continue  in  business  as  an  operating  company  not 
subject  to  the  Holding  Company  Act,  after  its  merger  with  its  then  operat¬ 
ing  subsidiary.  The  plan  provided  for  the  elimination  of  American’s  debt 
as  well  as  option  warrants  and  allocation  of  the  new  common  stock  among 
American's  former  debenture  holders,  common  stockholders  and  warrant 
holders.  While  the  warrant  holders  did  not  contest  the  treatment  accorded 
them  in  the  plan,  the  debenture  holders  did  challenge  the  j>ower  of  the 
Commission  to  require  them  to  accept  stock  contending  that  the  plan  was 
not  necessary  and  appropriate  to  effectuate  the  purposes  of  the  Act.  This 
contention  was  rejected.  See  168  F.  2d  at  744. 
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This  is  also  a  complete  answer  to  the  argument  that  in  de¬ 
termining  the  right  and  status  of  the  warrants  the  Commis¬ 
sion  should  be  guided  by  the  provisions  of  the  Investment 
Company  Act  of  1940. 

The  fact  that  United  may  hereafter  become  subject  to  the 
provisions  of  the  Investment  Company  Act,  which  gives  the 
Commission  no  power  to  require  the  simplification  of  existing 
complexities  of  investment  companies,  is  no  reason  why  the 
Commission  should  not  exercise  its  present  powers  and  respon¬ 
sibilities  under  the  Holding  Company  Act.21  It  may  be  noted, 
moreover,  that  the  Investment  Company  Act  indicates  no 
Congressional  policy  favorable  to  warrants.  An  investment 
company  is  not  permitted  to  issue  option  warrants  having  a 
duration  of  more  than  120  days  “except  that  any  warrant  may 
be  issued  in  exchange  for  outstanding  warrants  in  connection 
with  a  plan  of  reorganization.’’  See  Section  IS  (d)  (C.  Appx. 
lSla).~ 

11  Compare  Chase  v.  Austrian,  ISO  F.  2d  555  (C.  A.  4.  19.r>l).  certiorari 
denied,  241  U.  S.  952  (1951).  In  this  ease,  involving  the  reorganization 
of  Central  States  Electric  Corporation  under  Chapter  X  of  the  Bankruptcy 
Act,  the  company  was  solvent  at  the  time  the  plan  of  reorganization  was 
confirmed.  The  junior  interest  argued  that  the  court  should  limit  its 
jurisdiction  to  the  retirement  of  the  debt  and  should  not  deal  with  the 
preferred  and  common  stocks  of  the  company.  The  Court  rejected  this 
argument,  indicating,  inter  ali<T,  that  once  the  company  came  within  the 
jurisdiction  of  the  Bankruptcy  Act,  the  policy  of  the  statute  required  a 
complete  reorganization. 

"  Insofar  as  warrant  holders  contend  that  the  Commission  should  at 
least  have  i>ermitted  the  issuance  of  short  term  warrants  at  an  exercise 
price  commensurate  with  the  value  of  United's  stock,  the  answer  is.  as 
shown  above,  that  to  have  done  so  would  not  have  been  “fair  and 
equitable.” 

The  warrant  holders  point  out  that  in  connection  with  the  provisions 
for  cumulative  voting  the  Commission  took  as  its  guide  the  provisions  of 
the  Investment  Company  Act  (Committee  brief,  p.  10.  fn.  50).  We  fail  to 
see  the  analogy.  As  we  point  out  in  our  main  brief  (pp.  27-2N),  the  Com¬ 
mission  did  require  United  as  a  registered  holding  company  to  conform 
to  its  policy  in  respect  of  cumulative  voting,  even  though  it  is  not  expressly 
prescribed  by  the  Holding  Company  Act,  and  merely  refrained  from  im¬ 
posing  conditions  which  would  prevent  United  after  ceasing  to  be  subject 
to  the  Holding  Company  Act,  from  taking  action  lawful  under  the  Invest¬ 
ment  Company  Act.  The  Commission  cannot,  however,  depart  from  the 
statutory  mandate  so  as  to  give  recognition  to  warrants  which,  as  the 
Commission  concluded,  offend  the  standards  of  Sections  11  (b)  (2)  and 
11  (e)  of  the  Act. 
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Finally,  we  submit  that  the  warrant  holders’  motion  for  leave 
to  file  a  motion  for  leave  to  adduce  additional  evidence,  filed 
on  January  2,  1052,  should  be  denied.  The  transactions  re¬ 
ferred  to  in  their  motion  papers  reflect  results  specifically 
contemplated  by  the  plan  and  do  not  constitute  new  and  un¬ 
foreseen  developments  upon  which  such  a  motion  may  be 
granted.  See  Reconstruction  Finance  Corporation  v.  Denver 
&  R.  G.  W.  R.  Co.,  328  U.  S.  405,  521-522  (1046);  Central 
&  South  West  Utilities  Co.  v.  SEC,  7S  App.  D.  C.  37,  30^  136 
F.  2d  273,  275  (1043). 

CONCLUSION 

Petitioners'  motion  to  have  this  Court  enforce  the  pla,n  in 
its  entirety  and  the  related  motion  of  the  Committee  for  the 
Warrant  Holders  for  leave  to  intervene  should  be  denied  for 
lack  of  jurisdiqon.  If  this  Court  should  decide  that  it  has 
jurisdiction,  the  Commission’s  order  with  respect  to  that  aspect 
of  the  plan  which  is  covered  by  petitioners’  motion  should 
De  affirmed. 

Respectfully  submitted. 

Roger  S.  Foster, 

General  Counsel, 

Myron  S.  Isaacs, 

Chief  Counsel, 

Division  of  Public  Utilities, 

Aaron  Levy, 

Attorney, 

Securities  and  Exchange  Commission, 

425  Second  Street  NW., 

Washington  25,  D.  C. 

February  1952. 
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SUMMARY  OF  ARGUMENT. 


The  option  warrants  were  purchased  by  the  Commit¬ 
tee’s  witness  for  litigation.  Any  value  they  have  belongs  to 
the  Common  Stockholders  to  compensate  them  for  some 
367  million  dollars  of  losses.* 

i 

The  Proposals  of  the  Option  Warrant-Holders  Are 
Unfair  to  the  Common  Stock. 

We  agree  with  the  SEC  that  the  option  warrants  should 
be  cancelled  but  our  objection  is  based  on  different  grounds 
than  those  set  forth  in  the  SEC  findings. 

(1.)  We  object  to  Tatham ’s  participation  in  this  pro¬ 
ceeding  both  as  a  party  and  as  a  so-called  expert  witness  on 
the  ground  that  the  record  clearly  shows  he  purchased  his 
warrants  only  after  the  Commission  found  on  August  4, 
1948  (HCAR  No.  8396,  p.  27)  it  “unlikely  that  it  will  ever 
be  worth  while  for  warrant  holders  to  exercise  their  options 
to  buy  common  stock”.  This  Finding  was  reiterated  by 
the  Commission  on  October  20,  1949  (HCAR  No.  9431,  fn. 
15),  whereupon  within  a  few  days  thereafter  Tatham  bought 
2,000  warrants  for  $500.  [U-62  declaration,  File  No.  68-146, 
paragraph  4  (b)].  Security  holders  who  purchase  their 
shares  for  purposes  of  litigation  are  not  permitted  standing 
in  federal  courts.  They  must  be  owners  of  the  securities  at 
the  time  of  the  acts  complained  of.  (See  Federal  Rules  of 
Civil  Procedure ,  Rule  23.)  Tatham  owned  no  warrants  at 
the  time  the  Niagara  Hudson  distribution  was  approved, 
yet  he  seeks  compensation  for  that  distribution.  A  presump¬ 
tion  of  purchase  for  litigation  necessarily  follows  from  the 
schedule  of  the  Commission’s  findings  and  the  timing  of 

•We  will  answer  the  SEC’s  jurisdictional  argument  in  our 
motion  to  enforce  the  uncontested  provisions  of  the  plan.  By  its 
order  dated  November  5,  1951  the  Court  granted  petitioners  the 
right  to  renew  this  motion  at  the  oral  argument. 


2 


Tatham’s  purchases,  since  the  warrants  were  substantially 
wiped-out  at  the  time  of  the  purchases  and  were  selling  at 
only  121/o  to  871/o  cents  [SEC  Findings,  p.  43],  Tatham,  it 
should  be  noted,  is  in  the  business  of  following  utility  act 
proceedings. 

(2)  One  fundamental  fallacy  of  the  Committee  brief  is 
that  it  overlooks  the  fact  that  when  the  warrants  were 
originally  issued  there  was  a  Preference  Stock  outstanding 
and  that  the  enforced  retirement  of  the  Preference  Stock 
has  deprived  the  Common  of  its  right  to  share  in  the  appre¬ 
ciation  of  the  capital  and  earnings  of  the  assets  used  to 
retire  the  Preference  Stock.  Assets  worth  at  market  some 
128  million  dollars  on  December  31,  1949  have  been  used 
to  retire  this  stock  (Downing  brief,  pp.  44-45).  The  original 
cost  or  declared  value  of  these  assets  was  some  328  million 
dollars  [Id.].  The  Common  has  thus  lost  its  right  to  share 
in  any  appreciation  of  assets  once  worth  32S  million  dollars. 
Its  chances  therefore  of  reaching  $27.50  a  share,  the  exer¬ 
cise  price  for  the  warrants  when  they  were  originally  issued, 
has  thus  been  measurably  diminished.  For  this  loss  it  must 
be  compensated  before  any  junior  equity  can  participate 
in  the  estate.  Not  only  does  this  loss  extend  the  time  in 
which  the  Common  may  be  expected  to  recover  its  original 
possibility  of  selling  at  $27.50  a  share,  but  it  consumes  part 
of  the  base  upon  whose  potential  extension  rested  the  chance 
of  the  Common’s  ever  reaching  that  price.  The  Committee 
proposes  that  the  warrant  holders  be  compensated  for  what 
they  would  have  had,  apart  from  the  impact  of  the  Act,  but 
disregard  any  compensation  to  the  Common  Stock  due  to  the 
impact  of  the  Act.  Under  the  absolute  priority  rule  this 
compensation  to  the  Common  must  come  from  the  warrant 
holders  as  the  only  class  of  security  below  it.  To  say  that 
“the  warrants  are  not  junior  to  the  common  stock”  is  pure 
assertion  without  any  basis  in  law  or  reason.  The  warrants 
are  junior  to  the  Common’s  participation  in  capital  and 
earnings  until  they  pay  $27.50  a  share  for  the  Common. 
This  they  have  as  yet  not  done. 
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(3)  The  potential  dilution  of  the  Common’s  equity  after 

payment  of  $27.50  a  share,  remote  as  that  contingency  may 
be,  is  yet  a  value  if  judged  by  past  quotations  in  the  market. 
That  value,  even  though  extremely  small,  belongs  to  the 
Common  stockholders  if  they  are  to  be  compensated  for 
what  they  have  given  up,  as  compensated  they  must  be 
under  the  absolute  priority  rule.*  As  the  Committee’s  SEC 
brief  stated  (p.  31) ;  “The  rule  as  established  in  Otis  &  Co. 
v.  SEC,  323  U.  S.  624  (1945),  and  followed  in  American 
Power  Co.  v.  SEC,  329  U.  S.  90  (1946),  is  that  each  security 
holder,  in  the  order  of  his  priority,  must  be  given  the  invest¬ 
ment  or  going  concern  value  of  his  security.”  ;  (Our 
emphasis.)  The  Committee  argues  that  its  warrant  holders 
must  be  compensated  if  the  warrants  are  cancelled  because 
this  will  deprive  them  of  all  equity  in  some  57  million  dollars 
of  assets  available  to  the  Common  Stock.  But  it  is  sin¬ 
gularly  quiet  on  the  fact  that  elimination  of  the  Preference 
Stock  perpetually  removed  from  the  Common’s  equity  a 
call  or  option  warrant  on  all  the  equity  in  assets  worth 
from  128  to  328  million  dollars.  For  this  much  larger  loss 
to  the  Common  Stock  the  Committee  suggests  no  compen¬ 
sation.  j 

(4)  Finally,  we  must  object  to  the  statistical  fallacies 
by  means  of  which  the  Committee  claims  potential  value 
for  the  warrants.  All  its  speculations  on  the  possibility  of 
United’s  Common  rising  to  the  exercise  price  in  market 
value  are  based  on  historical  comparisons  of  net  asset  value 
or  are  predicated  on  the  Common  being  a  high-leVerage 
stock.  Since  United  now  has  neither  debt  nor  senior 
securities  historical  net  asset  value  comparisons  are  with¬ 
out  significance.  The  present  holdings  of  utility  stocks, 

•“We  have  previously  referred  to  the  unsoundness  of  long¬ 
term  warrants  and  to  the  fact  that  they  have  been  prohibited  under 
the  Investment  Company  Act.  To  the  extent  that  these  warrants 
have  a  value,  it  is  a  value  carved  out  of  the  securities  given  to  the 
7%  preferred  stockholders  and  unfairly  withheld  from  them  since 
at  this  time  they  are  entitled  to  the  remaining  portfolio  assets  of 
the  estate  after  payment  of  creditors.”  Central  States  Electric 
Corporation,  SEC  Corporate  Reorganization  Release  No.  82,  p.  46. 
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which  represent  95%  of  United’s  assets,  would  have  to 
increase  by  about  5  times  their  last  market  prices  of  record 
to  make  exercise  of  the  warrants  feasible,  and  the  record 
fails  to  prove  that  such  levels  have  ever  been  attained  by 
these  or  their  predecessor  stocks,  even  in  1929.  This  rise 
would  have  to  occur  on  top  of  the  extremely  great  rise  that 
has  already  occurred  since  1941  due  to  two  great  inflations 
(namely,  the  war  and  post-war  inflations).  In  addition  to 
the  elimination  of  the  Preference  Stock  and  the  reduction 
of  United  to  a  non-leverage  company,  there  is  the  fact  that 
367  million  dollars  or  821/4%  of  the  Common’s  original 
equity  has  been  lost.  This  crucial  evidence  is  not  even 
considered  by  the  Committee,  or  by  the  SEC. 


Conclusion. 

The  order  of  the  Commission  insofar  as  it  cancels  the 
option  warrants  should  be  affirmed. 

Respectfully  submitted, 

Randolph  Phillips,  Pro  Se, 

157  East  72nd  Street, 

New  York  21,  N.  Y. 

Krieger  &  Jorgensen, 

Attorneys  for  Edward  B.  Downing  and 
Randolph  Phillips  as  Atlorney-in-Faet 
for  22,081  Stockholders  of  the  United 
Corporation, 

Wyatt  Building, 

777  Fourteenth  Street,  N.  W., 
Washington  5,  D.  C. 


Seymour  Krieger, 

Norman  E.  Jorgensen, 

Of  Counsel. 


February  6,  1952. 
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REPLY  BRIEF  FOR  PETITIONERS 


I. 

Although  Congress  in  preliminary,  drafts  of  the 
Act  in  1935  authorized  a  program  for  compliance  by 
transformation  of  some  holding  companies  into  invest¬ 
ment  trusts,  counsel  withhold  the  fact  that  the  S.  E.  C. 
subsequently  found  in  1942  that  Congress,  in  the  final 
enactment,  had  “abandoned”  and  “eliminated”  this 
program. 

The  interpretation  of  legislative  history  and  intent  now 
relied  upon  by  respondents  was  specifically  rejected  by  the 
SEC  in  its  leading  case  on  this  phase  of  the  Act’s  legis¬ 
lative  history: 

“*  *  *  Furthermore,  the  provision  in  Section  30 
of  the  Senate  substitute,  for  an  investment  trust 
study,  also  appears  clearly  relevant  to  the  program 
then  contemplated;  for  as  we  have  already  noted, 
many  holding  companies  that  did  not  merge  or  con¬ 
solidate  with  operating  subsidiaries  were  to  become 
investment  trusts.  *  *  * 

‘  ‘  The  Commission  was  authorized  and  directed  by 
Section  30  to  study  the  activities,  corporate  Struc¬ 
tures  and  influences  of  investment  trusts  in  connec- 
tion  with  the  part  of  the  program  looking  toward  the 
transformation  of  holding  companies  into  that  type 
of  organization. 

“The  principal  fallacy  in  the  contentions  of  the 
respondents  here  is  that  they  are  trying  to  relate 
Section  30  and  its  early  legislative  history  to  a  pro¬ 
gram  that  was  subsequently  abandoned.  The  per¬ 
tinent  changes  first  occurred  in  the  House  amend¬ 
ment  to  S.  2796  *  *  * 

“The  House  amendment  in  those  respects  repre¬ 
sented  a  reversal  of  previous  policy  *  *  *  and  as  we 
have  seen,  eliminated  the  program  for  the  cessation 
of  holding  company  relationships  and  for  the  trans¬ 
formation  of  holding  companies  into  operating  com¬ 
panies  or  investment  trusts.  *  •  * 
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“The  original  program  for  the  extensive  corpo¬ 
rate  reorganization  of  public  utility  operating  com¬ 
panies,  to  which  the  utility  studies  of  Section  30  were 
geared,  was  never  revived.  Although  the  com¬ 
promise  finally  enacted  directs  the  elimination  of  cer- 
tain  types  of  holding  companies,  it  appears  to  con¬ 
template  the  continuation  of  some  holding  company 
relationships.  *  *  •  Like  the  House  amendment,  the 
Act  embodies  no  general  program  for  mergers  and 
consolidations  among  operating  companies  or  for 
their  merger  or  consolidation  with  holding  companies, 
or  the  transformation  of  remaining  holding  com¬ 
panies  into  investment  trusts.’ ’  (Our  emphasis.) 

The  Commonwealth  &  Southern  Corporation ,  11 
S.  E.  C.  369,  at  pp.  376-7  (Decided  May  15, 
1942). 

We  set  forth  in  Appendix  A  to  this  Reply  Brief  at 
greater  length  the  pertinent  extracts  from  this  decision 
with  their  footnotes  and  legislative  citations. 

We  do  not  think  that  at  this  late  date  SEC  counsel  may 
substitute  his  own  view  but  is  bound  bv  the  SEC’s  view  of 
the  statute’s  legislative  history  and  intent  as  expressed  by 
it  in  a  final  decision  in  an  adjudicated  case. 

SEC  Counsel  Misstate  the  Conference  Report. 

The  report  states:  “Paragraph  (3)  of  the  subsection 
(b)  of  the  Senate  bill  is  not  included  in  the  substitute  #  *  *” 
This  paragraph  required  i(each  registered  holding  com¬ 
pany  *  *  *  to  cease  to  be  a  holding  company.”  (See  SEC 
Brief,  p.  13).  This  also  had  to  be  done  “Promptly  after 
January  1,  1940,”  that  is  “within  5  years  (with  certain 
permissible  extensions).”  (SEC  Brief,  pp.  11-2).  Thus 
the  Senate  bill  struck  at  all  holding  companies,  whether  of 
1st  degree  (parent),  2nd  degree  (grandfather),  or  3rd 
degree  (great-grandfather).  The  compromise  bill  relaxed 
the  5-year  requirement,  changing  it  to  “as  soon  as  prac¬ 
ticable  after  January  1,  1938”,  and  allowed  the  first  and 
second  degree  holding  companies  to  escape.  This  is  the 
“relaxation”  discussed  in  the  conference  report,  not  a 
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relaxation  for  “  great-grandfather  ”  companies  which  are 
dealt  with  explicitly  in  the  next  words  of  the  report.* 

Nor  is  anything  said  in  the  report  on  the  conference  com¬ 
promise  bill  about  compliance  by  a  program  of  conversion 
into  investment  trusts.  The  previous  report’s  references 
thereto  are  dropped  out  completely  and  there  are  no  subse¬ 
quent  legislative  references  to  such  a  program.  Yet  signifi¬ 
cantly  enough,  the  earlier  report’s  references  to  an  integra¬ 
tion  program — the  alternative  method  of  compliance  to  that 
of  the  earlier  considered  investment  trust  conversion^ — are 
retained.  (See  H.  R.  Rep.  No.  1903  at  p.  70.)  All  the 
Congressional  Record  citations  of  counsel  about  an  invest- 

*  To  continue  quoting  the  report  where  we  halted,  “but  there 
is  included  a  mandatory  provision  requiring  the  Commission  to 
cause  each  holding  company,  and  each  company  in  the  same  hold¬ 
ing  company  system,  to  take  such  action  as  the  Commission  finds 
necessary  in  order  that  such  holding  company  shall  cease  to  be  a 
holding  company  with  respect  to  each  of  its  subsidiary  companies 
which  itself  has  a  subsidiary  company  which  is  a  holding  company. 
The  effect  of  this  is  to  require  holding  companies  to  cease  to  be  hold¬ 
ing  companies  beyond  the  second  degree.”  This  is  the  “great¬ 
grandfather”  clause.  In  short,  the  first  “relaxation”  is  permitting 
the  escape  of  1st  and  2nd  degree  holding  companies,  but  3rd  degree 
companies  are  not  allowed  to  escape  but  the  net  explicitly  tightened 
on  them  by  addition  of  this  clause  following  the  “mandatory  pro¬ 
vision”  above-quoted.  To  continue  quoting  the  report,  “The  sub¬ 
stitute  contains  another  relaxation  from  the  Senate  provision  *  *  *  ’  \ 
referring  to  the  insertion  of  the  last  sentence  of  Section  11(b)  (2), 
which  relates  to  non-holding  companies;  and  another  amendment 
“meets  the  House  desire  to  provide  for  further  flexibility  by  the 
statement  of  additional  definite  and  concrete  circumstances  under 
which  exception  should  be  made  to  the  form  of  one  integrated  sys¬ 
tem”  (H.  R.  Rep.  No.  1903  at  p.  70).  In  other  words,  since  the 
conference  bill  relaxed  the  5-year  term  of  execution,  and  allowed 
the  1st  and  2nd  degree  companies  to  live  as  parts  of  a  single  system 
if  they  reorganized  their  capital  structures  and  voting  power  dis¬ 
tribution,  it  was  unnecessary  to  give  them  the  alternative  option  of 
survival  by  transformation  into  an  investment  company.  At  the 
same  time  the  “death  sentence”  of  the  super-holding  company  was 
assured  by  inserting  the  “great-grandfather”  clause,  a  distinction 
not  made  in  the  Senate  bill.  It  does  not  make  sense  to  sav  the 
alternative  options  of  the  Senate  bill  were  also  to  be  left  open  for 
“great-grandfather”  companies,  for  if  this  were  true  they  could 
accept  the  second  option  and  still  survive  as  heads  of  “a  single 
system.”  The  SEC  brief  omits  stating  that  this  was  the  alternative 
option  set  forth  after  the  statement  of  the  first  option  at  page  11  of 
Sen.  Rep.  No.  621. 
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ment  trust  program  refer  to  the  earlier  bills,  none  occur 
during  or  after  the  final  enactment.*  Representative 
Huddleston,  a  manager  on  the  part  of  the  House  at  the  Com¬ 
mittee  of  Conference  (79  Cong.  Rec.  14619)  stated  after 
filing  of  the  conference  compromise  language : 

‘  ‘  Mr.  Huddleston  : 

“The  Rayburn  proposal  is  merely  the  ‘death  sen¬ 
tence’ in  a  different  form  of  words.  *  *  * 

“The  proposed  Section  11  *  *  *  requires  the  dis¬ 
solution  of  all  holding  companies  other  than  those  of 
the  first  and  second  degree,  and  in  practical  effect 
restricts  each  of  them  to  a  single  utility  system. 
Under  it  the  dissolution  or  reorganization  of  prac¬ 
tically  all  the  important  companies  will  be  forced.” 
79  Cong.  Rec.  14167,  August  22,  1935. 

This  wras  not  denied  by  any  conferee  in  either  house  and 
makes  clear  Congressional  intent  to  dissolve  all  third  and 
higher  degree  holding  companies,  while  forcing  reorganiza¬ 
tion  also  of  the  capital  structures  of  those  of  the  first  and 
second  degree.  Such  was  the  inevitable  result  of  inserting 
into  the  compromise  bill  the  “great-grandfather”  clause.* * 
United  was  found  to  violate  this  clause  in  23  respects.  13 
S.  E.  C.  854  at  876.  While  the  other  changes  in  the  com¬ 
promise  bill  relaxed  the  “death  sentence”  for  useful  holding 

*  See  Senator  Wheeler  and  Congressman  Rayburn’s  views.  79 
Cong.  Rec.  14164  and  14479.  These,  while  referring  to  the  integra¬ 
tion  program,  omitted  any  reference  to  the  investment  trust  pro¬ 
gram.  SEC  counsel  omit  to  state  that  the  1940  views  of  then  SEC 
Chairman  Frank  (SEC  brief,  pp.  13-4)  referred  only  to  parent 
(1st  degree)  holding  companies,  not  “  great-grandf  athers  ”.  The 
quoted  words  omit  the  preceding  sentence  showing  this  in  the  Elec¬ 
trical  World  article,  but  the  quoted  excerpt  from  The  Annalist  makes 
this  clear,  by  speaking  “of  control  by  the  holding  company”  not  of 
another  holding  company  but  “of  its  subsidiary  operating  com¬ 
panies”.  Even  these  views  were  no  more  than  a  minority  view  of 
the  statute,  expressed  in  an  industrial  and  financial  magazine  prior 
to  any  adversary  proceeding  on  the  issue  before  the  full  Commission. 
They  were  not  adopted  by  any  member  of  the  SEC  in  the  Common¬ 
wealth  &  Southern  proceedings  2  years  later. 

**  The  compromise  bill  “does  provide,  however,  that  there  shall 
be  no  more  than  two  tiers  of  holding  companies  above  an  operating 
utility.  This  provision,  in  Section  11(b)  (2)  of  the  Act,  is  commonly 
referred  to  as  the  ‘great-grandfather’  clause.”  The  Commonwealth 
&  Southern  Corp.f  11  S.  E.  C.  369  at  Footnote  25. 
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companies  capable  of  integration,  the  insertion  of  this 
clause  strengthened  and  assured  it  for  the  useless  “  great¬ 
grandfather”  companies  such  as  United. 

II. 

The  conclusion  that  the  standards  of  the  Act,  prop¬ 
erly  applied,  require  dissolution  of  “an  economically 
useless  holding  company”  has  been  affirmed  3  times 
by  the  Supreme  Court,  by  5  Circuit  Courts  of  Appeal, 
in  73  prior  cases  by  17  Commissioners  of  the  S.  E.  C., 
by  its  present  General  Counsel  and  by  its  present 
Director  of  the  Division  of  Opinion  Writing. 

The  citations  summarized  in  the  above  heading  are  set 
forth  with  excerpts  in  Appendix  B  to  this  Reply  Brief. 

These  make  obvious  that  there  are  2  types  of  holding 
company  under  the  Act,  those  which  have  been  found  to  be 
economically  useful  and  those  found  to  be  economically  use¬ 
less.  It  is  not  necessary  for  us  to  argue  that  the  Act  pro¬ 
hibits  1st  or  2nd  degree  companies,  with  records  beneficial 
to  their  stockholders,  from  becoming  investment  trusts.  At 
the  most  the  legislative  history  cited  by  respondents  sug¬ 
gests  that  such  legitimate  and  useful  companies  may  comply 
with  the  Act  either  by  choosing  to  become  heads  of  inte¬ 
grated  systems  or  by  turning  into  investment  trusts  in  the 
public  utility  field.*  It  makes  a  mockery  of  the  Act  to  sug- 

*  The  mere  fact  that  under  the  original  S.  2796  as  interpreted 
in  Sen.  Rep.  621  one  of  the  2  permissible  choices  was  to  act  as  head  of 
an  integrated  system  demonstrates  that  the  choices  were  to  be 
extended  only  to  companies  with  a  proven  economic  usefulness. 
Useless  companies  w^ere  not  to  be  permitted  to  head  such  systems 
(Section  11(b)(3)  of  S.  2796  in  Sen.  Rep.  No.  621).  On  the  other 
hand  if  the  company  had  a  bona  fide  record  of  usefulness  in  acting 
as  a  vehicle  holding  together  a  diversified  group  of  investments 
which  would  not  be  used  for  purposes  of  control  or  participation 
in  management,  then  the  second  choice  would  have  been  proper 
under  the  unamended  version  of  S.  2796  (see  Sen.  Rep.  621,  pp. 
2-3,  set  forth  in  Phillip’s  brief,  pp.  21-2).  Furthermore,  under 
the  unamended  S.  2796,  exercise  of  one  of  these  2  choices  did  not 
mean  that  the  company  would  escape  being  “reorganized  or  dis¬ 
solved”  if  its  corporate  structure  (i.e.,  capitalization)  as  distinct 
from  its  corporate  function  was  unduly  complex  or  inequitably 
distributed  voting  power  (see  Section  11(b)  (2)  of  S.  2796,  S.  Rep. 
No.  621).  In  short  the  Senate  bill  gave  no  absolute  right  to  any 
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gest  that  companies  found  to  be  useless  and  economically 
malignant  were  to  be  allowed  to  survive  by  dropping  their 
malignant  activities  in  the  public  utility  field  and  extending 
them  instead  to  other  industries.  If  the  Act  does  not  require 
the  dissolution  of  useless  and  economically  malignant  com¬ 
panies,  then  there  is  no  policy  behind  the  Act.  The  elimina¬ 
tion  of  such  companies,  not  their  extension  to  other  fields 
of  enterprise,  is  in  fact  its  main  purpose. 

We  only  argue  herein,  therefore,  an  answer  to  the  nar¬ 
row  question,  what  is  to  be  done  with  a  “great-grandfather” 
company  whose  very  existence  has  been  found  to  be  malig¬ 
nant  under  all  the  standards  of  the  statute  and  whose 
dissolution  has  been  found  to  be  appropriate? 

United  claims  that  petitioners  quote  out  of  context  the 
Supreme  Court’s  finding,  affirming  the  SEC  in  the  Otis  case, 
that  Congress  gave  “the  Commission  power  to  compel  the 
elimination  of  holding  companies  deemed  uneconomic” 
(323  U.  S.  at  636-7).  This  delegation  of  power  by  itself, 
United’s  counsel  argue,  does  not  make  it  mandatory  to  dis¬ 
solve  any  holding  company.  But  what  counsel  overlooks 
is  that  Congress  also  added  the  “substantial  evidence” 
test  [Section  24(a)]  as  to  necessity  for  “continued  exist¬ 
ence”  as  well  as  other  statutory  tests  and  its  policy  declara¬ 
tion  “in  accordance  with  which  policy  all  the  provisions  of 
this  title  shall  be  interpreted  *  *  *  to  provide  as  soon  as 
practicable  for  the  elimination  of  public  utility  holding  com¬ 
panies  except  as  otherwise  expressly  provided  in  this  title” 
[Sec.  1(c)]. 

It  is  these  standards,  plus  the  requirement  of  Section 
11(b)(2)  in  the  “great-grandfather”  clause  and  the 
requirement  that  the  SEC  must  “ensure”  that  the  offend¬ 
ing  company  does  not  have  a  “continued  existence”,  which 
compel  dissolution*  of  a  company  found  to  serve  no  legiti- 

1st  or  2nd  degree  holding  company  to  become  an  investment  trust. 
There  had  to  be  prior  and  present  proof  of  economic  usefulness, 
and  ready  adjustability  to  capital  simplification. 


*  As  recently  as  October  24,  1950,  the  Second  Circuit  Court  of 
Appeals  at  the  SEC’s  request  (per  L.  Hand,  Swan  and  Clark) 
found : 

“It  is  this  subdivision  alone  [Section  11(b)(2)]  which 
provides  for  the  dissolution  of  a  holding  company,  not  only 


mate  economic  purpose  and  to  be  “a  useless  and  expensive 
corporate  entity”  (323  U.  S.  at  635,  footnote  17).:  As  the 
Supreme  Court  said,  there  is  “a  veritable  code  of  rules 
*  *  for  the  Commission  to  follow  in  giving  effect  to  the 
standards  of  §ll(b)(2).”  American  Power  &  Light  Co.  v. 
S.  E.  C.,  329  U.  S.  90  at  105.  It  is  the  combined  effect  of  all 
or  most  of  these  rules  and  standards  that  compels  dissolu¬ 
tion  of  a  company  which  has  been  found  to  serve  no  legiti¬ 
mate  economic  purpose.  It  is  in  this  sense  as  the  SEC 
found  in  73  prior  cases  that  the  statute  is  mandatory,  not 
in  the  sense  of  a  mandate  working  in  a  vacuum.* 

The  “continued  existence”  of  United  was  not  only  found 
on  the  evidence  to  be  “economically  unnecessary”  (13 
S.  E.  C.  at  876)  but  the  SEC  found:  “It  seems  clear  that 
its  dissolution  would  be  appropriate”  (Id.,  at  899).  Thus 
the  SEC  had  already  chosen  the  appropriate  remedy  but 
withheld  it  on  the  plea  of  the  management  expressed  in  a 
private,  post-hearing  conference. 


expressly  in  the  second  sentence ;  but  also  in  the  first  sentence 
by  the  words  ‘ensure  that  the  *  *  *  continued  existence  of 
any  company  in  the  holding  company  system  does  not  unduly 
or  unnecessarily  complicate  the  structure’  *  *  *  and 
the  Commission  cannot  ‘ ensure’  that  the  holding  company’s 
1 existence ’  shall  not  continue  to  do  so  without  dissolving  it.” 
(Our  emphasis.) 

Protective  Committee  for  Class  A  Stockholders  of  IHES 
v.  SEC,  184  F.  2d  646  (C.  A.  2,  1950). 

United’s  existence  has  been  found  by  the  SEC  to  “unduly  or 
unnecessarily  complicate  the  structure”  of  its  holding  company 
system.  13  S.  E.  C.  854,  see  first  headnote. 


*  This  is  illustrated  by  the  3  leading  dissolution  cases  decided 
by  the  courts.  “*  #  *  That  Order,  requiring  as  it  does,  liquida¬ 
tion  and  dissolution  of  IHES,  rather  than  a  mere  reorganization, 
was  predicated  upon  findings  of  conditions  which  could  only  be 
corrected  by  dissolution”  (SEC  brief,  IHES  case,  see  Downing 
brief,  pp.  29-30).  All  these  conditions,  which  included  violation 
of  the  “great-grandfather”  clause,  were  present  in  the  Otis,  the 
Central  Illinois  and  the  IHES  cases,  unlike  the  American  Power  & 
Light  case  where  the  issue  was  presented  in  terms  of  abuse  of  dis¬ 
cretion  with  respect  to  an  intermediate  holding  company.  The 
United  Light  &  Power  (the  Otis  case),  Engineers  Public  Service 
(the  Central  Illinois  case,  338  U.  S.  96)  and  International  Hydro- 
Electric  System  companies  all  are  themselves,  as  is  United  Corpora¬ 
tion,  “great-grandfather”  companies,  unlike  American  (see  329 


The  SEC  admits  that  in  73  prior  cases,  it  has  required 
dissolution  of  companies  found  to  be  economically  useless. 
It  also  does  not  deny  that  in  the  only  2  cases  alleged  to  be 
precedents  to  United’s,  neither  of  the  companies  allowed  to 
become  investment  companies  were  condemned  for  a  prior 
record  of  malignancy  nor  as  economically  useless.*  Neither 
were  they  the  top  companies  or  “great-grandfathers”  of 
their  systems.  Thus  United  stands  alone  as  an  exception 
to  the  SEC’s  own  interpretation  of  the  statute.  And  by 
permitting  this  company  with  its  admitted  record  of 
malignancy  and  injury  to  the  public  interest  and  to  that  of 
its  own  stockholders,  to  extend  its  holding  company  con¬ 
trolling  activities  to  other  fields,  the  SEC  is  for  the  first 
time  interpreting  the  statute  so  as  “to  destroy  the  remedial 
processes  intended  to  be  accomplished  by  the  enactment.”** 

U.  S.  at  footnote  3).  It  is  these  cases  which  hold  in  common  and 
consistently  that  dissolution  is  involuntary  and  mandatory  for  eco¬ 
nomically  useless  holding  companies.  United’s  case  accordingly 
is  most  appropriately  judged  by  these  cases  not  by  American’s. 
However,  as  we  will  show  in  our  subsequent  discussion  of  the 
American  case,  the  SEC  clearly  abused  its  discretion  judged  by  the 
standards  of  that  case. 


*  SEC  counsel  do  not  deny  that  one  of  these  companies  was 
exempted  from  the  Act  (see  Downing  brief,  pp.  25-6).  But  counsel 
claim  (SEC  brief,  p.  18,  footnote  28)  that  Ogden  Corporation  “was 
never  exempted”  from  the  Act.  He  does  not  deny,  however,  that 
this  now  dissolving  company  was  76%  controlled  by  a  registered 
investment  company  and  was  only  a  temporary  holding  company 
and  as  such  entitled  to  an  exemption  under  Section  3(a)(4)  (see 
Downing  brief,  p.  25).  It  in  effect  received  this  exemption  by 
obtaining  approval  of  its  11(e)  plan  and  a  5(d)  order  after  com¬ 
mitting  itself  to  100%  divestment.  Furthermore,  the  situation  here 
was  additionally  unique  since  the  SEC  had  to  share  jurisdiction 
with  a  District  Court  under  Chapter  77B  of  the  Bankruptcy  Act. 
The  court  opinion  indicates  that  it  was  at  one  time  asked  to  approve 
the  investment  trust  proposal  so  as  to  make  it  res  ad  judicata  against 
the  SEC  (see  29  F.  Supp.  763  at  771). 

**  “  It  is  well  settled  that  the  terms  of  an  exception  to  the  general 
policy  of  a  statute  must  be  strictly  construed  against  the  claimant 
of  its  benefit: 

‘  •  *  *  it  is  insisted  that  the  exception  in  the  act  should 
receive  such  a  broad  construction  as  would  destroy  the  plain 
purpose  which  caused  the  act  to  be  adopted.  But  to  so  treat 
the  act  would  be  in  plain  disregard  of  the  elementary  rule 
requiring  that  exceptions  from  a  general  policy  which  a  law 
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The  Death  of  the  “Death  Sentence”. 

SEC  counsel  in  their  brief  (p.  15)  avoid  any  discussion 
of  the  Otis  case,  323  U.  S.  624  (1945)  as  well  as  the  crucial 
IHES  and  Engineers  cases,  184  F.  2d  646,  C.  A.  2  (1950) 
and  338  U.  S.  96  (1949),  and  simply  assert :  “Other  authori¬ 
ties  relied  on  by  petitioners  (Downing  brief,  pp.  27-33) 
likewise  merely  hold  that  dissolution  is  a  possible,  not  an 
inevitable  solution.”  This  is  not,  however,  what  the  SEC 
held  (See  Appendix  B  to  this  Reply  Brief).  At  no  point 
did  the  Supreme  Court  observe  or  hold  that  dissolution  was 
“not  inevitable”  for  such  companies  in  the  sense  implied  by 
the  SEC,  i.e.,  of  not  requiring  an  end  to  their  existence. 
Had  it  done  so,  there  would  have  been  no  issue  to  determine, 
since  the  point  was  whether  the  involuntary  liquidation  was 
of  the  kind  forseen  by  the  Charter.  Take  that  question 
away,  and  there  was  no  issue  to  decide.  All  that  the 
Supreme  Court  said,  as  shown  by  the  excerpts  from  the 
Otis  case  quoted  by  United,  was  that  the  “continued  exist¬ 
ence”  of  the  company  could  have  been  terminated  by  the 
alternative  remedies  available  of  “dissolution  #  *  *  or  *  *  * 
the  devices  of  merger  or  consolidation”  (323  U.  S.  at  637-8). 
Since  this  was  so,  the  Court  held,  no  windfall  should  accrue 
to  the  preferred  stockholders  simply  because  the  tetmina- 
tion  took  the  form  of  a  dissolution.  No  mention  is  made 
of  continuation  of  the  corporate  existence  in  the  form  of  an 
investment  trust.  A  merger  or  consolidation  necessarily 
terminates  “the  continued  existence”  of  one  of  the  two  or 
more  merged  or  consolidated  companies.  The  SEC  so  held 
in  the  International  Utilities  case.  (See  Holding  Co.  Act 
Release  No.  9535,  at  footnote  29.) 

embodies  should  be  strictly  construed,  that  is,  should  be  so 
interpreted  as  not  to  destroy  the  remedial  processes  intended 
to  be  accomplished  by  the  enactment.’  Spokane  &  Inland 
Empire  R.  R.  Co.  v.  U.  S.,  241  U.  S.  344,  360  (1916) ;  S .  E.  C. 
v.  Sunbeam  Gold  Mines  Co.,  et  al .,  95  F.  2d  699,  701  (C.  A. 
9,  1938).  ‘The  general  rule  of  law  is,  that  a  proviso  carves 
special  exceptions  only  out  of  the  body  of  the  act ;  and  those 
who  set  up  any  such  exception  must  establish  *  *  *’  Ryan 
v.  Carter,  93  U.  S.  78,  83;  quoted  with  approval  in  Schlem- 
mer  v.  B.  R.  &  P.  Co.,  205  U.  S.  1,  at  10.” 

Engineers  Public  Service  Co.,  9  S.  E.  C.  776,  foot¬ 
note  24. 
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The  SEC  admits  that  in  73  prior  cases,  it  has  required 
dissolution  of  companies  found  to  be  economically  useless. 
It  also  does  not  deny  that  in  the  only  2  cases  alleged  to  be 
precedents  to  United’s,  neither  of  the  companies  allowed  to 
become  investment  companies  were  condemned  for  a  prior 
record  of  malignancy  nor  as  ‘economically  useless.*  Neither 
were  they  the  top  companies  or  “ great-grandfathers”  of 
their  systems.  Thus  United  stands  alone  as  an  exception 
to  the  SEC’s  own  interpretation  of  the  statute.  And  by 
permitting  this  company  with  its  admitted  record  of 
malignancy  and  injury  to  the  public  interest  and  to  that  of 
its  own  stockholders,  to  extend  its  holding  company  con¬ 
trolling  activities  to  other  fields,  the  SEC  is  for  the  first 
time  interpreting  the  statute  so  as  “to  destroy  the  remedial 
processes  intended  to  be  accomplished  by  the  enactment.  ”** 

U.  S.  at  footnote  3).  It  is  these  cases  which  hold  in  common  and 
consistently  that  dissolution  is  involuntary  and  mandatory  for  eco¬ 
nomically  useless  holding  companies.  United’s  case  accordingly 
is  most  appropriately  judged  by  these  cases  not  by  American’s. 
However,  as  we  will  show  in  our  subsequent  discussion  of  the 
American  case,  the  SEC  clearly  abused  its  discretion  judged  by  the 
standards  of  that  case. 


*  SEC  counsel  do  not  deny  that  one  of  these  companies  was 
exempted  from  the  Act  (see  Downing  brief,  pp.  25-6).  But  counsel 
claim  (SEC  brief,  p.  18,  footnote  28)  that  Ogden  Corporation  “was 
never  exempted”  from  the  Act.  He  does  not  deny,  however,  that 
this  now  dissolving  company  was  76%  controlled  by  a  registered 
investment  company  and  was  only  a  temporary  holding  company 
and  as  such  entitled  to  an  exemption  under  Section  3(a)(4)  (see 
Downing  brief,  p.  25).  It  in  effect  received  this  exemption  by 
obtaining  approval  of  its  11(e)  plan  and  a  5(d)  order  after  com¬ 
mitting  itself  to  100%  divestment.  Furthermore,  the  situation  here 
was  additionally  unique  since  the  SEC  had  to  share  jurisdiction 
with  a  District  Court  under  Chapter  77B  of  the  Bankruptcy  Act. 
The  court  opinion  indicates  that  it  was  at  one  time  asked  to  approve 
the  investment  trust  proposal  so  as  to  make  it  res  ad  judicata  against 
the  SEC  (see  29  F.  Supp.  763  at  771). 

**  “It  is  well  settled  that  the  terms  of  an  exception  to  the  general 
policy  of  a  statute  must  be  strictly  construed  against  the  claimant 
of  its  benefit: 

‘  *  *  *  it  is  insisted  that  the  exception  in  the  act  should 
receive  such  a  broad  construction  as  would  destroy  the  plain 
purpose  which  caused  the  act  to  be  adopted.  But  to  so  treat 
the  act  would  be  in  plain  disregard  of  the  elementary  rule 
requiring  that  exceptions  from  a  general  policy  which  a  law 
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SEC  counsel  in  their  brief  (p.  15)  avoid  any  discussion 
of  the  Otis  case,  323  U.  S.  624  (1945)  as  well  as  the  crucial 
IHES  and  Engineers  cases,  184  F.  2d  646,  C.  A.  2  (1950) 
and  338  U.  S.  96  ( 1949 ) ,  and  simply  assert :  ‘  ‘  Other  authori¬ 
ties  relied  on  by  petitioners  (Downing  brief,  pp.  27-33) 
likewise  merely  hold  that  dissolution  is  a  possible,  not  an 
inevitable  solution.”  This  is  not,  however,  what  the  SEC 
held  (See  Appendix  B  to  this  Reply  Brief).  At  no  point 
did  the  Supreme  Court  observe  or  hold  that  dissolution  was 
“not  inevitable”  for  such  companies  in  the  sense  implied  by 
the  SEC,  i.e.,  of  not  requiring  an  end  to  their  existence. 
Had  it  done  so,  there  would  have  been  no  issue  to  determine, 
since  the  point  was  whether  the  involuntary  liquidation  was 
of  the  kind  forseen  by  the  Charter.  Take  that  question 
away,  and  there  was  no  issue  to  decide.  All  that  the 
Supreme  Court  said,  as  shown  by  the  excerpts  from  the 
Otis  case  quoted  by  United,  was  that  the  “continued  exist¬ 
ence”  of  the  company  could  have  been  terminated  by  the 
alternative  remedies  available  of  “dissolution  *  *  *  or  *  *  * 
the  devices  of  merger  or  consolidation”  (323  U.  S.  at  637-8). 
Since  this  was  so,  the  Court  held,  no  windfall  should  accrue 
to  the  preferred  stockholders  simply  because  the  termina¬ 
tion  took  the  form  of  a  dissolution.  No  mention  is  made 
of  continuation  of  the  corporate  existence  in  the  form  of  an 
investment  trust.  A  merger  or  consolidation  necessarily 
terminates  “the  continued  existence”  of  one  of  the  two  or 
more  merged  or  consolidated  companies.  The  SEC  so  held 
in  the  International  Utilities  case.  (See  Holding  Co.  Act 
Release  No.  9535,  at  footnote  29.) 

embodies  should  be  strictly  construed,  that  is,  should  be  so 
interpreted  as  not  to  destroy  the  remedial  processes  intended 
to  be  accomplished  by  the  enactment.’  Spokane  &  Inland 
Empire  R.  R.  Co.  v.  U.  S.,  241  U.  S.  344,  360  (1916)  ;  S:E.  C. 
v.  Sunbeam  Gold  Mines  Co.,  et  al.,  95  F.  2d  699,  701  (C.  A. 
9,  1938).  ‘The  general  rule  of  law  is,  that  a  proviso  carves 
special  exceptions  only  out  of  the  body  of  the  act ;  and  those 
who  set  up  any  such  exception  must  establish  *  *  *’  Ryan 
v.  Carter,  93  U.  S.  78,  83;  quoted  with  approval  in  Schlem- 
mer  v.  B.  R.  &  P.  Co.,  205  U.  S.  1,  at  10.” 

Engineers  Public  Service  Co.,  9  S.  E.  C.  776,  foot¬ 
note  24.  i 
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Obviously  if  there  were  a  voluntary  solution,  such  as 
by  choosing  to  stay  alive  as  an  investment  company,  any 
company  opposing  dissolution  would  pick  that  solution. 
There  never  could  be  executed  “a  death  sentence”  upon  any 
company.  It  is  inconceivable  that  the  executives  and  law¬ 
yers  of  the  73  holding  companies  dissolved  prior  to  June 
15, 1951,  the  date  of  the  Findings  herein,  would  have  calmly 
allowed  themselves  to  be  dissolved  out  of  their  jobs  if  they 
had  known  they  had  any  choice  in  the  matter.  Should  the 
SEC  decision  in  the  present  case  be  allowed  to  stand,  it  may 
well  be  entitled  “The  Death  of  the  Death  Sentence.” 

III. 

Replying  to  Respondents  contention  that  discretion 
was  not  abused  under  the  standards  of  the  American 
Power  &  Light  case  (329  U.  S.  90) :  If  those  standards 
are  applied  here,  there  were  12  ways  in  which  the 
SEC  abused  its  discretion. 

1.  The  SEC,  having  found  on  substantial  evidence  that 
United  served  no  legitimate  economic  function  and  that  the 
remedy  of  dissolution  was  “appropriate”,  abused  its  discre¬ 
tion  by  withholding  the  “appropriate”  remedy,  then  retreat¬ 
ing  from  it  and  adopting  a  contrary  remedy  without  evi¬ 
dence  or  findings  that  it  was,  in  the  words  of  this  Court  and 
the  Supreme  Court,  the  “most  appropriate”  remedy. 

Some  time  after  the  submission  of  the  United  case  to 
the  SEC  for  decision  after  oral  argument  on  October  8, 
1942,*  the  Commission  reached  the  conclusion  “that  dis¬ 
solution  would  be  appropriate  in  this  case.”  It  so  found 
at  13  S.  E.  C.  899.  It  is  clear  that  it  must  have  reached 
that  conclusion  prior  to  April  23, 1943 — the  date  of  Hickey’s 
election  as  President  of  United  (Tr.  Doc.  No.  168,  p.  5) — 
since  some  6  months  had  passed  since  the  oral  argument, 
and  United’s  brief  (p.  9)  reveals  that  the  secret  post¬ 
hearing  “consultations”  took  place  “after  the  Commission 
had  concluded  to  reject  United’s  plan  as  filed,”  and  Hickey 

*  The  date  is  given  in  13  S.  E.  C.  at  856 ;  see  also  footnote  6 
thereto. 
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has  admitted  he  engaged  in  the  “consultations”  after  his 
election  as  President  (Id.).  We  do  not  otherwise  know  the 
dates  of  the  “consultations”  except  they  were  after  Hickey’s 
election  as  President  and  prior  to  August  14,  1943,  when 
the  decision,  having  previously  been  revealed  privately  to 
United  (see  its  brief,  p.  9),  was  then  publicly  announced 
some  time  later.  In  any  event  the  published  decision 
reveals  that  the  SEC  had  judicially  arrived  at  the  conclu¬ 
sion,  based  on  admittedly  substantial  evidence,  “that  dis¬ 
solution  would  be  appropriate  in  this  case”.  However, 
having  found  the  “appropriate”  remedy  it  then  went  on 
to  “withhold”  it  because  “the  management  of  United  has 
stated  many  times  that  it  is  desirous  of  entering  into  the 
business  of  an  investment  company”  (13  S.  E.  C.  at  899). 
The  expressed  “desires”  of  the  management  of  a  company, 
whatever  other  importance  might  attach  to  such  “desires”, 
do  not  constitute  evidence,  substantial  or  otherwise  with 
which  to  support  the  propriety  of  an  exercise  of  admini¬ 
strative  discretion. 

Thereafter,  the  SEC  having  thus  arbitrarily  dropped  its 
admittedly  “appropriate”  remedy,  8  years  later,  on  June 
15,  1951,  substituted  in  its  place  a  contrary  remedy  without 
annulling  its  prior  findings  reached  on  an  unquestionably 
ample  record  and  without  making  any  findings  as  to  the 
superior  appropriateness  of  the  substituted  remedy.  This 
is  clearly  arbitrary  action.  While  “the  relation  of  remedy 
to  policy  is  peculiarly  a  matter  for  administrative  com¬ 
petence”  Phelps  Dodge  Corp.  v.  N.  L.  R.  B.,  313  U.  SJ  177, 
194,  the  rule  assumes  that  the  administrative  agency  will 
demonstrate  its  competence  by  choosing  the  “most  appro¬ 
priate”  remedy  (see  American  case,  329  U.  S.  at  118)  and 
demonstrating  it  by  its  findings  based  on  enumerated  and 
substantial  evidence.  This  the  SEC  has  conspicuously 
failed  to  do.  All  it  has  said  in  the  present  case  is  that 
United’s  program  “may  be  deemed  an  appropriate  method 
of  complying  with  the  Act  #  #  (SEC  Findings,  p.ilO). 

In  the  words  of  the  American  case,  the  SEC’s  “discre¬ 
tion  must  square  with  its  responsibility”  (329  U.  S.  at  112). 
Plainly,  while  it  has  exercised  its  “discretion”  here,  it  has 
not  squared  it  with  its  responsibility,  which  is  to  give  the 
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public  interest  and  the  stockholders  not  merely  “an  appro¬ 
priate  method’ ’  but  the  remedy  found  “most  appropriate” 
based  on  the  evidence.  Any  other  rule  would  extract  from 
administrative  agencies  not  a  high  standard  of  responsi¬ 
bility  but  a  second-best  effort.  It  should  be  stressed  that 
petitioners  are  not  here  in  the  discussion  of  this  point 
urging  that  the  SEC  should  adopt  a  remedy  that  petitioners 
or  this  Court  consider  “most  appropriate”  but  that  which 
the  SEC,  based  on  substantial  evidence,  itself  finds  to  be  so 
judged  by  the  policy  of  the  statute  and  the  interests  of 
investors.*  “The  Commission  is  the  body  which  has  the 
statutory  duty  of  considering  the  possible  solutions  and 
choosing  that  which  it  considers  most  appropriate  to  the 
effectuation  of  the  policies  of  the  Act.  Our  review  is 
limited  solely  to  testing  the  propriety  of  the  remedy  so 
chosen  from  the  standpoint  of  the  Constitution  and  the 
statute.”  American  case,  329  U.  S.  at  118.  (Our  emphasis)** 
It  is  clear  that  here  the  SEC  abdicated  this  responsibility. 

Nor  is  SEC  counsel  in  a  position  to  urge  that  the  SEC, 
in  allowing  United  to  continue  in  existence  by  transform- 


*  There  were  3  remedies  put  in  issue  before  the  S.  E.  C. : 

(1)  Dissolution,  (2)  United’s  non-diversified,  closed-end 
investment  company  plan  with  holding  company  control  of 
non-utility  companies;  and  (3)  petitioners’  modifications  of 
(2)  so  that  the  company  would  be  a  diversified,  open-end 
investment  trust  not  in  control  of  other  companies.  Section 
11(e)  requires  the  SEC  to  find  the  provisions  of  the  plan 
“fair  and  equitable”  as  well  as  “necessary  to  effectuate  the 
provisions  of  subsection  (b)  ”,  i.e.,  11(b).*  It  has  the  power 
to  modify  or  reject  any  plan  which  fails  to  meet  these  stand¬ 
ards  in  the  light  of  the  evidence.  This  gives  it  sufficient  scope 
to  select  and  enforce  the  remedy  “most  appropriate  to  the 
effectuation  of  the  policies  of  the  Act,  ’  ’  including  that  which 
is  most  expeditious  in  compliance.  Each  of  the  “terms  and 
provisions  of  the  plan”  (Section  11(e)),  including  provi¬ 
sions  for  divestment  and  for  permitting  control  of  other 
companies,  preservation  of  the  incumbent  management, 
cumulative  voting  and  its  method  of  elimination,  etc.  are  thus 
plainly  to  be  scrutinized  pursuant  to  the  policies  and  stand¬ 
ards  of  the  Act,  and  the  “most  appropriate”  selected. 
Should  the  management  fail  to  modify  a  plan  as  directed  by 
the  SEC,  the  latter  has  the  power  to  enforce  it  under 
Section  11(d). 

**  As  cited  by  this  Court  in  Phillips  v.  S.  E.  C.,  87  App  D  C 
380;  185  F.  2d  746  (1950)  at  749. 
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ing  into  an  investment  company,  chose  the  “most  appro¬ 
priate”  remedy,  in  view  of  his  own  position  expressed 
in  these  very  proceedings  that  “The  United  Corporation 
serves  no  useful  function  whatever”  and  “should  and  must 
be  dissolved”,  (p.  19,  Downing  brief). 


2.  The  SEC  abused  its  discretion  by  failing  to  consider 
the  substantial  evidence  represented  by  the  financial  and 
investment  record  of  the  Corporation  from  1929  to  1950. 


The  basic  evidence  in  the  case  was  obviously  the  finan¬ 
cial  and  investment  record  of  the  Corporation  from  Janu¬ 
ary,  1929,  when  it  was  organized,  to  August,  1950,  when 
the  record  was  closed.  This  financial  record  was  placed 
into  evidence  by  counsel  for  the  Division  of  Public  Utili¬ 
ties,  without  objection,  in  the  form  of  the  annual  reports 
of  the  Corporation  from  its  organization  in  1929  through 
the  year  1949,  supplemented  by  the  balance  sheet  and  income 
account  statement  as  of  July  31,  1950  [SEC  Exhibits  22a 
through  22u  (Tr.  Doc.  Nos.  154-174,  inclusive,  pp.  6034- 
6180;  and  Doc.  No.  249,  pp.  7801-4)].  Its  relevance  and 
materiality  was  thus  conceded  by  all  parties  at  the  outset. 

This  crucial  evidence,  which  showed  a  net  loss  in  the 
common  stockholders’  equity  of  $369,000,000,  or  a  total  mar¬ 
ket  loss  of  82x/2  percent  of  the  equity  (Downing  brief,  p. 
35),*  was  not  even  mentioned  in  the  Findings.**  Nor  was 


*  The  tables  in  Downing  brief,  pages  34-5  show  a  total  original 
capital  contribution  of  $446,000,000  by  the  common  stockholders. 
Their  July  31,  1950  equity  was  $56,000,000  plus  about  $23,000*000 
to  represent  the  1949  distribution  of  Niagara  Hudson  stock.  This 
total  of  $79,000,000  deducted  from  $446,000,000  leaves  a  net  loss  of 
roundly  $367,000,000  (not  $369,000,000,  as  printed  in  the  Downing 
brief).  In  addition  the  $3,900,000  capital  contribution  attributed 
to  the  option  warrants  has  been  lost,  making  a  total  shrinkage  of 
about  $370,900,000. 

**  Footnote  24,  in  connection  with  the  question  of  “an  adjusted 
tax  basis”  did  recite  that  this  was  $173,000,000  for  securities  on 
hand  December  31,  1950  compared  with  actual  market  value  of 
$57,638,000.  But  this  footnote  reference  in  the  smallest  of  type, 
6-point,  indicating  as  it  did  indirectly  losses  of  $116,000,000,  sub¬ 
stantially  minimized  the  true  picture  for  the  stockholders  of 
$370,900,000  in  losses  and  was  not  considered  by  the  SEC  in  connec¬ 
tion  with  the  issues  of  dissolution  or  modification  of  the  non- 
diversified,  closed-end  features  of  the  plan,  to  which  it  obviously 
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the  fact  that  these  capital  losses  had  been  realized  or 
accrued  on  a  total  of  33  major  investments  made  during  the 
corporation’s  lifetime;  and  that  the  only  capital  gain 
reported  by  the  Corporation  in  the  prior  20  years  was  lim¬ 
ited  to  $20,000  (Downing  brief,  pp.  37-8).  The  fact  that 
since  the  end  of  1942  the  management  misjudged  the  mar¬ 
ket  course  of  26  out  of  a  total  of  27  industrial  stocks  (Id.) 
was  likewise  not  mentioned.  Yet  what  evidence  could  be 
more  relevant  or  material  to  a  determination  of  the  appro¬ 
priateness  of  letting  the  Corporation  continue  in  business 
as  an  investment  trust ? 

3.  The  SEC  abused  its  discretion  by  failing  to  consider 
with  respect  to  the  issue  of  dissolution  the  evidence  relating 
to  the  fiduciary  record  of  the  management. 

Not  only  are  the  Findings  bare  of  any  consideration  of 
the  issue  of  dissolution  in  terms  of  the  evidence  relating 
to  the  financial  mismanagement  of  the  Corporation,  but  also 
of  that  relating  to  ultra  vires  acts,  insiders’  exploitation, 
false  financial  statements,  fraud  and  perjury  (Downing 
brief,  pp.  37-4S) ;  and  of  excessive  proxy  expenditures  and 
improper  stock  purchases  (Phillips  brief,  pp.  11-14).  It 
is  true  that  the  SEC  gave  some  consideration  to  the  fraud, 
perjury  and  stock  trading  phases  of  this  evidence*  when 
forced  to  do  so  by  the  petitioners  tendering  it  in  support 
of  their  own  proposals  to  remove  members  of  the  manage¬ 
ment,  and  for  modification  of  the  investment  company  plan 
(SEC  Findings,  pp.  32-34),  but  the  rulings  therein  were 
“considered  relevant  at  most  only  to  the  question  of  the 
integrity  of  United’s  management  and  its  qualification  to 
continue  as  representatives  of  stockholders”  and  were 
made  after  the  issue  of  dissolution  had  been  resolved  (SEC 
Findings,  p.  10)  in  favor  of  the  management’s  method  of 
compliance.  Obviously,  such  a  secondary  consideration 

had  an  importance.  It  is  recited  in  the  Findings,  page  15,  only 
after  the  investment  company  plan  has  been  approved  as  “an  appro¬ 
priate  method  of  complying  with  the  Act”  (p.  10). 


•And  assayed  it  incorrectly  in  law  and  fact  (See  Phillips 
brief,  pp.  11-14,  26-42). 
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does  not  meet  the  requirement  that  the  discretion  of  the 
agency  in  choosing  the  remedy  must  be  tested  in  terms  of 
the  evidence.  Furthermore,  at  no  time  did  the  agency  con¬ 
sider  the  evidence  of  false  financial  statements.  [Contrary 
to  the  implication  in  footnote  34,  page  21,  SEC  brief,  this 
issue  was  not  considered  by  Judge  Leibell,  since  it  was  not 
there  raised  by  petitioners.  (See  footnote,  p.  46  Downing 
brief.).]  The  falsity  of  these  statements  is  conceded.  Surely 
the  propriety  of  the  choice  of  remedy  must  be  considered 
in  terms  of  the  particular  persons  for  whose  benefit  the 
remedy  is  given.  These  persons  obviously  include  the  man¬ 
agement. 

4.  The  absence  of  any  evidence  or  findings  that  United 
performs  “any  useful  role”  or  “legitimate  functional 
purpose.” 


At  no  point  has  the  SEC  identified  evidence  to  prove  or 
made  findings  of,  in  the  words  of  the  Second  Circuit  Court 
of  Appeals  ‘ 1  the  economic  justification,  if  any,  for  the  con¬ 
tinued  existence”  of  United.  (See  Downing  brief,  p.  32.) 
Without  this  crucial  evidence  and  findings,  there  is  no  evi¬ 
dence  to  meet  the  “ continued  existence”  standard  of  Sec¬ 
tion  11(b)(2).  See  Appendix,  pp.  9a-10a,  this  reply  brief. 

The  Supreme  Court,  in  affirming  the  SEC  decision  in  the 
American  case,  stated: 


“There  is  an  absence  of  substantial  evidence  that 
either  American  or  Electric  is  presently  able  to  per¬ 
form  any  useful  role  in  the  operations  of  its  sub¬ 
sidiaries,  such  as  organizing  them  into  integrated 
systems  or  furnishing  them  with  capital  or  cash. 

“*  *  *  Instances  of  past  functions  relating  to 
subsidiaries  reveal  either  harmful  results  or  the 
guiding  hand  of  Bond  and  Share. 

“  *  #  *  American  and  Electric  are  but  paper  com¬ 
panies  without  legitimate  functional  purpose.”  ; 

American  Power  &  Light  Co.  v.  S.  E.  C.,  329  U.  S. 
at  pp.  109, 110, 112. 


American,  it  should  be  noted,  offended  in  fewer  respects 
against  the  statute  than  United,  which  offends  in  all 
respects.  (See  headnotes  13  S.  E.  C.  854.)  Unlike  United, 
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in  American’s  case  there  was  no  violation  of  Section 
11(b)(1),  the  integration  section.  [United’s  violation  of 
this  section  is  summed  np  by  footnote  123,  13  S.  E.  C.  854.] 
American  violated  only  Section  11(b)(2),  but  as  the 
Supreme  Court  said:  “The  so-called  ‘great-grandfather’ 
clause  of  §ll(b)  (2)  is  not  involved  in  this  case.”  329  U.  S. 
at  footnote  3.  United  however  was  found  to  violate  the 
“great-grandfather”  clause  in  23  cases.  See  13  S.  E.  C.  at 
876.  Furthermore,  American  was  only  an  intermediate 
holding  company  while  United,  like  the  dissolved  companies 
in  the  Otis  case,  323  U.  S.  624,  and  the  Central-IUinois  case, 
33S  U.  S.  96,  is  a  top  holding  company. 

Thus,  American  was  a  much  milder  offender  against  the 
Act  than  United  but  met  a  harsher  fate  against  w’hich  it 
protested  in  vain.*  Such  an  inconsistent  adaptation  of 
remedies  to  offenses  illustrates  the  arbitrary  and  capricious 
character  of  United’s  extraordinary  immunity  from  the 
proof  required  under  “the  continued  existence”  standard 
of  the  Act.** 

5.  Replying  to  United’s  claim  that  the  record  “fully 
supports”  the  SEC  Findings  that  the  non-diversified,  closed- 
end  provisions  of  the  plan  were  “fair  and  equitable.” 

There  was  a  further  infirmity  in  the  SEC  Findings, 
which  approved  (1)  the  non-diversified ;  and  (2)  closed-end 
provisions  of  the  plan.  United  claims  (brief,  p.  49)  “the 
record  fully  supports  the  desirability”  of  a  “closed-end, 
non-diversified  operation.”  What  record?  No  citations 

*  The  SEC  told  the  Court  of  Appeals  with  respect  to  the  order 
for  dissolution  of  American : 

“The  existing  situation  compels  the  type  of  order  which 
the  Commission  has  entered”  (p.  77,  SEC  brief,  American 
Power  &  Light  Co.  v.  SEC,  No.  470,  1944  Term,  C.  A.  1). 

##  It  will  be  noted  that  on  the  record  before  the  SEC  United 
will  continue  to  exist  as  part  of  the  4  holding  company  systems 
whose  break-up  from  United  the  SEC  is  compelled  to  “ensure” 
under  Section  11(b)(2).  This  conclusion  follows  from  its  failure 
to  make  the  proof  required  under  Section  5(d)  that  it  had  ceased 
to  be  a  holding  company,  and  from  the  fact  that  it  is  permitted  to 
hold  up  to  4.9%  of  the  voting  stock  in  each  of  its  4  statutory  sub¬ 
sidiaries  (the  Niagara  Mohawk,  United  Gas  Improvement,  Public 
Service  Electric  and  Columbia  Gas  companies),  all  of  which  are 
registered  holding  companies. 
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are  given.  There  was  no  evidence  to  support  the  “fairness 
and  equity”  of  these  provisions  (Sec.  11(e))  and  none  is 
cited  in  the  SEC  Findings.*  The  evidence  against  the  fair¬ 
ness  and  perpetuation  of  the  non-diversification  provision 
was  overwhelming  (see  Downing  brief,  footnote  at  p.  41), 
especially  when  supplemented  by  the  financial  results 
achieved  under  it  for  the  22-years  to  date  (Id.,  p.  40  and 
footnote).  The  difference  between  a  diversified  investment 
company  and  a  non-diversified  one  is  set  forth  in  the  foot¬ 
note  at  page  23,  Phillips  brief.  In  not  applying  the  “fair 
and  equitable”  standard  to  this  provision  of  the  plan,  the 
SEC  ignored  the  positive  command  of  Section  11(e). 

There  was  no  evidence  to  support  the  “fairness  and 
equity”  of  the  “closed-end”  provision,  and  here  again  none 
is  cited  in  the  findings.  In  fact  the  SEC’s  own  expert 
conclusion  expressed  in  its  annual  reports  to  Congress  (foot¬ 
note,  p.  8  Phillips  brief)  and  in  briefs  and  findings  by  the 
Courts  (Id.,  and  footnote,  p.  9)  are  clearly  against  the 
desirability  of  this  provision  as  compared  to  the  open-end 
provision.  The  SEC,  through  General  Counsel  Foster,  suc¬ 
cessfully  urged  upon  the  Court  of  Appeals  for  the  4th  Cir¬ 
cuit  that  open-ending  was  one  of  the  “changes  in  organiza¬ 
tion  which  *  *  *  add  substantially  to  the  realizable  value 
of  the  debtor’s  estate.”**  To  add  to  this  value  is  obviously 

*  In  its  Findings  (p.  32)  the  SEC  said  these  were  issues  of 
“business  judgment”  between  the  management  and  Phillips,  but 
the  SEC  order  (Downing  brief,  Appendix  2a,  p.  2)  finds,  that 
“United’s  plan  is  necessary  to  effectuate  the  provisions  of  Section 
11(b)  of  the  Act  and  is  fair  and  equitable  to  the  persons  affected 
by  it.”  The  Court  of  Appeals  for  the  4th  Circuit  held  in  the 
Central  States  Electric  case  that  the  issue  of  open-ending  is  one, 
not  for  the  stockholders’  judgment  but  the  SEC’s.  (See  footnote, 
p.  9,  Phillips  brief.)  In  an  effort  to  avoid  the  force  of  its  own 
findings  in  the  Central  States  case,  SEC  counsel  state  (p.  21)  : 

‘  ‘  That  was  a  Chapter  X  case  and  the  Commission  has  only  advisory 
responsibilities  thereunder.”  Under  Chapter  X  the  SEC,  if  it 
makes  a  report,  has  the  same  duty  however  to  make  findings  that 
a  plan  is  “fair  and  equitable”  (see  Secs.  172-174,  11  U.  S.  C-  A. 
§572)  as  it  has  under  the  Holding  Company  Act. 

**  “The  simplification  of  the  corporate  pyramid  and  open-ending 
are  changes  in  organization  which,  irrespective  of  any  tendency  to 
facilitate  liquidation  if  the  future  owners  desire  it,  add  substanti¬ 
ally  to  the  realizable  value  of  the  debtor’s  estate.  They  are  aspects 
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an  absolute  duty  of  a  reorganization  tribunal  and  of  the 
trustees  in  charge  of  the  estate,  in  this  case  United’s  man¬ 
agement. 

The  data  that  the  SEC  refers  to  in  its  brief  (p.  21) 
as  being  at  pages  5,  43  of  its  Findings  does  not  support 
the  proposition  for  which  it  was  cited,  is  not  in  the  record 
(which  was  closed  as  of  August,  1950),  and  conflicts  with 
the  SEC’s  own  Findings  in  this  case.*  Had  this  post¬ 
hearing  “evidence”  been  subjected  to  cross-examination  it 
would  have  been  easy  to  show  that  when  “United’s  stock 
was  sold  recently  at  approximately  its  liquidating  value  or 
more”  (SEC  brief,  p.  21)  the  cost  of  selling  the  stock,  includ¬ 
ing  deductions  of  selling  expenses,  automatically  puts  the 
net  price  to  the  stockholder  at  a  substantial  discount  from 
its  net  asset  value.**  Since  no  sales  commissions  are  paid  by 

of  the  trustees’  plan  which  are  therefore  subject  to  no  valid  criti¬ 
cism.”  (Emphasis  supplied.) 

pp.  16-17,  Brief  for  SEC,  dated  July  1,  1950,  in  Central 
States  Electric  Cory.  v.  Austrian,  No.  6123,  U.  S.  Ct. 
of  Appeals,  4th  Cir. 

*  *  *  Since  March  1,  1951,  the  premiums,  if  any,  have 
again  been  relatively  small  and  not  sufficient  to  make  a  sale  on  the 
market,  after  taking  into  account  the  selling  expenses  involved, 
more  advantageous  to  a  withdrawing  stockholder  than  acceptance 
of  net  asset  value.”  SEC  Findings,  p.  20,  footnote  37. 

**  The  SEC  Findings  actually  show,  based  on  data  available  to 
all  parties  prior  to  oral  argument  in  December,  1950,  that  the  aver¬ 
age  net  asset  value  of  United’s  stock  for  a  42-week  period  in  1950 
was  $4.28,  the  average  market  price  $3.98  and  the  average  discount 
7%,  exclusive  of  sales  commissions  and  other  selling  costs.  (See 
first  4  columns,  Appendix  F,  Findings,  p.  42.)  During  only  2  of 
these  42  weeks  did  United  graze  above  100%,  the  other  40  weeks 
it  ranged  substantially  below  that  figure,  going  as  low  as  84.5 
percent  of  net  asset  value.  Commissions  on  the  New  York  Stock 
Exchange  for  sale  of  a  stock  selling  at  $4  a  share  are  $9  per  100 
shares.  (See  Investment  Companies,  1950  ed.,  by  Arthur  Wiesen- 
berger,  p.  197.)  Thus  the  average  sales  commission  cost  alone  is 
2 %%  ($9  -4-  $400)  at  the  market  range  for  United  during  the 
42- weeks.  Adding  this  2%%  to  the  average  discount  of  7%  makes 
a  total  of  9^4%,  and  this  assumes  the  seller  can  sell  his  stock 
without  causing  the  bid  price  to  be  lowered  by  his  offering.  The 
minimum  lowering  would  be  %  of  a  point,  i.e.,  12%  cents  a  share, 
or  more  than  2%%  of  the  sales  price.  All  stockholders  selling  in 
lots  of  less  than  100  shares  have  to  pay  this  %  of  a  point  as  an 
“odd-lot”  commission.  Larger  sellers  run  the  risk  of  breaking  the 
bid  price  by  more  than  %  of  a  point.  Thus  the  minimum  discount 
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stockholders  of  most  open-end  companies,  they  automat¬ 
ically  receive  the  100%  net  asset  value  of  the  stock.*  The 
fact  is  well-established  that  United’s  common  stock  sold  at 
constant  and  continuous  discounts  during  the  preceding 
5  years.* *  Plainly,  this  5-year  record  can  not  be  overcome 
by  momentary  market  phenomena,  the  evidence  of  which 
fails  to  establish  any  permanent  trend  counter  to  that  for 
most  closed-end  companies. 

In  any  event,  it  is  clear  that  the  SEC  avoided  making 
any  findings,  based  on  the  evidence,  as  to  which  provisions, 
the  diversified  or  non-diversified,  and  the  open-end  or 

and  costs  on  the  42-week  average  figure  used  by  the  SEC  would 
total  11%%,  compared  with  no  discount  or  cost  to  sellers  of  open- 
end  company  stocks,  most  of  whom  receive  100%  of  their  net  asset 
value. 


*  A  total  of  54  open-end  companies  out  of  75  listed  in  Invest¬ 
ment  Companies ,  1950  ed.,  by  Arthur  Wiesenberger,  charge  no 
redemption  fee  whatsoever.  Of  the  other  companies,  21  reserve 
the  right  to  charge  a  redemption  fee,  but  12  of  these  companies 
have  in  practice  charged  no  fee  or  are  not  charging  any  fee  cur¬ 
rently.  For  the  remaining  9,  the  maximum  charge  ranges  up  to 
2%.  These  facts  and  figures  are  taken  from  the  descriptions  of  the 
75  companies  set  forth  in  "Wiesenberger ’s  1950  manual,  supra ,  at 
pages  122  through  187.  Thus  in  85%  of  the  open-end  investment 
companies  today  the  cost  of  redemption  would  be  zero. 

**  For  the  years  1946  to  1949  United’s  year-end  discount  exclu¬ 
sive  of  selling  costs  ranged  from  9%  (1946),  30%  (1947),  31% 
(1948),  and  17%  (1949).  Investment  Companies,  1950  ed.,  Arthur 
Wiesenberger,  p.  210.  For  1950,  see  footnote  **,  p.  18,  this  brief ; 
for  1951,  see  footnote  *,  also  p.  18. 

‘‘Representative  non-leverage  closed-end  investment  company 
common  stocks  have  (since  1929)  sold  at  an  average  discount  of 
about  25%  ”  (p.  4,  Standard  &  Poor’s  Industry  Surveys,  Invest¬ 
ment  Companies,  Current  Analysis,  May  4,  1950).  United  is  now  a 
non-leverage  company  since  it  has  no  debt  and  only  one  class  of 
stock.  _  I 

“The  average  discount  (for  closed-end  investment  companies) 
of  39%  at  the  1941  year-end  narrowed  gradually  to  24%  by  the 
1945  year-end,  was  back  to  30%  two  years  later  but  had  again 
narrowed  to  24%  by  the  1949  year-end.  Even  if  there  were  no 
change  in  the  $50-per-share  asset  value  of  a  hypothetical  stock,  the 
price  would  have  gone  from  $30.50  in  1941  to  $38.00  in  1945,  back 
to  $35.00  in  1947  and  again  to  $38.00  at  the  1949  year-end  solely 
because  of  the  changing  discount (Wiesenberger,  pp.  209-10.) 
(Our  emphasis.) 
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closed-end,  were  the  “most  appropriate”  remedy  for  the 
problems  represented  by  United’s  record.  In  finding  that 
this  issue  was  merely  a  “difference  of  opinion”  over  “a 
matter  of  business  judgment”  between  Phillips  and  the 
management  (SEC  Findings,  p.  32),  the  SEC  again  abdi¬ 
cated  its  administrative  “responsibility”  to  select  the 
“most  appropriate”  remedy. 

6.  The  SEC  failed  to  test  its  choice  of  remedy  by  the 
“as  soon  as  practicable”  Standard  of  Sections  1(c)  and 
11(b). 

Although  it  has  eliminated  its  preference  stock  and 
reduced  its  prohibited  holdings,  United  has  failed  to  prove 
that  it  has  “ceased  to  be  a  holding  company”.  Such  a  ces¬ 
sation  is  required  by  the  1943  order.  13  S.  E.  C.  854.  In 
the  present  proceedings,  it  was  required  to  prove  that  this 
cessation  would  result  from  its  plan.  It  started  to  produce 
its  evidence  by  putting  on  the  stand  the  presidents  of  its 
four  statutory  subsidiaries  who  all  testified  United  no 
longer  controlled  their  companies.  After  petitioners  had 
cross-examined  only  the  first  one  of  these  witnesses,  United 
itself  “withdrew  the  request  and  moved  to  strike  all  evi¬ 
dence  on  that  issue  from  the  record”  [SEC  Findings  (June 
15,  1951),  p.  8,  footnote  10].  “Accordingly,”  the  SEC 
stated,  “we  do  not  determine  whether  a  Section  5(d)  order 
should  issue  at  this  time”  (Id.).  This  is  the  section  that 
requires  the  SEC  to  terminate  a  company’s  registration 
when  it  has  “ceased  to  be  a  holding  company.” 

United  now  has  only  one  class  of  stock  and  no  debt. 
Thus  it  is  in  a  position  to  distribute  all  its  assets  to  its 
stockholders  and  to  liquidate  those  which  exist  in  quanti¬ 
ties  too  small  to  make  distribution  not  feasible.* 

Dissolution  or  100  percent  divestment  without  dissolu¬ 
tion,  either  of  which  admittedly  could  have  been  ordered 
forthwith  by  the  SEC  compared  with  the  5(d)  proceeding 
which  was  begun  and  then  abandoned  until  some  indefinite 

*  “In  any  case,  with  its  capitalization  reduced  to  a  single  class 
of  stock,  United  will  be  in  a  position  to  distribute  most  or  all  of  its 
portfolio  holdings  to  its  existing  security  holders.”  13  SEC  at  899. 
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future,  was  clearly  therefore  on  the  evidence  before  the  SEC 
the  most  expenditious  manner  of  complying  with  the  Act. 
Since  the  statute  requires  the  SEC  to  “ensure”  compliance 
“as  soon  as  practicable”  [Sections  1(c)  and  11(b)],  it  is 
clear  that  the  SEC  did  not  test  its  choice  of  remedy  by  this 
required  standard*  and  instead  picked  the  less  quick  and 
effective  remedy : 

As  the  Supreme  Court  stated  in  the  American  case : 

“The  Commission  chose  dissolution  because  it 
felt  that  such  action  is  calculated  to  correct  the  situa¬ 
tion  ‘most  effectively  and  quickly,  ever  bearing  in 
mind  the  stated  policy  of  the  Act  to  provide  as  soon 
as  practicable  for  the  elimination  of  all  holding  com¬ 
panies  except  as  expressly  provided  in  the  Act.’  11 
S.  E.  C.  at  1215.  It  stated  that  while  some  measure 
of  amelioration  in  the  statutory  offensiven^ss  of 
American  and  Electric  might  be  afforded  by  other 
approaches,  ‘in  our  opinion  no  approach  presently 
available  holds  out  the  promise  of  effectuating  the 
statute’s  requirements  fully  or  promptly.’  Ibid, 
p.  1215.  *  *  *  this  choice  of  dissolution  in  preference 
to  other  methods  is  not  lightly  to  be  disregarded 
*  *  *”  (329  U.  S.  at  115-6).  (Emphasis  in  original.) 

Thus  the  responsibility  of  the  SEC  to  choose  ‘  ‘  the  most 
effective  and  quick”  remedy,  that  is  the  best  and  not  the 

*  In  fact,  no  findings  on  this  statutory  standard  appear  in  the 
SEC  decision.  But  SEC  counsel  contend  in  their  brief  (p.  16) 
that  this  postponement  “has  two  palpable  advantages.”  No  such 
“advantages”  are  given  as  grounds  for  its  action,  however,  in  the 
SEC  Findings,  and  they  thus  clearly  cannot  be  used  here.  “  *  *  * 
we  emphasized  a  simple  but  fundamental  rule  of  administrative  law. 
That  rule  is  to  the  effect  that  a  reviewing  court,  in  dealing  with  a 
determination  or  judgment  which  an  administrative  agency  alone 
is  authorized  to  make,  must  judge  the  propriety  of  such  action  solely 
by  the  grounds  invoked  by  the  agency.  If  those  grounds  are 
inadequate  or  improper,  the  court  is  powerless  to  affirm  the  adminis¬ 
trative  action  by  substituting  what  it  considers  to  be  a  more  adequate 
or  proper  basis.  To  do  so  would  propel  the  court  into  the  domain 
which  Congress  has  set  aside  exclusively  for  the  administrative 
agency.  We  also  emphasized  in  our  prior  decision  an  important 
corollary  of  the  foregoing  rule.  If  the  administrative  action  is  to 
be  tested  by  the  basis  upon  which  it  purports  to  rest,  that  basis 
must  be  set  forth  with  such  clarity  as  to  be  understandable.” 

S.  E.  C.  v.  Chenery  Corp.,  332  U.  S.  194  at  196. 
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second  best  was  explicitly  recognized  by  the  Supreme  Court. 
The  SEC  has  repeatedly  enunciated  the  same  doctrine.* 

7.  Replying  to  the  SEC’s  claim  that  it  did  not  abuse  its 
discretion  by  not  applying  the  Section  11(e)  “necessary” 
standard  as  required  by  the  Act,  the  evidence,  and  its  assur¬ 
ance  to  this  Court  in  1950. 

We,  of  course,  agree  with  the  SEC  that  a  “necessary” 
plan  -within  the  meaning  of  Section  11(e)  “does  not  have 
to  be  the  only  plan  that  could  satisfy  Section  11(b)  ”  (SEC 
brief,  20)  and  that  Congress  intended  to  leave  the  initiative 
in  suggesting  a  plan  of  compliance  to  the  management 
(SEC  brief,  pp.  19-20).  The  fact  is  that  the  present  plan 
admittedly  does  not  satisfy  Section  11(b).  As  the  Supreme 
Court  made  clear  the  plan  selected  had  to  afford  the  maxi¬ 
mum  available  compliance  and  to  be  not  merely  appro¬ 
priate  but  the  “most  appropriate”.  Surely  the  manage¬ 
ment  has  defaulted  its  “initiative4*  when  16  years  after 
passage  of  the  Act  and  8  years  after  the  1943  order  it  has 
tiled  an  inadequate  plan  and  is  still  unwilling  to  make  proof 
that  it  has  4 4 ceased  to  be  a  holding  company.”  The  SEC 
recognized  this  doctrine  when  it  found  that  a  “necessary” 
plan  is  one  4  4 designed  to  ensure  effectuation  of  the  provi¬ 
sions  of  (Section  11)  most  effectively  and  promptly” 
(SEC’s  emphasis,  see  footnote  below).  While  this  Court 
did  approve  another  4 4 piecemeal”  plan  in  its  1950  Opinion 
on  the  1949  case,  it  indicated  there  was  a  limit  of  tolerance 
to  such  a  procedure.  This  limit  was  understood  by  United’s 
counsel,  who  told  this  Court  on  February  21,  1950  that 

* 4  4  On  the  basis  both  of  plain  logic  and  the  basic  principles  of 
statutory  construction,  we  deem  it  indisputable  that  the  steps  or 
action  we  must  find  ‘necessary’  within  the  meaning  of  Section  11 
are  such  as  seem  to  us  designed  to  ensure  effectuation  of  the 
provisions  of  the  Section  most  effectively  and  promptly.” 

Electric  Bond  &  Share  Company ,  11  S.  E.  C.  1146,  1217 
(1942). 

The  above  citation  occurs  in  footnote  8  of  the  Findings  in  the 
1949  United  case  (HCAR  No.  9431)  and  the  underlining  for 
emphasis  is  not  ours  but  that  of  the  Commission. 
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United  had  filed  with  the  SEC  “a  Comprehensive  plan  to 
complete  its  transformation  into  an  investment  company. 
This  plan  was  filed  not  only  to  effect  complete  compliance 
with  the  1943  Order  but,  also,  in  fulfillment  of  the  condi¬ 
tion  imposed  by  the  Commission  in  its  Order  here  under 
review .”  (United  brief,  p.  6,  in  No.  10,470,  C.  A.  D.  C.  1950). 
(Emphasis  supplied.)  On  such  an  assurance  by  both  the 
SEC  and  United  this  Court  affirmed  the  1949  Order  and 
denied  petitioner’s  objections.* 

8.  The  SEC  brief  misstates  the  facts  and  the  law  with 
respect  to  the  issue  of  divestment. 

The  Holding  Company  Act  allows  an  exemption  if  the 
company  “derives  no  material  part  of  its  income,  directly 
or  indirectly”,  from  any  subsidiary  utility  company 

*  ‘  ‘  And  the  order  of  October  1949  makes  clear  the  Commis¬ 
sion ’s  desire  that  United  promptly  file  a  final  plan  of  reorganiza¬ 
tion;  the  Commission’s  approval  of  the  partial  distribution  of 
Niagara  Hudson  shares  is  made  conditional  upon  such  a  filing. 
Progress  of  this  sort  is  not  lightly  to  be  undone  by  a  forced  inter¬ 
pretation  of  the  statute.” 

Phillips  v.  The  United  Corp.,  87  App.  D.  C.  3§0;  185 
F.  2nd  746,  at  750.  (Emphasis  supplied.) 

Yet  SEC  counsel  contend  (brief,  footnote  25,  p.  18)  that 
“neither  this  Court’s  decision  nor  the  (1949)  Commission  decision 
under  review  dealt  with  the  timing  of  a  determination  for  purposes 
of  Section  5(d).”  (See  also  pp.  2-4,  Phillips  brief.)  United  con¬ 
strued  the  1949  decision  otherwise  (as  did  the  SEC,  see  following 
paragraph),  and  in  its  Application  in  the  present  case  asked  for 
“an  order  of  the  Commission  pursuant  to  Section  5(d)  of  the  Act 
declaring  that,  upon  completion  of  the  transactions  specified  *  *  • 
United  will  cease  to  be  a  holding  company  and  its  registration  under 
the  Act  shall  cease  to  be  in  effect.”  (Tr.  Doc.  No.  1,  pp.  2-3,  7,  10). 

In  its  Notice  of  Hearing  the  SEC  stated  United’s  plan  was 
“submitted  in  compliance  with  the  requirements  of  the  Commis¬ 
sion’s  Order  of  October  20,  1949”  (Tr.  Doc.  No.  3,  pp.  67-76),  and 
directed  that  “particular  attention  be  directed  at  the  hearing”  to 
among  other  matters  the  question  of  a  5(d)  order  {Id.,  see 
Nos.  11  and  12). 

As  we  show  in  the  next  section,  100  percent  compliance  by 
100  per  cent  divestment  was  and  is  immediately  available  with  or 
without  dissolution  and  without  injury  to  the  stockholders. 
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[Sec.  3(a)  (5) ].  United’s  president  testified  there  would  be 
only  “gradual  sales”  of  the  subsidiary  company  stocks  and 
“in  the  course  of  10  or  15  years  we  will  probably  be  entirely 
out  of  them.”  (Tr.  Doc.  No.  98,  Hearings  of  March  7,  1950 
at  SEC  page  no.  848).  United  thus  will  be  in  major  part  a 
utility  holding  company  under  the  maximum  divestment 
approved  under  the  plan,  if  this  issue  is  judged  solely  by 
the  preponderance  of  its  investments  and  earnings.*  Thus 
it  will  offend  against  the  spirit  and  the  letter  of  the  statute. 
Since,  however,  under  the  present  state  of  the  record  it  is  in 
actuality  a  holding  company  with  four  subsidiaries  and  will 
continue  to  be  one  until  found  to  have  *  *  ceased  to  be  a  hold¬ 
ing  company”  under  Section  5(d),  it  is  obvious  from  the 
Section  3(a)(5)  test  alone  that  its  contemplated  divestment 
program  is  insufficient  to  earn  it  an  exemption  from  the  Act, 
and  that  therefore  the  plan  is  an  inadequate  compliance 
with  the  divestiture  provisions  of  the  Act  inasmuch  as  it 
will  derive  a  “material  part  of  its  income”  from  companies 
now  its  statutory  subsidiaries. 

Counsel  admit  that  all  companies  divested  under  Section 
11(b)(1)  were  100  percent  divested  (SEC  Brief,  p.  16). 
They  do  not  cite  a  single  case  under  Section  11(b)(2)  where 
100  percent  divestment  was  not  required,  and  are  forced  to 
admit  that  the  SEC  “has  encouraged  100  percent  divest¬ 
ment”  (p.  17).  As  for  the  only  two  companies  other  than 
United  allowed  to  become  investment  companies,  they  con¬ 
cede  100  percent  divestment  but  allege  the  “proposal  for 
100  percent  divestment  originated  with  the  company  rather 
than  the  Commission”  (p.  17),  overlooking  their  prior 

•United’s  utilities  investment  portfolio,  as  of  December  31, 
1950,  had  an  indicated  market  value  of  $57,000,000  (SEC  Findings, 
p.  12).  Of  this  a  maximum  of  $17,300,000  in  securities  would  be 
sold  under  the  plan  (SEC  Findings,  p.  11).  This  would  leave  it 
with  roundly  $40,300,000  in  utility  investments,  or  roundly  70% 
of  its  total  assets.  At  an  earnings  rate  of  6%,  the  rate  used  by  the 
SEC  in  predicting  future  United  income  (SEC  Findings,  p.  14), 
it  would  earn  approximately  $2,418,000  a  year  from  these  invest¬ 
ments.  Assuming  that  the  maximum  of  $17,300,000  is  entirely 
reinvested  in  non-utility  securities,  at  6%,  United  would  only 
receive  $1,038,000  from  this  source. 
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admission  indicating  that  this  allegedly  voluntary  divest¬ 
ment  was  “encouraged”.  Company  applications  are 
admittedly  filed  only  after  consultation  with  the  staff 
(SEC  brief,  pp.  30-1),  “whose  duty  it  is  to  advise  appli¬ 
cants  regarding  the  requirements  of  the  Act  in  the  light 
of  precedents,  including  our  published  opinions”  ( The 
United  Corp.,  HCAR  No.  5440,  footnote  34).  These  two 
companies  obviously  acted  upon  correct  information:  as  to 
SEC  policy,  and  were  not  found  as  was  United  to  be  eco¬ 
nomically  useless.  If  they  nevertheless  were  required  to 
make  100%  divestment,  as  can  not  be  fairly  doubted,  there 
is  no  reason  why  United  should  be  an  exception  to  the  rule.* 
There  can  be  no  doubt  of  this  policy  since  as  counsel  now 
concede  in  100  percent  of  the  cases,  whether  under  Section 
11(b)(1)  or  (2),  there  has  been  100  percent  divestment. 
Thus  984  companies  representing  16  billion  dollars  of 
assets  have  been  100  percent  divested  under  the  Act.** 
United’s  four  subsidiaries  alone  are  unique,  as  is  United 
itself. 

In  the  face  of  this  record  it  is  clearly  inaccurate  to  say 
that  the  decision  in  United’s  case  “involves  no  departure 
from  established  Commission  policy”  (p.  16).  In  addition 
to  the  contradiction  of  this  statement  by  the  above  facts, 
there  exists  an  SEC  decision  on  the  very  subject  at;  issue 
which  plainly  holds  that  “the  retention  of  an  investment 
interest”  in  a  company  which  has  been  a  statutory  sub¬ 
sidiary  under  the  Act  is  prohibited.***  Obviously  aware  of 
this  decision,  SEC  counsel  seek  to  avoid  its  force  by  limit¬ 
ing  its  application  to  Section  11(b)(1),  ignoring  the  fact 

*  As  the  SEC  has  so  well  observed  in  Engineers  Public  Service 
Co.,  9  S.  E.  C.  764,  776,  footnote  24:  “It  is  well  settled  that  the 
terms  of  an  exception  to  the  general  policy  of  a  statute  must  be 
strictly  construed  against  the  claimant  of  its  benefit. ’  7 

**  The  implication  at  page  4  in  Phillips’  brief  that  some  cases 
of  the  group  of  225  mentioned  therein  may  not  have  been  100 
percent  divestments  should  be  corrected,  in  view  of  the  admissions 
in  the  SEC  brief,  to  show  that  all  of  the  225  companies  were  100 
percent  divested. 

***  For  the  convenience  of  the  Court  extracts  from  this  decision 
in  Engineers  Public  Service  Company,  9  S.  E.  C.  793,  are  printed 
in  Appendix  C  to  this  Reply  Brief. 
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that  the  proceedings  against  United  were  instituted  under 
that  section,  as  well  as  11(b)  (2)  [See  title  caption  and  order 
(2nd  and  3rd  paragraphs)  in  13  S.  E.  C.  854]  and  that  the 
1943  case  explicitly  held  that  United  had  no  rights  under 
11(b)(1),  the  integration  section  of  the  Act.*  If  11(b)(1) 
forbids  any  retention  of  any  “investment”  interest,  even 
though  “less  than  5  percent”  (see  Engineers’  case  cited 
in  previous  footnote),  and  United  must  admittedly  comply 
with  11(b)(1)  as  well  as  (2),  it  is  obvious  that  its  retention 
of  an  “investment”  interest  in  its  past  or  present  sub¬ 
sidiaries  is  prohibited  by  the  Act.  Furthermore,  the  man¬ 
date  for  “finality”  and  “promptness  of  action”  so  well 
set  forth  in  the  Engineers’  decision  has  clearly  been  evaded 
by  both  the  SEC  and  United  in  the  present  case.**  Obvi¬ 
ously  100%  divestment,  with  or  without  dissolution,  has 
the  virtue  of  both  “finality”  and  “promptness  of  action”. 

9.  Reply  to  the  SEC’s  claim  that  it  approved  a  remedy 
with  a  rational  basis  in  the  evidence  and  the  statute,  namely 
the  transfer  and  extension  of  holding  company  control  to 
the  non-public  utilities  industries. 

In  approving  a  plan  which  allows  United  to  transfer  and 
extend  the  holding  company  device  from  control  of  com- 

*  13  S.  E.  C.  854,  at  footnote  123,  reads:  “The  management 
of  United  has  indicated  that  it  does  not  wish  to  be  head  of  an 
integrated  system,  and  indeed,  under  our  findings  it  cannot  do  so.” 

**  It  should  be  emphasized  that,  even  with  100%  divestment  and 
assuming  dissolution  is  not  required,  United  will  retain  investments 
in  2  companies  which  have  never  been  its  statutory  subsidiaries  and 
on  which  such  huge  tax  losses  (roundly  19  million  dollars)  are 
available  as  to  offset  its  current  net  income  for  a  period  of  at  least 
11  y»  to  18  years  (see  Exceptions  Nos.  67-69,  Tr.  Doc.  No.  69,  p.  28). 
The  SEC’s  failure  to  make  findings  on  this  point  completely 
destroys  the  force  of  any  other  findings  or  argument  related  to  the 
tax  question.  The  2  companies  in  question  are  the  Lehigh  Coal 
&  Navigation  Company,  in  which  United  owns  48,705  shares  now 
quoted  at  a  market  value  of  $519,491  (SEC  Findings,  p.  5)  com¬ 
pared  with  an  original  cost  of  $2,220,945;  and  the  Consolidated 
Edison  Company,  in  which  United  owns  204,680  shares  now  quoted 
at  a  market  value  of  $6,140,000  (SEC  Findings,  p.  5)  compared 
with  an  original  cost  of  $24,494,914  (Tr.  Doc.  No.  147,  p.  6015). 
The  record  document  herein  cited  makes  clear  the  availability  of 
the  losses  on  these  2  investments  for  tax  purposes. 
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panies  in  the  public  utilities  industry  to  those  in  other  indus¬ 
tries,  the  SEC  violated  the  rule  that  requires  the  remedy 
to  be  reasonably  adapted  to  the  evil  which  is  to  be  cured.* 
It  violates  all  reason  to  hold  that  Congress  did  not 
intend  to  strike  at  an  evil  by  abolishing  it  but  merely  by 
transferring  its  site.  In  fact,  the  SEC  in  its  brief  in 
reply  to  the  Committee  for  warrant  holders  has  eloquently 
answered  United’s  defenses  and  conceded  our  point.** 
Similarly,  “it  is  simply  inconceivable  that  Congress  had 
intended  that  the  holding  company  go  forth  from  under 
the  jurisdiction  of  the  Act  and  retain  within  its  structure 
the  power  to  control  other  companies  through  the  holding 
company  device  which  is  one  of  the  very  abuses  which  the 

Act  was  designed  to  eliminate.”***  The  fact  that  control 

— i 

*  See  Appendix  D  to  this  Reply  Brief  for  extracts  from  Vom 
Baur,  Federal  Administrative  Law  and  cases  in  point. 

**  “Since,  as  we  have  shown  in  our  main  brief  (pp.  10-15),  com¬ 
pliance  therewith  may  be  obtained  by  means  short  of  dissolution  and 
through  transformation  into  an  investment  company,  it  is  simply 
inconceivable  that  Congress  had  intended  that  the  holding  company 
go  forth  from  under  the  jurisdiction  of  the  Act  and  retain  within  its 
structure  the  very  abuses  which  Section  11(b)(2)  was  designed  to 
eliminate.  Indeed,  on  the  theory  advanced  by  the  warrant  holders 
the  Commission  would  likewise  be  powerless  to  require  a  recapital¬ 
ization  under  Section  11(b)(2)  even  if  United  had  outstanding 
bonds  and  preferred  stock,  as  well  as  option  warrants.  This  is  also 
a  complete  answer  to  the  argument  that  in  determining  the  right 
and  status  of  the  warrants  the  Commission  should  be  guided  by  the 
provisions  of  the  Investment  Company  Act  of  1940. 

“ The  fact  that  United  may  hereafter  become  subject  to  the  provi¬ 
sions  of  the  Investment  Company  Act ,  which  gives  the  Commission 
no  power  to  require  the  simplification  of  existing  complexities  of 
investment  companies,  is  no  reason  why  the  Commission  should 
not  exercise  its  present  powers  and  responsibilities  under  the  Hold¬ 
ing  Company  Act.”  (Emphasis  supplied.) 

Brief  of  SEC  in  Answer  to  Brief  for  Committee  for 
Holders  of  Option  Warrants  of  The  United  Corpora¬ 
tion,  pp.  23-24. 

*##“The  ‘other  businesses’  clause  of  11(b)(1)  has  also  had  an 
important  effect  on  the  industry.  The  spread  of  holding  company 
system  control  over  important  segments  of  the  non-utility  economy 
constituted  probably  the  most  serious  potential  political  and  socio¬ 
logical  danger  of  the  holding  company  phenomenon.  Not  only  did 
it  give  to  management  control  in  unregulated  areas  of  the  economy 
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by  investment  companies  of  non-public  utility  companies 
is  permitted  under  the  Investment  Company  Act  (54  Stat. 
789,  15  U.  S.  C.  A.  §S0-a)  is  not  controlling  here,  since  that 
Act  was  passed  in  1940,  5  years  after  enactment  of  the 
Holding  Company  Act  and  by  its  terms  exempted  holding 
companies  registered  under  the  latter  Act.  [15  U.  S.  C.  A. 
§80-a,  3(b)  (10)].  Furthermore,  the  legislative  references 
to  holding  companies  becoming  investment  trusts — upon 
which  respondents  here  rely — all  stress  that  the  investment 
trust  is  not  to  participate  in  management  or  have  control, 
actually  or  potentially,  of  a  public  utility  company,  but 
only  is  to  maintain  investment  interests  therein.  This 
clearly  indicates  that  the  only  type  of  investment  trust 
into  which  the  Congress  contemplated  transformation  as 
a  form  of  compliance  were  to  be  trusts  with  non-controlling 
utility  investments  and  not  trusts  allowed  to  range  over 
into  control  of  other  industries.  Nothing  is  said  in  the 
legislative  history  or  reports  about  permitting  such  a  trans¬ 
fer  and  extension  of  holding  company  activities  to  the  non¬ 
utility  field.  The  Investment  Company  Act  applies  to  exist¬ 
ing  non-public  utility  investment  companies  and  not  utility 
holding  companies  undergoing  reorganization.*  If  the 


and  substantial  leverage  in  competitive  markets — thereby  increasing 
the  possibilities  for  abuse — but  it  was  also  ‘a  form  of  private  social¬ 
ism  inimical  to  the  functioning  of  democratic  institutions  and  the 
welfare  of  a  free  people.’  Hearings  before  Committee  on  Interstate 
and  Foreign  Commerce  on  H.  R.  5423  (House  version  of  Holding 
Co.  Act),  Part  3,  74th  Cong.,  1st  Sess.  2312  (1935).  *  *  *  How¬ 
ever,  the  divestments  under  the  ‘  other  businesses  ’  clause  have  *  *  * 
averted  this  danger  *  * 

Section  11(b)  of  the  Holding  Co.  Act:  Fifteen  Years 
in  Retrospect.,  59  Yale  Law  Journal  1088  at  footnote 
129,  p.  1114. 


*  In  any  event,  authorization  by  the  SEC  for  United  to  become 
an  investment  company  is  premature  under  the  legislative  interpre¬ 
tation  upon  which  counsel  rely.  These  all  stress  that  after  a  holding 
company  has  proved  it  has  “ceased  to  be  a  holding  Company,” 
it  may  become  an  investment  trust  in  the  public  utility  field  [See 
citation  of  former  Chairman  Frank’s  remarks  (SEC  brief,  p.  14)]. 
SEC  counsel  argue  that  postponement  of  this  proof  which  is 
required  under  5(d)  of  the  Act,  was  justified.  Absent  decision 
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managers  of  United  want  to  create  a  new  investment  com¬ 
pany,  to  operate  without  restriction  under  the  1940  Act, 
they  are  free  to  do  so  by  filing  appropriate  incorporation 
papers  and  obtaining  capital  subscriptions  if  they  can.  In 
short,  nobody  will  be  deprived  of  any  existing  rights  under 
either  statute.  i 

Finally,  even  if  we  asume  all  of  respondents  ’  contentions 
on  this  point,  the  fact  remains  that  the  SEC  itself  has  failed 
to  indicate  which  type  of  investment  company — one  which 
controls  and  participates  in  management  of  non-utility 
companies  or  one  limited  only  to  investments  therein — is 
the  “most  appropriate  to  the  effectuation  of  the  policies 
of  the  Act.”  (329  U.  S.  at  118).*  Here,  as  elsewhere,  it  has 
evaded  its  “statutory  duty”. 

10.  Replying  to  Respondents’  denial  that  the  SEC’s 
findings  approving  the  withdrawal  and  management  pro¬ 
visions  of  the  plan  were  not  so  marked  a  departure  from  its 
previous  policies  as,  in  the  context  of  this  case’s  other  excep¬ 
tions,  to  constitute  a  partisan  attempt  to  preserve  United’s 
management  in  office  and  in  control  of  the  maximum  pos¬ 
sible  investment  fund  under  a  minimum  safeguard. 

A.  Wall  Street's  Condemnation  of  the  Withdrawal  Provision. 

The  SEC  brief  concedes,  by  failure  to  cite  a  precedent 
case,  that  no  other  withdrawal  provision  in  any  other  plan 
ever  approved  by  it  resulted,  as  here,  in  a  loss  of  market 
value  to  the  withdrawing  stockholder.  (See  footnote  42  at 
p.  25  of  the  SEC  Findings.)  See  also  pages  9-10,  Phillips 
brief.  So  extraordinary  was  the  SEC ’s  action  herein  that 

of  this  issue,  however,  there  is  no  power  in  the  SEC  to  authorize 
transformation  into  an  investment  trust.  Thus,  such  postponement 
destroys  the  entire  basis  for  action  upon  the  plan  which  was 
approved.  Subtract  the  fundamental  premise  which  was  not  proved, 
and  there  is  no  secondary  premise  which  then  can  be  proved  that 
the  plan  is  fair,  expeditious,  necessary,  etc.  In  short,  the  procedure 
adopted  by  the  SEC  has  done  more  to  delay  and  complicate  the 
proceedings  than  a  forthright  decision  on  the  record  evidence. 


*  See  Phillips’  brief,  pp.  21-2. 
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it  aroused  an  adverse  response  in  Wall  Street.*  United’s 
brief  (p.  3)  contends  this  part  of  the  order  “is  now  moot”, 
but  it  is  not  insofar  as  determining  whether  those  stock¬ 
holders  not  accepting  it  were  given  a  fair  opportunity  to 
withdraw. 

The  coercive  nature  of  the  provision  was  made  clear 
by  (A)  the  actual  adverse  market  differential;  and  (B)  the 
failure  to  disclose  the  following  information  in  the  SEC 
Findings,  a  copy  of  which  was  sent  to  every  stockholder  as 
the  basis  for  deciding  on  whether  or  not  to  withdraw  (SEC 
Findings,  p.  35,  No.  5;  SEC  order,  p.  3;  Downing  brief, 
Appendix  2a) : 

(1)  The  financial  and  investment  record  of  United  from 
1929  to  date,  including  the  fate  of  its  33  major  investments ; 
(2)  the  concealment  of  203  million  dollars  in  losses  on  the 
retirement  of  the  preference  stock;  (3)  the  false  financial 
accounting  practiced  by  which  55  million  dollars  in  losses 
were  reported  as  10  million  dollars  in  “profits”;  (4)  the 


#  The  Wall  Street  Journal  commented  on  July  14,  1951  in  the 
Abreast  of  the  Market  column : 

“Sometimes  the  theories  advanced  by  the  SEC  under  the 
Public  Utility  Holding  Company  Act  result  in  strange  situa¬ 
tions.  A  case  in  point  is  the  current  offer  by  United  Corp., 
whereby  holders  of  100  or  more  shares  may  exchange  their 
stock  for  Niagara  Mohawk  Power  Corp.  common  if  they  do 
not  choose  to  go  along  with  United ’s  plan  to  become  a  closed- 
end  investment  trust.  Under  the  terms  of  the  offer,  as  pre¬ 
scribed  by  the  SEC,  stockholders  who  elect  to  accept  the  offer 
will  receive  only  97  percent  of  the  net  asset  value  of  United’s 
common  stock,  which  in  turn  is  around  5  percent  below  the 
market  price  for  the  stock.  It  is  obvious  that  stockholders 
who  want  to  make  the  exchange  fare  better  by  selling  United 
common  and  buying  Niagara  Mohawk  common  in  the  open 
market.  This  is  especially  true  in  the  case  of  stockholders 
owning  600  or  more  shares  of  United  who  would  be  entitled 
to  100  or  more  shares  of  Niagara  Mohawk  under  the  offer. 
Such  stockholders  would  pay  about  2  percent  in  commissions 
to  sell  United  and  about  1  percent  to  buy  Niagara  Mohawk, 
resulting  in  a  total  ‘round  trip’  commission  of  3  percent  as 
compared  with  an  8  percent  discount  under  the  exchange 
plan.  In  view  of  the  apparent  disparity  in  United’s  offer, 
several  major  brokerage  firms  are  advising  customers  against 
accepting  the  exchange  offer.  ’  ’ 
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position  of  petitioners  with  respect  to  the  offer  and  the  fact 
that  they  were  seeking  to  improve  it  both  as  to  ratio  and 
duration;*  (5)  the  insiders’  profits  realized  from  1929  to 
date;  (6)  the  names  of  the  original  banking  sponsors  of  the 
corporation,  their  motives  of  using  the  corporation  to  gain 
control  of  properties  in  order  to  provide  a  source  of  banking 
revenues  and  to  bail  the  banks  out  of  their  own  investments, 
as  described  in  13  S.  E.  C.  854  (whose  citation  was  given  in 
footnote  3,  page  4  of  the  present  findings,  but  no  summary  of 
which  was  given  United’s  56,000  far-flung  stockholders* * 
in  the  United  States,  Canada,  South  America  and  Europe, 
most  of  whom  obviously  had  no  ready  access  to  this  volume, 
and  yet  w*ere  forced  to  make  up  their  minds  in  14  days 
whether  to  withdraw  from  the  company) ;  (7)  a  fair  sum¬ 
mary  of  the  evidence  on  the  issues  of  fraud  and  perjury, 
including  at  least  the  quotations  on  which  the  charges  were 
based;  (8)  the  failure  even  to  mention  or  summarize  Phil¬ 
lips  ’  testimony  or  the  evidence  and  the  grounds  upon  which 
petitioners  proposed  their  modifications  for  (i)  diversifica¬ 
tion;  (ii)  open-ending;  (iii)  fair  voting  practices;  and  (iv) 
distribution  of  Niagara  Mohawk  stock;  and  (9)  the  fact  that 
United’s  president,  vice-president,  assistant  to  the  presi¬ 
dent,  and  senior  counsel  and  director  were  all  former  SEC 
employees,  that  they  and  persons  appointed  by  them  consti¬ 
tuted  a  majority  of  8  out  of  a  total  of  11  directors  and 
officers  and  that  their  private  “consultations”  with  SEC 
officials  had  been  raised  as  an  issue  in  the  case. 

Non-disclosure  of  the  above  crucial  items  constituted  a 
failure  to  disclose  material  facts  which  every  stockholder 
was  entitled  to  know  before  deciding  whether  or  not  to  with- 

*  United ’s  counsel  think  that  the  fact  petitioners  were  success¬ 
ful  in  improving  the  offers,  although  not  to  the  point  where  they 
met  full  fairness  and  equity,  indicates  some  inconsistency  on  their 
part  (United  brief,  p.  42).  To  the  extent  however  that  the  plan 
has  any  safeguards  in  it,  petitioners  believe  the  record  supports 
their  contention  that  they  originated  the  safeguards. 

**  United’s  brief,  p.  2,  puts  the  present  number  of  stockholders 
at  50,000.  In  addition,  some  5,900  accepted  the  withdrawal  offer 
(Id.,  p.  42),  thereby  withdrawing  some  $438,302  in  cash  and  68,749 
shares  of  Niagara  Mohawk  common  stock,  representing  total  assets 
worth  some  $2,100,000. 
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draw  from  the  Corporation.*  Furthermore,  giving  a 
stockholder  only  14-days  to  withdraw,  instead  of  a  per¬ 
manent  privilege  by  open-ending  as  in  the  Central  States 
case,  supra,  was  unfair  to  those  stockholders  who  for  var¬ 
ious  reasons  found  it  inexpedient  to  decide  so  quickly  this 
matter  solely  in  July  1951.  In  all  other  voluntary  with¬ 
drawal  cases  the  SEC  has  judged  a  plan  in  terms  of  fairness 
to  stockholders  who  do  not  withdraw.  (See  The  United 
Corporation,  HCAR  Nos.  5440  and  5812).  Only  in  this 
case  did  it  fail  to  do  so. 

B.  Replying  to  the  SEC’s  Denial  of  a  Partisan  Attempt  to 
Preserve  United’s  Management  in  Office. 

The  SEC  has  done  this  by  five  devices  without  precedent 
in  prior  cases: 

(1)  It  has  failed  to  free  the  proxy  machinery  from 
control  of  the  management  or  alternatively  to  require 

*  For  an  agency  dedicated  to  the  proposition  that  full  dis¬ 
closure  is  in  the  public  interest,  the  above  omissions  are  striking. 
Senate  Report  No.  621  on  S.  2796  (p.  34),  upon  which  the  SEC 
relies  so  much  in  its  brief  states  with  respect  to  subsection  11(g) 
of  the  bill  (which  was  unchanged  in  the  final  Act)  : 

“This  subsection  is  designed  simply  to  assure  that  a 
security  holder  will  have  a  fair  opportunity  to  consider 
concrete  proposals  on  their  merits  with  full  and  fair  dis¬ 
closure  of  all  material  facts  before  he  is  pressed  to  register 
his  vote  on  a  reorganization  plan,  or  to  tie  himself  irrevocably 
to  a  plan  which  in  the  future  may  develop  to  be  unfavorable 
to  him  and  to  involve  great  expense  on  his  part.  ’  ’ 

See  also  Rule  X-14A-9  of  Regulation  X-14  under  the  Securities 
Exchange  Act  of  1934,  which  reads : 

“False  or  Misleading  Statements. 

“No  solicitation  subject  to  this  regulation  shall  be  made 
by  means  of  any  proxy  statement,  form  of  proxy,  notice  of 
meeting,  or  other  communication,  written  or  oral,  containing 
any  statement  which,  at  the  time  and  in  the  light  of  the 
circumstances  under  which  it  is  made,  is  false  or  misleading 
with  respect  to  any  material  fact,  or  which  omits  to  state  any 
material  fact  necessary  in  order  to  make  the  statements 
therein  not  false  or  misleading  or  necessary  to  correct  any 
statement  in  any  earlier  communication  with  respect  to  the 
solicitation  of  a  proxy  for  the  same  meeting  or  subject  matter 
which  has  become  false  or  misleading.  ’  ’ 
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submission  of  a  new  representative  Board  of  Directors  in 
accordance  with  its  uniform  policy  in  other  cases  (See  foot¬ 
note,  pp.  46-7,  Phillips  brief).  In  its  Findings,  it  has  given 
no  reason  for  this  departure  from  policy.*  Explicit  excep¬ 
tions  were  made  by  petitioners  on  this  issue  and  were  not 
answered  by  the  SEC.  [See  Nos.  56,  57  and  58  of  these 
Exceptions  (Tr.  Doc.  No.  69)]. 

(2)  It  has  permitted  representatives  of  the  Preference 
Stock  to  stay  on  the  Board  after  that  stock  has  been 
retired.  ** 

(3)  It  has  failed  to  apply  to  the  incumbent  manage¬ 
ment’s  activities  the  appropriate  legal  standards  in  deter¬ 
mining  whether  its  acts  violated  the  high  standards  of 
fidiuciary  responsibility  required  of  holding  company  officers 
by  the  Supreme  Court  and  by  the  SEC  in  other  cases.*** 

(4)  It  has  delayed  granting  the  common  stockholders 
cumulative  voting  for  8  years.  This  delay  has  been  so 
extended  that  cumulative  voting  could  not  be  used  in  1950 
or  1951  even  though  the  Preference  Stock  had  by  then  been 


*  Both  the  SEC  brief  (p.  28)  and  United’s  (p.  45)  try  to  con¬ 
fuse  this  issue  with  petitioners’  request  (discussed  at  page  32,  SEC 
Findings),  and  not  in  issue  on  this  appeal,  for  an  amendment  to 
the  certificate  of  incorporation,  under  which  any  group  of  stock¬ 
holders  polling  5  percent  or  more  of  the  vote  in  a  previous  election 
would  have  equal  facilities  with  the  management  for  soliciting  and 
inspection  of  proxies  at  the  next  election.  This  proposal  to  effect  a 
democratic  two-party  election  system  and  which  is  patterned  on  the 
election  law  of  New  York  State  (where  only  1%  of  the  prior  vote 
is  required  to  put  a  nominee’s  name  on  the  ballot)  is  termed  “a 
free  ride”  by  United’s  counsel  (p.  49). 

**“\Ve  ask  the  Commission  to  find  that  United’s  Board  is 
unrepresentative  in  that  it  includes  2  directors  originally  elected 
to  represent  the  preference  stock  (Our  Brief,  p.  27)  now  eliminated, 
and  who  only  are  able  to  secure  re-election  by  virtue  of  the  Manage¬ 
ment’s  self-perpetuating  control  of  the  proxy  machinery.”  Excep¬ 
tion  No.  59  (Tr.  Doc.  No.  69). 

***  See  footnote  references  from  SEC  Annual  Reports,  etc., 
Phillips  brief,  pp.  39-40. 
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retired.*  Its  use  at  the  April  1952  annual  meeting  depends 
on  whether  this  Court  enforces  the  uncontested  provisions 
of  the  plan  prior  to  then.  (See  petitioners’  motion  to 
enforce  uncontested  provisions  of  plan.) 

(5)  It  allows  the  management  to  eliminate  cumulative 
voting,  which  is  designed  to  protect  the  minority  from  the 
majority  stockholders,  by  a  vote  of  bare  majority  of  the 
stockholders,  contrary  to  its  policy  in  cases  decided  before 
and  after  the  United  case.** 

11.  Replying  to  SEC  counsel’s  misrepresentation  of  the 
rule  relating  to  the  management’s  stock  purchases. 

None  of  the  grounds  now  urged  in  support  of  the  inno¬ 
cence  of  this  trading  appears  in  the  SEC’s  Findings. 

It  is  not  true  that  Rule  U-62’s  “  no-trading  provisions 
[pars,  (g)  and  (1)]  apply  only  to  persons  who  solicit  in 
connection  with  a  reorganization”.  (SEC  brief,  29).  The 
heading  of  the  Rule  refers  to  “Solicitations  in  Connection 
with  a  Reorganization  or  Transaction  Which  Is  The  Subject 
of  An  Application  or  Declaration.”***  The  management 
made  a  U-62  filing  in  connection  with  the  1947  solicitation 
(See  Supplemental  Record,  Doc.  No.  16),  thereby  admitting 
one  of  the  two  categories  was  involved.  The  no-trading 

*  As  SEC  counsel  admitted  in  their  answer  to  petitioners’ 
motion  for  a  stay  of  the  Niagara  Mohawk  stock  sale : 

“We  recognize  that  corporate  affairs  cannot  stand  still 
in  a  changing  world  and  that  a  belated  recognition  of  minor¬ 
ity  rights  is  not  equivalent  to  a  timely  one”  (p.  17). 

#*  See  first  footnote,  p.  7,  Phillips  brief,  and  National  Power 
&  Light  Co.,  H.  C.  A.  R.  No.  10640  (June  26,  1951)  where,  after 
consultation  with  the  staff,  the  company  plan  included  a  provision 
that  holders  of  75%  of  the  voting  stock  must  approve  before 
cumulative  voting  can  be  eliminated. 

***  SEC  counsel  in  their  brief  (p.  29)  try  to  mislead  the  Court 
by  failing  to  reveal  in  their  footnote  47  that  the  Rule  was  amended 
to  include  “nonreorganization”  transactions  at  least  as  early  as 
*  January  1,  1946,  a  year  or  more  prior  to  the  transactions  herein 
(see  “General  Rules  and  Regulations  under  the  Public  Utility 
Holding  Company  Act  of  1935,  As  Amended  to  and  including 
January  1, 1946”). 
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provisions  apply  to  “any  person  who  makes  any  solicitation 
subject  to  this  rule.”  [See  Rule  U-62  (g)  (2)  (A)].  While 
the  Court  of  Appeals  did  determine  that  the  management’s 
investment  company  plan  was  not  a  reorganization  within 
the  meaning  of  Section  11,  it  did  not  determine  that  United 
itself  w’as  not  in  reorganization.  Nor  could  it,  since  in 
1947  United  still  had  its  Preference  Stock  outstanding,  was 
still  subject  to  the  1943  order  requiring  it  to  eliminate  this 
stock,  and  the  SEC  itself  has  characterized  this  recapital¬ 
ization  proceeding  as  a  “reorganization”  proceeding.* 
This  Preference  Stock  retirement  was  finally  accomplished 
by  the  compulsory  plan  approved  by  the  SEC  in  1948  (SEC 
Findings,  p.  32  and  footnote  56),  which  was  consummated 
in  April  30,  1949.  (Tr.  Doc.  No.  174,  1949  Annual  Report, 
pp.  5-6).  Thus,  accepting  the  Court  of  Appeals’  view  that 
United’s  investment  company  plan  is  not  a  plan  of  reor¬ 
ganization,  it  nevertheless  is  clear  that  United  was  in 
reorganization  under  the  preference  stock  plan  until  April 
30, 1949,  and  that  transactions  prior  to  that  date  fall  within 
the  ban  of  the  Rule.  ; 

Aside  from  United  itself,  its  subsidiaries  were  in  reor¬ 
ganization  also,  the  last  of  which  was  completed  likewise  in 
1949.**  (SEC  Findings,  p.  6  footnote  6).  Thus  all  trading 
in  securities  of  the  subsidiaries  up  through  1949  likewise 
is  embraced  by  the  Rule  and  the  SEC  should  have  required 
disclosure  of  these  trades,  and  disgorgement  of  any  profits 
thereon. 

*  See  The  United  Corporation,  Holding  Co.  Act  Release  No. 
8396,  at  pp.  7,  17,  26  and  29  (1948).  “As  we  have  already  pointed 
out,  in  a  Section  11(e)  reorganization,  the  rights  which  are  sur¬ 
rendered  must  be  viewed  as  though  in  a  continuing  enterprise” 
(p.  26).  This  was  stated  in  connection  with  the  SEC’s  appraisal 
of  the  pending  preference  stock  retirement  plan  approved  under 
Section  11(e). 

**“The  successful  carrying  out  of  the  Niagara  Hudson  Plan 
completes  the  utilities  reorganization  phase  of  United’s  activities 
under  the  Holding  Company  Act.”  [1949  Annual  Report,  The 
United  Corporation,  at  p.  6  (Tr.  Doc.  No.  174).] 
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12.  Replying  to  miscellaneous  misrepresentations  in 
respondents*  briefs. 

A.  The  Denial  that  United’s  Slow-Motion  Divestment 
Is  Not  Essentially  a  Long-Term  Tax-Escape  Device  for  the 
Highest  Bracket  Stockholders.  On  June  6,  1951 — only  9 
days  before  public  issuance  of  the  SEC  decision  herein — 
the  following  advertisement  appeared  at  page  36  of  The 
New  York  Times:* 

“United  Corporation 

*  *  *  Unusual  tax  advantages  offered  to  investors 
of  this  equity  *  *  *  Address  Dept.  H,  White,  Weld 
&  Co.  *  *  *  New  York  *  *  *  Boston  *  *  *  Chicago  *  *  * 
Philadelphia.  ’  ’ 

The  bulletin  thus  nationally  advertised  by  this  large 
brokerage  firm  stresses  that  “The  tax  free  yield  of  4.5% 
(i.e.,  the  20  cents  dividend  on  United’s  stock  quoted  at  $4.50 
a  share)  would  be  equivalent  to  taxable  yields  of  10.23% 
and  12.S6%  for  investors  in  the  56%  and  65%  Federal  Sur¬ 
tax  brackets,  respectively.”  Tax  free  yield  equivalent  of 
18  to  50%  for  persons  in  the  75%  to  91%  surtax  brackets 
who  buy  United’s  stock  are  also  listed.  (See  pp.  1,  6,  May 
1951  bulletin,  entitled  United  Corporation,  issued  by  White, 
Weld  &  Co.).  Only  such  wealthy  stockholders  are  advan¬ 
taged  by  a  static  investment  portfolio  instead  of  by  the  more 
dynamic,  ever  changing  portfolio  of  an  open-end  investment 
trust,  which  seeks  safety  for  all  its  stockholders  by  quickly 
buying  and  selling  diversified  stocks  according  to  market 
conditions  rather  than  holding  stocks  because  they  have 
tax  losses. 

For  an  indication  of  how  “uncertain”,  “speculative” 
and  “detrimental”  the  tax  “advantage”  is  to  the  vast 
majority  of  stockholders,  see  footnotes  at  pages  5  and  6, 
Phillips  brief. 

•Judging  by  United’s  admission  that  the  1943  decision  was 
revealed  to  it  before  being  publicly  disclosed  (United  brief,  p.  9), 
petitioners  have  no  assurance  that  the  same  kind  of  pre-public 
disclosure  was  not  again  made  with  respect  to  the  June  15,  1951 
decision. 
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B.  The  Misrepresentation  that  United’s  Management 
has  been  Responsible  for  the  Post-1943  Market  Recovery 
of  United’s  Assets.  The  SEC  brief  (p.  5)  refuses  to  endorse 
this  claim  of  United’s  management.  So  do  the  mathe¬ 
matics.* 

C.  The  Alleged  Endorsement  of  the  Management  by 

82%  of  the  Stockholders.  What  fair-minded  stockholder 
would  not  vote  for  a  management  that  continuously  rep¬ 
resents  it  has  been  responsible  for  an  improvement  of  121 
million  dollars  in  his  stock’s  equity  and  that  does  not  dis¬ 
close  to  him  that  367  million  dollars  of  losses  have  in  fact 
taken  place;  that  reports  10  million  dollars  of  “profits”  on 
stocks  which  instead  lost  55  million  dollars  to  the  corpora¬ 
tion  ;  and  that  conceals  a  203  million  dollar  loss  in  the  retire¬ 
ment  of  the  Preference  Stock?  Furthermore,  the  SEC 
refused  to  allow  petitioners  to  disabuse  the  stockholders  by 
circulating  to  then  up-to-date  information.  (See  footnote, 
p.  2,  Downing  brief). 

The  fact  is  however  that  the  Hearing  Examiner  struck 
from  the  record  the  evidence  on  which  this  finding  of 

*  At  December  31,  1943  the  Dow- Jones  utility  stock  index  stood 
at  21.9  (Tr.  Doc.  No.  290,  p.  7879).  The  latest  figures  us?d  by 
United  in  its  brief  (p.  12)  show  total  assets  at  market  of  roundly 
66  million  dollars,  as  of  November  30,  1951.  On  that  date  the 
Dow-Jones  index  stood  at  46  (see  Wall  Street  Journal  for  Dec.  1, 
1951,  p.  7).  On  December  31,  1943  the  total  assets  of  United 
at  market  were  roundly  $121,000,000.  If  we  now  take  the  66  million 
dollar  figure  of  November  30, 1951,  and  add  to  it  roundly  136  million 
dollars  to  represent  the  full  claim  of  the  retired  preference  stock 
(United  brief,  p.  12),  and  add  another  30  million  dollars  to  repre¬ 
sent  the  November  30,  1951  market  value  of  the  Niagara  Hudson 
stock  distributed  in  1949,  the  total  of  these  3  items  is  232  million 
dollars.  This  compares  with  total  assets,  before  any  stock  retire¬ 
ment  or  distribution,  of  121  million  dollars  at  the  end  of  1943.  The 
increase  of  111  million  dollars  during  this  8-vear  period  is  roundly 
92  per  cent.  But  the  rise  in  the  stock  market,  as  shown  by  the  above 
indices  for  the  same  period  is  in  excess  of  110  per  cent.  Thus 
United’s  management,  as  testified  by  Phillips  (Tr.  5128)  (See  foot¬ 
note,  p.  36,  Downing  brief)  “added  nothing  to  the  total  value  of 
its  investments  and  has  not  even  managed  them  well  enough  to 
keep  this  total  value  abreast  of  the  market.”  See  also  the  undenied 
misjudgment  of  the  market  course  of  26  out  of  27  industrial  stocks 
from  1943  to  date  (Downing  brief,  p.  38). 
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alleged  stockholder  support  was  based  (Tr.  Doc.  No.  98,  pp. 
5293-8).  Actually,  proxy  voting  is  largely  automatic,  when 
no  contest  exists,  since  under  New  York  Stock  Exchange 
Rules  ballots  are  routinely  sent  to  the  management  by 
banks  and  brokers  without  the  need  for  voting  instructions 
by  the  beneficial  owners  of  the  stocks.*  Those  stockholders 
who  directly  vote  their  own  stock  are  not  given  an  alterna¬ 
tive  ballot  to  vote  for  nominees  other  than  the  management 
directors.**  In  the  circumstances,  such  voting  has  all  the 
importance  of  any  vote  cast  in  a  one-party  election.  It  is 
sufficient  to  note  that  when  given  an  alternative  ballot 
14,000;  18,000;  and  22,000  stockholders  respectively  voted 
for  petitioners  in  1943,  1944  and  1947.*** 

D.  The  Proposal  to  Distribute  the  Niagara  Mohawk 
Stock.  If  this  distribution  is  made  as  proposed  by  peti- 

*  See  60  Yale  Law  Journal,  p.  438  at  footnote  44;  p.  448  at 
footnote  85,  which  summarize  New  York  Stock  Exchange  Rule  872. 

**  SEC  Rule  X-14A-4,  Regulation  X-14  under  the  Securities 
Exchange  Act,  does  not  require  the  management  to  furnish  a 
ballot  for  elections  of  directors. 

***  The  claim  is  made  in  United’s  brief,  without  reference  to  any 
record  citation  (since  none  exists),  that  only  2,965  stockholders 
(10,633  minus  7,668)  who  gave  Phillips  their  proxy  in  1947  have 
not  sold  out  their  stock  or  did  not  vote  for  the  management  in  1951 
(United  brief,  p.  29).  The  management  achieves  this  result  by 
including  for  itself  the  automatic  vote  above  noted  without  regard 
to  the  fact  that  the  beneficial  owner  may  or  may  not  have  instructed 
his  ballot  for  the  management  and  was  given  no  alternative  choice 
for  director.  Furthermore,  the  SEC  refused  to  require  the  manage¬ 
ment  as  requested  by  petitioners  to  produce  on  subpoena  at  the 
hearings  the  documents  essential  to  the  very  breakdown  now  sup¬ 
plied  on  brief  (Tr.  Doc.  No.  48,  p.  249).  Had  it  done  so,  it  might 
have  provided  determinative  evidence  to  support  petitioners’ 
request  for  further  solicitation  that  was  denied  as  set  forth  in  the 
footnote  at  page  2,  Downing  brief.  It  is  now  too  late,  therefore,  for 
the  management  to  impeach  the  figures,  especially  since  it  consented 
to  them  by  itself  putting  them  into  evidence  (Tr.  Doc.  No.  110,  pp. 
5928-30).  However,  it  makes  no  difference  whether  the  caption 
of  this  case  reads  “And  22,081  stockholders  of  United”  or  only 
“2,965  stockholders.”  Given  equal  soliciting  rights  with  the  man¬ 
agement,  there  is  nothing  in  the  evidence  to  suggest  that  petitioners  ’ 
results  will  be  less  impressive  than  in  1947,  when  in  fact  an  unequal 
contest  was  arranged  by  the  SEC  (Phillips’  brief,  pp.  26-9). 
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tioners,  United  will  (1)  immediately  cease  to  be  a  holding 
company  with  respect  to  its  stockholdings  in  this  subsidiary ; 
and  (2)  save  $600,000  in  selling  costs,  since  this  was  the 
underwriting  charge  made  for  selling  a  similar  bldck  of 
1,000,000  shares  as  recently  as  December  19,  1951  (See 
N.  Y.  Herald  Tribune  of  that  date,  p.  35)  when  a  syndi¬ 
cate  headed  by  Morgan,  Stanley  &  Co.  bid  $23.64  a  share 
for  the  stock  then  selling  at  $24.25  a  share.  On  February  4, 
1952  the  stock  was  quoted  at  $26  a  share,  a  price  indicating 
that  this  Court’s  stay  had  preserved  for  the  company  some 
2 Vo  million  dollars  over  the  $231/o  price  prevailing  last 
August  when  the  motion  for  a  stay  was  first  made.  As  for 
respondents’  objection  that  the  distribution  will  reduce 
United’s  capital,  it  will  still  leave  United  with  some 
$40,000,000  of  assets,  or  some  9  million  dollars  more  than 
existed  in  Central  States  Electric  Corp.,  when  the  SEC 
approved  a  plan  to  open-end  this  closed-end  investment 
company.  (Corporate  Reorganization  Release  No.  82,  p.  10.) 
United’s  brief  (p.  47,  footnote  5)  erroneously  terms  this 
open-ended  company,  which  is  free  of  all  debt  and  now  has 
net  assets  in  excess  of  the  $31,000,000  above-indicated,  “a 
bankrupt,  moribund  shell.”! 

E.  Replying  to  United  Misrepresentations  about  the 
1947  Meeting.  United,  fearful  that  this  Court  may  not  sus¬ 
tain  the  SEC’s  findings  on  the  grounds  cited  in  its  opinion,* 

*  In  February,  1947  petitioner  Phillips  asked  the  SEC  to  refuse 
permission  to  United  to  take  the  “required”  vote  at  the  1947  meet¬ 
ing.  He  alleged  the  vote  was  “premature”,  but  the  SEC  denied 
his  motion  to  dismiss  (H.  C.  A.  R.  No.  7191,  1st  and  next  to  last 
paragraphs).  (See  also  petitioner’s  communications  to  SEC  in 
supplemental  record  filed  by  the  SEC  in  this  Court  on  October 
10,  1951).  Now  5  years  later  it  holds  the  vote  stale,  as  urged  by 
its  staff  (SEC  Findings,  p.  9,  also  f.  n.  9),  and  “no  longer  relevant” 
(Id.,  p.  33).  The  vote,  being  taken  in  1947,  the  management  failed 
to  obtain  a  majority  by  meeting  time,  then  lied  about  a  quorum  and 
postponed  the  meeting.  This  too  the  SEC  says  is  “irrelevant” 
(Id.)  and  “an  immaterial  point”  (Id.,  p.  34).  These  rulings 
make  clear  the  SEC  purpose  to  insure  a  management  victory  at 
all  costs,  regardless  of  law  or  equity.  The  statement  in  Phillips  v. 
SEC,  171  F.  2d  180,  182  that  “the  result  of  the  vote  was  not  to 
be  binding  upon  the  Commission ”  (our  italics)  was  made  because 


suggests  new  grounds  (United  brief,  pp.  24-6).  There  is 
however  no  record  upon  which  this  Court,  even  if  it  deemed 
fitting,  could  make  any  findings  adverse  to  petitioners  with 
respect  to  the  1947  meeting.  This  is  because  the  entire  case 
rests  on  the  management’s  version  of  events,  to  which  peti¬ 
tioners  were  not  allowed  to  respond  by  evidence  of  any 
kind  and  cross  examination  into  which  was  halted  in  mid¬ 
stream  by  the  SEC  (Tr.  Doc.  No.  48).  Since  petitioners 
were  not  allowed  to  submit  any  witnesses  or  evidence  of 
their  own  on  this  issue  by  virtue  of  this  ruling,  there  is  no 
proper  evidence  to  support  the  SEC  Finding  (p.  9)  “that 
54%  of  the  common  stockholders  (ultimately)  favored 
United’s  transformation  into  an  investment  company”.  We 
deny  in  fact  and  law  that  the  management  obtained  such  a 
vote,  and  we  specifically  ask  this  Court  to  set  the  finding 
aside  as  unsupported  by  probative  evidence. 

F.  The  1943-1950  “Consultations”.  United’s  denial 
that  the  1943  proceeding  was  “adversary”  is  rebutted  by 
the  appearances  listed  in  13  S.  E.  C.  854  and  by  the  state- 


the  SEC  at  petitioners’  request  reserved  jurisdiction  to  order  dis¬ 
solution,  irrespective  of  a  favorable  vote  on  the  management’s 
plan  (See  H.  C.  A.  R.  No.  7191).  It  was  never  suggested  by  any¬ 
one  that  the  vote  was  not  to  be  binding  upon  the  management, 
since  both  the  1943  and  1947  decision  stressed  the  vote  was 
“required”  in  “fairness”  to  the  stockholders.  The  suggestion 
that  an  adjournment  would  have  been  legal  if  voted  is  not  sus¬ 
tainable  either: 

“If  a  meeting  is  held  or  conducted  fraudulently  or 
unfairly,  even  though  a  majority  of  the  stockholders  or 
members  may  express  their  assent,  it  will  be  illegal  and  a 
court  of  equity  will  set  the  proceedings  aside  at  the  suit 
of  injured  stockholders  or  members.” 

Fletcher  on  Corporations,  Sec.  2024,  Vol.  5.  1931  ed. 
at  p.  98. 

Under  By-Law  5  (Phillips  brief,  p.  31)  the  business  of  the  meet¬ 
ing  could  not  be  adjourned  except  in  the  absence  of  a  quorum.  A 
vote  on  a  motion  to  adjourn  would  have  exposed  the  presence  of  a 
quorum.  Thus  no  vote  to  adjourn  the  meeting  on  the  ground  a 
quorum  was  not  present  could  have  been  taken  in  good  faith,  and 
if  taken  and  carried  it  would  have  to  be  set  aside  as  illegal  under 
the  doctrine  cited  by  Fletcher. 
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ment  made  in  its  own  brief  therein.*  Furthermore,  counsel 
for  the  Public  Utilities  Division,  which  was  also  an  adver¬ 
sary  party,  were  not  notified  of  or  present  at  the  “consul¬ 
tations”,  according  to  Mr.  Foster’s  own  admission  in  this 
Court  on  the  motion  for  a  stay.  The  vice  of  these  “consul¬ 
tations”  [as  well  as  those  in  1946-7  on  the  vote  (Tr.  Doc. 
No.  98  at  SEC  page  No.  608)  and  1950  (see  Nos.  14,  15,  18 
Petition  for  Review)]  is  their  secrecy  and  the  fact  they 
were  ex  parte  and  without  public  record  and  resulted  in  a 
legalization  of  the  “investment  trust”  compliance  device 
without  prior  public  notice. 

G.  Miscellaneous  Misrepresentations.  (1)  It  is  not  true 
that  Phillips  has  been  responsible  for  any  delay  in  enforce¬ 
ment  (United  brief,  pp.  13,  30).  Similar  charges  were  made 
to  this  Court  in  the  1950  case,  and  given  no  credence.  The 
complete  answer  thereto  is  set  forth  at  pages  5-6,  Feti- 
tioners’  Reply  Brief,  No.  10,470.  (2)  It  is  not  true  that 
“Phillips  has  opposed  virtually  every  step  taken  by  United 
in  its  program  for  compliance”  (United  brief,  p.  29). 
Former  Chairman  Purcell  and  Commissioner  Pike’s  joint 
letter  at  the  end  of  this  Reply  Brief  is  a  complete  answer 
to  this  charge.  (3)  “Petitioners’  record  of  continuous 
and  unsuccessful  litigation  against  United’s  plans”  (United 
brief,  p.  29)  is  another  statement  refuted  by  the  record. 
Their  17  achievements  have  been  outlined  in  their  Reply 
to  the  SEC’s  answer  herein  to  motion  for  a  stay.** 

IV. 

Replying  to  the  SEC’s  denial  of  attempted  economic 
coercion  of  petitioner  Phillips. 

The  record  shows  without  contradiction  that  the  pro¬ 
posals  for  (1)  a  withdrawal  privilege;  (2)  cumulative  vot- 

*  Pages  10  to  20  of  that  brief,  dated  September  19,  1942!,  are 
headed:  “Special  interests  of  a  particular  group  of  stockholders 
should  not  control  the  decision  in  this  case.”  i 

**  United’s  counsel  twice  make  the  statement  that  Phillips  was 
prepared  to  accept  its  plan  if  given  a  seat  on  United’s  board  (pp. 
30,  39).  The  “evidence”  cited  in  support  of  this  proposition 
(Respondents’  Joint  Appendix,  pp.  106-8)  is  revealed  on  examina¬ 
tion  to  relate  not  to  the  plan  but  to  the  damage  action  pending  in 
New  York  {Id.,  pp.  109,  111,  112).  (Also  see  Tr.  Doc.  No.  98, 
pp.  3943  et  seq.). 


ing;  (3)  and  an  increase  in  the  quorum  requirements,  all 
originated  in  the  proxy  letter  of  petitioner  Phillips  dated 
March  12,  1947  (Tr.  Doc.  No.  277,  p.  7839).  Although 
counsel  makes  a  denial  of  any  credit  to  Phillips  for  the 
withdrawal  feature  (United  brief,  p.  42),  this  denial  is 
simply  forensic  since  no  citation  for  an  earlier  suggestion 
than  Phillips’  of  this  provision  is  given  or  exists.  SEC 
counsel  admit  in  their  brief  that  “there  are  no  precedents 
for  compelling  cumulative  voting  at  all  where  a  holding 
company  becomes  an  investment  company”  (SEC  brief,  p. 
27,  italics  in  original).  Thus  there  can  he  no  reasonable 
doubt  of  Phillips’  major  responsibility  for  the  incorpora¬ 
tion  in  the  plan  of  these  3  features,  which  United  only  reluc¬ 
tantly  and  under  pressure  agreed  to  accept  and  which  the 
SEC  has  found  to  be  “fair”,  “equitable”  and  “necessary” 
under  Section  11(e). 

SEC  counsel  seek  to  denigrate  Phillips’  long  effort  to 
obtain  these  features  by  referring  to  “campaign  expendi¬ 
tures  in  connection  with  an  unsuccessful  proxy  battle”  (pp. 
29-30).  But  the  fact  that  the  plan  incorporates  these  3 
provisions  at  long  last  shows  that  the  proxy  battle  was 
ultimately  successful,  although  not  immediately  so  in  1947 
due  to  the  unfair  tactics  then  employed  by  the  management. 
As  for  SEC  counsel’s  claim  that  “there  is  as  yet  no  admin¬ 
istrative  precedent  for  such  a  payment”  this  is  not  true. 
There  have  been  innumerable  cases  where  proxy  solicitation 
expenditures  and  associated  expenses  have  been  reim¬ 
bursed.*  Counsel  also  refer  to  “precedents  under  Chapter 
X  of  the  Bankruptcy  Act”  as  supporting  the  practice  of 
refusing  interim  fee  allowances.**  But  petitioner’s  appli- 

*  See  Eastern  Gas  &  Fuel  Assoc.,  H.  C.  A.  R.  No.  10309  (1950), 
p.  2,  $9.599 ;  Market  Street  R’way  Co.,  H.  C.  A.  R.  No.  9376  (1949), 
p.  15,  $5,000;  New  England  Power  Assoc.,  H.  C.  A.  R.  No.  8751 
(194S),  p.  14,  $3,966;  Pennsylvania  Edison  Co.,  H.  C.  A.  R.  No. 
9988  (1950),  pp.  6,  12,  $2,072.  These  were  cases  where  solicitation 
applications  were  filed  under  Rule  U-62,  as  was  Phillips’,  and 
allowed  to  become  effective  by  the  SEC. 

**  Where  fee  claims  may  consume  the  estate  or  affect  the  degree 
of  creditor  satisfaction,  there  naturally  is  a  postponment.  United ’s 
assets  exceed  $57,000,000. 
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cation  is  under  Section  11(f)  of  the  Holding  Company  Act, 
where  there  are  numerous  precedents  for  such  allow¬ 
ances.*  Furthermore,  petitioner  did  not  ask  for  a  fee 
allowance  but  only  for  reimbursement  of  heavy  out-of- 
pocket  expenditures,  and  the  sole  ground  of  denial  was  that 
it  was  not  “feasible”  to  award  them  at  the  time.  This  is 
plainly  untenable.  Since  the  SEC  notice  of  hearing  directed 
that  the  issue  be  heard  at  the  time  Phillips  ’  put  in  his  evi¬ 
dence  of  expenditure,  since  this  evidence  is  uncontroverted, 
since  it  is  plain  that  the  expenditures  proved  ultimately 
successful  in  respect  to  at  least  3  provisions  of  the  plan, 
since  the  SEC  itself  suggested  that  the  1947  vote,  in  respect 
to  which  $18,000  of  the  expenses  were  incurred,  be  taken 
as  a  matter  of  “fairness”,  and  since  it  presumably  wanted 
the  dissenters  polled  as  well  as  the  assenters,  it  was  arbi¬ 
trary  and  unreasonable  to  hold  that  more  than  4  years  later, 
in  1951,  it  was  “not  feasible  to  evaluate  the  compensable 

*  The  SEC  stated  in  its  Fifth  Annual  Report  (1939)  to  Con¬ 
gress,  at  page  73 : 

“Not  only  does  Section  11(f)  [of  the  Holding  Co.  Act] 
empower  the  Commission  to  pass  upon  plans  before  they  may 
be  submitted  to  a  court,  but,  also,  it  gives  the  Commission 
jurisdiction  over  reorganization  fees  and  expenses.  A  num¬ 
ber  of  such  applications,  for  interim  allowances,  have  been 
approved.  *  *  *  In  passing  upon  these  applications,  the 
Commission  has  considered  the  following  to  be  some  of  the 
relevant  factors:  past  experience  in  reorganization;  time 
devoted,  both  from  point  of  view  of  length  of  time  spent  and 
of  whether  other  activities  were  carried  on  currently ;  extent 
and  nature  of  services  rendered ;  additional  expenses  incurred 
in  rendering  the  services  *  *  *  itemized  schedule  of  out- 
of-pocket  expenses  *  * 

Recent  examples  of  interim  allowances  are:  North  American 
Co.,  IICAR  No.  10256  (1950),  Application  of  Rosier  granted  in 
amount  of  $10,000,  pp.  2-3;  the  Recommended  Findings,  Public 
Utilities  Division,  dated  December  4,  1950,  p.  52,  in  a  collateral 
matter  in  the  same  case,  approved  payment  of  another  $20,000  to 
Rosier  and  said  it  ‘ 4  should  be  regarded  as  in  the  nature  of  an  interim 
allowance  rather  than  a  definitive  award.”  The  SEC  adopted  the 
recommendation,  HCAR  No.  10304  (1950),  pp.  2,  6.  Other 
“interim  allowances  are  shown  in  Engineers  Public  Service  Co., 
HCAR  No.  10306  (1950)  and  Eastern  Gas  &  Fuel  Assoc.,  HCAR 
No.  10309. 
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contribution,  if  any,  made  by  Phillips 1  activities  in  connec¬ 
tion  with  the  proxy  contests  or  to  determine  to  what  extent 
his  expenses  in  those  contests  should  be  reimbursed  by 
United.”  (SEC  Findings,  p.  35).  All  the  essential  data 
necessary  “to  evaluate”  compensable  reimbursement  was 
obviously  at  hand  and  counsel  do  not  cite  any  difficulty  in 
evaluation  in  1951  that  would  be  overcome  in  1952  or  later. 
SEC  counsel  stoop  to  a  particularly  misleading  device  when, 
in  footnote  51  in  their  brief,  they  cite  Judge  Leibell’s  opin¬ 
ion  that  “it  would  be  difficult  to  find  any  reason  for  saddling 
the  plaintiff’s  proxy  expense  on  the  corporation.”  They 
fail  to  point  out  that  Judge  Leibell  said  this  in  connection 
with  an  action  for  damages  for  violation  of  Delaware  law 
relating  to  the  conduct  of  stockholders’  meetings,  and  indi¬ 
cated  that  the  directors  should  be  served  as  parties  since 
“no  case  or  statute  has  been  cited  to  sustain  the  alleged 
right  *  *  #  to  sue  the  corporation  on  any  such  claim.”  He 
was  not  referring  to  a  claim  for  reimbursement,  such  as 
here,  based  on  Section  11  of  the  Holding  Company  Act. 


The  Expert  Opinion  of  Former  Chairman  Purcell  and 
Former  Commissioner  Pike  as  to  Phillips, 

Services. 

With  references  to  Phillips’  services  during  1943  and 
1944,  the  Honorable  Sumner  T.  Pike  (a  recent  member  of 
the  Atomic  Energy  Commission),  a  member  of  the  SEC  in 
1943  and  1944,  has  made  the  following  statement  under  date 
of  June  14th,  1951  as  conveyed  and  confirmed  by  Ganson 
Purcell,  Chairman  of  the  Commission  during  the  same 
years,  and  now  a  partner  in  Root,  Ballantine,  Harlan, 
Bushby  &  Palmer: 

“Mr.  Pike  has  read  the  proposed  findings  recom¬ 
mended  by  the  staff  of  the  SEC  dated  May  23,  1951, 
particularly  the  section  dealing  with  your  application 
for  an  allowance,  and  he  feels  that  the  staff  has 
under-rated  the  contribution  of  your  earlier  services 
toward  the  over-all  development  of  United  Corpora- 
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tion’s  compliance  with  the  Holding  Company  Act. 
#  #  •  I  might  add,  as  I  have  indicated  above,  that  I 
am  of  the  same  general  view.”* 

Neither  former  Chairman  Purcell  nor  Commissioner 
Pike  have  any  relation  to  Phillips  of  any  kind.  The  integ¬ 
rity  of  their  view  herein  cannot  fairly  be  doubted.  It  should 
be  noted  that  both  these  former  members  recognize  2  aspects 
to  Phillips’  services  in  1943  and  1944: 

(1)  The  staff  has  “under-rated”  the  value  of 
them. 

(2)  They  represented  a  “contribution  *  *  * 
toward  the  over-all  development  of  United  Corpora¬ 
tion’s  compliance  with  the  Holding  Company  Act.” 

Respectfully  submitted, 

Randolph  Phillips,  Pro  Se, 

157  East  72nd  Street, 

New  York  21,  N.  Y. 

Kreiger  &  Jorgensen,  j 

Attorneys  for  Edward  R.  Downing  and 
Randolph  Phillips  as  Attorney-in  Fact 
for  22,081  Stockholders  of  The  United 
Corporation, 

Wyatt  Building,  i 

777  Fourteenth  Street,  N.  W., 
Washington  5,  D.  C. 

Seymour  Kreiger, 

Norman  E.  Jorgensen,  I 

Of  Counsel. 

February  6, 1952. 


*  Quoted  in  Petitioner’s  reply  to  answer  of  Respondents  in 
opposition  to  a  motion  for  a  stay,  page  3  (also  in  SEC  File  54-158, 
Hearings,  Sept.  27,  1951). 
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Appendix  A. 

In  The  Commonwealth  &  Southern  Corporation ^  11 
S.  E.  C.  369,  the  Commission  found  on  May  15, 1942 : 

“The  sole  question  dealt  with  in  this  opinion  is 
the  extent,  if  any,  to  which  our  compliance  with  the 
provisions  of  Section  30  of  the  Holding  Company 
Act  is  necessary  as  a  prerequisite  to  the  conduct  of  a 
proceeding  under  Section  11(b)(1)  relating  to  a 
specific  holding  company  system.*  *  * 

“We  are  of  the  opinion  that  the  chief  purposes  of 
these  utility  studies  and  recommendations  are  to  pro¬ 
vide  a  basis  for  future  action  by  operating  companies 
in  organizing  themselves  voluntarily  so  as  to  serve 
the  public  in  the  best  possible  way,  to  provide  a  basis 
for  possible  future  legislation  dealing  with  operating 
utility  companies,  and  to  provide  standards  for  future 
action  by  state  and  federal  regulatory  bodies  in 
respect  of  the  corporate  structures,  territories,  and 
operations  of  such  companies. 

“The  respondents  base  their  argument  to  the  con¬ 
trary  on  the  premises  that  Section  30  provides  for 
utility  studies  and  recommendations  dealing  with  the 
‘very  subject  matter’  dealt  with  in  Section  11,  and 
that  twTo  statements,  made  by  the  principal  sponsors 
of  the  Act,  show  that  the  utility  studies  and  recom¬ 
mendations  were  intended  by  Congress  to  precede 
action  under  Section  11(b)(1).  We  do  not  agree  that 
the  two  sections  deal  with  the  same  subject  matter, 
and  we  think  it  clear  that  the  legislative  history  cited 
by  the  respondents  in  no  way  supports  their  conten¬ 
tion  since  the  statements  in  question  related  to  earlier 
bills  which,  unlike  the  present  Act,  embodied  a  pro¬ 
gram  for  the  elimination  of  virtually  all  public  util¬ 
ity  holding  companies  and  contemplated  their  con¬ 
version  into  operating  utility  companies  or  invest¬ 
ment  trusts.  This  becomes  readily  apparent  from 
an  examination  of  the  legislative  history  of  the  Act. 
(Emphasis  supplied). 

“Substantially  similar  bills  were  originally  intro¬ 
duced  on  February  6,  1935  by  Senator  Wheeler  and 
Congressman  Rayburn,  and  were  referred  to  the 
appropriate  congressional  committees.  Committee 
hearings  were  first  held  on  the  House  bill,  an  analysis 
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of  which  was  submitted  by  Congressman  Rayburn 
to  the  committee.7  In  the  Senate  Committee,  the 
original  bill  was  considered  in  the  light  of  the  hear¬ 
ings  held  before  the  House  Committee  as  well  as  the 
hearings  held  before  the  Senate  Committee,  and  as  a 
result  a  substitute  bill  (hereinafter  referred  to  as  the 
Senate  substitute)  was  favorably  reported.8  The 
Senate  substitute  was  passed  by  the  Senate  with 
minor  amendments  and  was  sent  to  the  House. 

“Thereafter  the  House  Committee  made  exten¬ 
sive  changes  in  the  bill  and  reported  its  own  version 
(hereinafter  referred  to  as  the  House  amendment)9 
which  was  adopted  by  the  House.  On  the  disagree¬ 
ing  votes  of  the  two  chambers  the  measure  was  sent 
to  conference  and  a  compromise  was  reported10  and 
finally  enacted.  In  all  its  history,  the  principal  point 
of  dissension  between  the  Senate  and  the  House 
centered  on  the  provisions  of  Section  11. 

•  ••••• 

“In  searching  for  aid  in  the  legislative  history  of 
the  Act,  we  must  read  the  statements  of  its  sponsors 
in  the  light  of  the  particular  bills  to  which  they 
referred.  The  two  statements  on  which  the  respond¬ 
ents  rely  were  made  in  reference  to  bills  preceding 
the  House  amendment,  at  which  time  the  bills  in 
question  provided  that  the  utility  studies  and  recom¬ 
mendations  were  to  be  made  by  the  Federal  Power 
Commission,  and  conferred  certain  other  duties  on 
that  Commission  (as  well  as  ours)  under  other  sec¬ 
tions  also. 

“The  earlier  of  the  two  statements  related  to 
Section  29  of  the  original  House  bill  (predecessor  of 
the  present  Section  30)  and  was  as  follows: 

“ 7  Hearings  before  the  Committee  on  Interstate  and  Foreign 
Commerce  on  H.  R.  5423  (74th  Cong.,  1st  Sess.),  pp.  321-342. 

“ 8  Report  of  Senator  Wheeler,  from  the  Committee  on  Inter¬ 
state  Commerce,  S.  Rep.  No.  621  (74th  Cong.,  1st  sess.)  on  S.  2796, 
May  14,  1935. 

“9S.  2796,  June  24,  1935,  reported  by  Congressman  Rayburn 
from  the  Committee  on  Interstate  and  Foreign  Commerce,  H.  R. 
Rep.  No.  1318  (74th  Cong.,  1st  Sess.). 

“ 10  Conference  Report,  H.  R.  Rep.  No.  1903  (74th  Cong.,  1st 
sess.),  on  S.  2796,  August  24,  1935. 
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e  *  •  This  section  is  designed  to  promote  the 
gathering  of  information  and  data  which  will  serve 
as  the  basis  not  only  for  the  reorganization  and  sim¬ 
plification  of  holding  companies  preparatory  to  their 
dissolution,  but  also  as  a  basis  for  future  action  by 
operating  companies  in  organizing  themselves  so  as 
to  best  serve  the  public.11  (Emphasis  is  original.) 

‘  ‘  The  other  statement  related  to  Section  11  of  the  Senate 
substitute  bill  and  was,  to  the  extent  quoted  by  the  respond¬ 
ents,  as  follows : 

(b)  Compulsory  readjustment .  In  the  case  of 
those  holding  companies  which  at  the  end  of  the  5 
years  may  not  have  completed  for  themselves  the 
task  of  transformation  into  an  investment  trust  or 
of  rearrangement  of  their  properties  into  a  single 
integrated  system,  the  Securities  Commission  is  given 
power  to  take  them  into  the  Federal  courts  to  require 
compliance  with  the  title  in  one  or  the  other  way.  *  #  # 

“The  immediate  question  presented  by  these  statements 
is:  what  was  meant  by  Congressman  Rayburn’s  reference 
to  the  reorganization  and  simplification  of  holding  com¬ 
panies  ‘preparatory  to  their  dissolution’,  and  by  Senator 
Wheeler’s  reference  to  ‘rearrangement  possibilities’? 

“WTiile  the  original  House  bill  and  the  Senate  substitute 
differed  in  many  particulars,  they  had  a  program  in  common 
looking  toward  the  reorganization  of  operating  subsidiary 
public  utility  companies  into  independent  self-sufficient 
units,  and  the  ultimate  elimination  of  holding  company  con¬ 
trol.  Under  that  program  the  properties  of  public  utility 
operating  subsidiaries  were  to  be  rearranged  so  that  each 
unit  would  operate  “a  geographically  and  economically 
integrated  public  utility  system;”  and  the  corporate  struc¬ 
tures  of  both  the  operating  subsidiaries  and  their  holding 
companies  were  to  be  simplified  during  the  5-year  period 
1935-40.  Then,  “promptly  after  January  1,  1940,”  each 

““From  the  analysis  submitted  by  Congressman  Rayburn, 
Hearings  {supra,  footnote  7)  at  p.  342.  (Emphasis  supplied.) 
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registered  holding  company  then  remaining  was  to  “cease 
to  be  a  holding  company,”  either  by  merging  or  consolidat¬ 
ing  itself  with  one  or  more  of  its  operating  subsidiary  com¬ 
panies,  or  by  transforming  itself  into  an  investment  trust, 
or  by  otherwise  divesting  itself  of  control  over  public  utility 
companies.  •  •  *  (Emphasis  supplied). 

•  ••••• 

“•  *  *  Furthermore,  the  provision  in  Section  30  of  the 
Senate  substitute,  for  an  investment  trust  study,  also 
appears  clearly  relevant  to  the  program  then  contemplated ; 
for  as  we  have  already  noted,  many  holding  companies  that 
did  not  merge  or  consolidate  with  operating  subsidiaries 
were  to  become  investment  trusts.17  (Emphasis  supplied). 

“  *  •  •  (The)  Commission  was  authorized  and  directed 
by  Section  30  to  study  the  activities,  corporate  structures 
and  influences  of  investment  trusts  in  connection  with  the 
part  of  the  program  looking  towards  the  transformation 
of  holding  companies  into  that  type  of  organization. 

“The  principal  fallacy  in  the  contentions  of  the  respond¬ 
ents  here  is  that  they  are  trying  to  relate  Section  30  and  its 
early  legislative  history  to  a  program  that  was  subsequently 
abandoned.  The  pertinent  changes  first  occurred  in  the 
House  amendment  to  S.  2796, 21  which  eliminated  the  pro¬ 
gram  of  reorganizing  public  utility  operating  subsidiaries, 
and  would  have  preserved  holding  company  systems  vir¬ 
tually  as  they  existed  and  merely  subjected  them  to  regula¬ 
tion. 

“The  House  amendment  in  those  respects  represented 
a  reversal  of  previous  policy.  It  directed  this  Commission, 

“17  See  the  analysis  and  the  report  cited  in  footnote  14,  supra. 
(Footnote  14  reads:  Sections  10(b)(2),  10(b)(3),  and  10(b)(4) 
of  the  original  House  bill;  Sections  11(b)(1),  11(b)(2),  and 
11(b)(3)  of  the  Senate  substitute.  The  functions  and  purposes 
of  these  sections  are  explained  at  length  in  the  analysis  submitted 
by  Congressman  Rayburn,  Hearings  (supra,  footnote  7)  at  pp. 
332-335,  and  in  the  report  of  Senator  Wheeler,  S.  Rep.  No.  621 
(supra,  footnote  8)  at  pp.  11-17. 

“21  Reported  by  Congressman  Rayburn  from  the  Committee  on 
Interstate  and  Foreign  Commerce,  H.  R.  Rep.  No.  1318  (74th  Cong., 
1st  sess.)  June  24,  1935. 
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under  Section  11(b),  to  require  each  registered  holding  com¬ 
pany  and  each  subsidiary  thereof  to  limit  the  operations  of 
the  holding  company  systems  ...  to  a  single  integrated 
public  utility  system,  etc.  #  #  *  This  section  further  pro¬ 
hibited  the  Commission  from  requiring  any  company  to 
divest  itself  of  nonutility  interests  or  properties,  made  no 
provision  for  the  elimination  of  unnecessary  or  undue  com¬ 
plexities  in  the  corporate  structure  of  the  system,  and  as 
we  have  seen ,  eliminated  the  program  for  the  cessation  of 
holding  company  relationships  and  for  the  transformation 
of  holding  companies  into  operating  companies  or  invest¬ 
ment  trusts.  (Emphasis  supplied). 

•*•**;• 

“The  original  program  for  the  extensive  corporate  reor¬ 
ganization  of  public  utility  operating  companies,  to  which 
the  utility  studies  of  Section  30  were  geared,  was  never 
revived.  Although  the  compromise  finally  enacted  directs 
the  elimination  of  certain  types  of  holding  companies ,24  it 
appears  to  contemplate  the  continuation  of  some  holding 
company  relationships.  It  contains  no  provision  similar 
to  the  provisions  in  the  original  House  bill  and  Senate  sub¬ 
stitute  which  required  each  registered  holding  company  to 
1 1  cease  to  be  a  holding  company”. 25  Like  the  House  amend¬ 
ment,  the  Act  embodies  no  general  program  for  mergers 
and  consolidations  among  operating  companies  or  for  their 
merger  or  consolidation  with  holding  companies,  or  the 
transformation  of  remaining  holding  companies  into  invest¬ 
ment  trusts.26 


•  *  •  • 


“24  E.g.,  there  must  be  eliminated  any  company  whose  continued 
existence  “unduly  or  unnecessarily’  complicates  the  structure  of 
the  holding  company  system.  See  also  Section  25. 

‘  ‘ 23  It  does  provide,  however,  that  there  shall  be  no  more  than 
two  tiers  of  holding  companies  above  an  operating  utility.  This 
provision,  in  Section  11(b)(2)  of  the  Act,  is  commonly  refetred  to 
as  the  ‘great-grandfather’  clause. 


“26  This  is  not  to  say  that  the  final  enactment  prohibited  such 
mergers,  consolidations  or  transformation.  The  program,  however, 
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“In  short,  whatever  relationship  there  had  originally 
been  between  the  integration  program  and  Section  30  was 
eliminated  by  the  amendments  embodied  in  the  final  enact¬ 
ment.27”  (pp.  370-377)  (Emphasis  supplied.) 

was  definitely  changed  to  one  which  provided  for  the  limitation  of 
operations  on  the  part  of  the  holding  company  systems,  the  simplifi¬ 
cation  of  complex  corporate  structures,  and  the  redistribution  of 
voting  power  on  a  fair  and  equitable  basis. ”  (Emphasis  supplied.) 

“ 27  Nothing  in  the  legislative  history  indicates  the  existence 
of  any  such  relationship  *  *  *.  (The  conference  report)  describes 
the  present  Section  11  (pp.  69-71)  in  terms  which  demonstrate 
its  entire  self-sufficiency ,  and  omits  the  considerations  outlined  in 
the  Rayburn  and  Wheeler  statements  quoted  supra.” 
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Appendix  B. 

“II. 

“The  conclusion  that  the  standards  of  the  Act, 
properly  applied,  require  dissolution  of  “an  econom¬ 
ically  useless  holding  company”  has  been  affirmed  3 
times  by  the  Supreme  Court,  by  5  Circuit  Courts  of 
Appeals,  in  73  prior  cases  by  17  Commissioners  of  the 
SEC;  by  its  present  general  counsel  and  its  present 
director  of  the  division  of  opinion  writing.” 

Citations  from  the  3  Supreme  Court  cases  which  have 
affirmed  this  conclusion. 

(i)  The  Otis  case,  323  U.  S.  624)  (1945),  affirming  13 
S.  E.  C.  1. 

The  Supreme  Court  decision  is  discussed  at  pages  6-7 
of  this  Reply  Brief.  The  SEC  held : 

“Since  it  falls  into  a  category  of  holding  com¬ 
panies  which  Congress  had  determined  must  not  (the 
SEC’s  emphasis)  be  permitted  to  continue  in  opera¬ 
tion,  in  the  interests  of  the  public,  investors  and 
consumers,  the  company's  security  holders  are  pre¬ 
vented  from  maintaining  their  respective  interests 
in  a  going  concern.  *  *  *  the  duty  to  liquidate  arises 
solely  by  virtue  of  a  sovereign  act,  and  in  giving 
effect  to  the  Congressional  mandate  we  must  not 
allow  the  liquidation  itself  to  add  value  to  one  class 
of  securities  at  the  expense  of  another  class.”  (Our 
emphasis.) 

The  United  Light  &  Power  Co.,  13  S.  E.  C.  1,  9, 
affirmed  sub  nom.  Otis  &  Co.  v.  SEC,  323  TJ.  S. 
624  (1945). 

| 

(ii)  The  American  Power  &  Light  case,  329  U.  S.  90. 
(See  Point  3,  of  the  Reply  Brief.) 

(iii)  The  Central-lUinois  case,  338  U.  S.  96,  affirming 
Holding  Co.  Act  Release  No.  7119. 
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The  latest  case  in  the  Supreme  Court  on  this  question 
is  not  the  1946  American  Power  &  Light  case,  but  the  1949 
Central-Illinois  case,  which  affirmed  the  SEC’s  findings 
relative  to  the  dissolution  of  the  Engineers  Public  Service 
Company : 

1 1  Commissioner  Caffrey  *  •  •  added  that  Engi¬ 
neers  as  a  holding  company  of  a  single  utility  com¬ 
pany,  would  have  been  subject  to  proceedings  under 
§11  (b)(2)  of  the  Act  had  it  not  come  forward  with 
a  plan.  Its  dissolution  therefore,  was  a  logical  step 
following  the  required  compliance  with  the  Commis¬ 
sion’s  orders  under  §ll(b)(2),  and  was  not  volun¬ 
tary.  Commissioner  Hanrahan  concurred  *  *  *” 
(338  U.  S.  109-10,  footnote  13,  citing  Holding  Co. 
Act  Release  No.  7119). 

“The  Commission  *  #  •  held  that  there  was 
no  right  to  compensation  for  the  termination  of  the 
investment,  which  like  the  termination  of  the  stock¬ 
holders’  investments,  had  been  ‘brought  about  by 
the  act  of  a  sovereign  power — in  this  case  a  Con¬ 
gressional  mandate’.  10  S.  E.  C.  at  1223, 1228  *  *  V’ 

S.  E.  C.  v.  Central  Illinois  Corp.,  338  U.  S'.  96, 
137.  (Emphasis  Supplied.) 

Citations  from  opinions  of  the  5  Circuit  Courts  of  Appeal 
which  have  construed  the  act  to  require  dissolution  of  use¬ 
less  holding  companies. 

1.  The  North  American  Light  <£  Power  case  (C.  A.  7), 
affirming  the  SEC’s  order  of  dissolution  in  North  American 
Light  &  Power  Co.,  10  S.  E.  C.  924  and  11  S.  E.  C.  820: 

“On  December  31,  1941  the  Commission  in  con¬ 
formity  with  its  findings  and  opinion  that  the  con¬ 
tinued  existence  of  (North  American)  Light  &  Power 
was  in  violation  of  the  Act  and  that  liquidation  and 
dissolution  were  necessary  to  comply  therewith 
entered  its  order  that  Light  &  Power  be  liquidated 
and  its  existence  terminated.  *  *  #  (p.  65). 

“It  is  the  contention  of  the  Commission  that  the 
retirement  was  involuntary — necessitated  by  the 
Commission’s  order  requiring  liquidation  and  dis¬ 
solution  of  the  Corporation.  •  •  •  (p.  66). 
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“We  shall  first  consider  petitioners 1  contention 
that  the  Commission  erroneously  determined  that 
the  dissolution  was  the  result  of  a  ‘compulsory 
liquidation’  by  Congressional  mandate”.  •  *  •  (p. 
67). 

“(The  company’s)  sudden  impulse  to  dissolve 
was  born  of  the  knowledge  as  to  the  requirements 
of  the  law.  *  *  *  The  Commission  was  justified  in 
finding  that  such  action  was  the  result  of  legal  com¬ 
pulsion  rather  than  the  voluntary  act  of  the  cor¬ 
poration.  Such  finding  is  not  impaired  by  the  fact 
that  the  corporation  was  agreeable  to  and  acquiesced 
in  that  from  which  there  was  no  escape .”  (p.  68) 

“Action  under  legal  compulsion  is  the  antithesis 
of  action  by  election  or  at  the  option  of  the  moving 
party.”  (p.  69) 

City  National  Bank  <£  Trust  Co.  v.  S.  E.  C.,  134 
F.  2d  65  (1943),  C.  A.  7. 

2.  The  International  Hydro-Electric  System  case  (C.  A. 
2  and  C.  A.  6). 

The  SEC  on  December  7,  1949  stated  in  this  case,  prior 
to  its  afiSrmation  on  October  24,  1950  in  the  Court  of 
Appeals :  ; 

‘  ‘  There  has  been  an  improvement  in  the  financial 
condition  of  the  IHES,  and  it  no  longer  violates  the 
“great  grandfather”  provision  of  Section  11  (b)  (2). 
Assuming  also  •  *  •  that  there  is  no  longer  any 
inequitable  distribution  of  voting  power,  the  fore¬ 
going  factors  would  not  constitute  such  a  change  in 
the  conditions  upon  which  our  dissolution  order  was 
predicated  as  to  justify  its  modification.  The  basic 
consideration  underlying  our  order  was  our  finding 
that  IHES  served  no  economic  purpose  and  per¬ 
formed  no  useful  function  as  a  holding  company  with 
respect  to  its  subsidiary  companies  and  that  conse¬ 
quently  its  continued  existence  unduly  and  unneces¬ 
sarily  complicated  the  structure  of  the  holding 
company  system  in  violation  of  the  standards  of 
Section  11  (b)  (2).  (Emphasis  in  original.) 

*  •  •  •  •  • 
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“Under  the  circumstances,  to  justify  a  modifica¬ 
tion  of  the  dissolution  order,  it  is  necessary  to  show 
that  conditions  have  so  changed  that  a  legitimately 
useful  function  from  the  point  of  view  of  Section  11 
may  he  imparted  to  IHES.  It  is  not  sufficient  to 
point  to  such  things  as  an  improvement  in  the  finan¬ 
cial  condition  of  IHES,  the  alleged  elimination  of 
the  inequitable  distribution  of  voting  power  and  the 
elimination  of  the  violation  of  the  great  grandfather 
clause,  since  changes  of  this  kind  in  no  way  alter  the 
basic  fact  that  the  continued  existence  of  IHES 
offends  the  policy  and  standards  of  the  Act.” 
(Emphasis  supplied.) 

International  Hydro-Electric  System,  Holding 
Co.  Act  Release  No.  9535,  p.  8. 

Petitioner  Downing’s  brief  (pp.  29-32)  quotes  numerous 
excerpts  from  the  Court  decision  and  SEC  brief  in  this  case. 
(See  especially  last  paragraph  and  footnote,  p.  31,  Downing 
brief,  and  pp.  32-37). 

SEC  General  Counsel  Foster  stated  in  his  brief  to  the 
Court  of  Appeals  for  the  2nd  Circuit : 

“It  is  clear  that  the  nature  of  petitioners’  argu¬ 
ment  for  the  continued  existence  of  IHES  is  such 
that,  if  allowed  to  prevail,  any  holding  company  not 
in  violation  of  the  4 great-grandfather  clause,’  and 
whether  it  be  in  a  one-tier  or  two-tier  system,  could 
be  kept  alive.  However  useless  a  holding  company 
may  be,  the  contention  could  always  be  made  by 
those  in  an  extreme  leverage  position  that  it  may  be 
useful  in  the  future.  This  contention  is,  we  believe, 
foreclosed  by  the  contrary  ‘final’  determination  of 
the  Court  of  Appeals  in  Todd  v.  SEC,  (137  F.  2d 
475).  In  any  event  the  contention  is  invalid  since  it 
would  contravene  the  express  mandate  in  Section 
1  (c)  to  construe  all  the  provisions  of  the  Act  in 
accordance  with  the  declared  purpose,  inter  alia,  to 
eliminate  holding  companies  ‘except  as  otherwise 
expressly  provided’  in  the  Act,  arid  would  render 
meaningless  the  ‘continued  exist  ence1  standard  of 
Section  11  (h)  (2).”  Accordingly,  the  portion  of 
the  Commission’s  order  denying  modification  of  the 
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Commission’s  order  of  July  21,  1942,  which  directed 
the  liquidation  and  dissolution  of  IHES,  should  be 
affirmed. 

Brief  for  SEC,  pp.  22-3,  IHES  case,  affirmed 
sub  nom.  Protective  Committee  for  Class  A  Stock¬ 
holders  of  IHES  v.  SEC,  184  F.  2d  646  (C.  A.  2, 
1950) ;  See  also  Todd  v.  SEC.,  137  F.  2d  475  (C.  A. 

6,  1943). 

3.  The  United  Light  &  Power  case.  (C.  A.  2) 

In  affirming  an  order  of  the  SEC  requiring  dissolution 
of  the  United  Light  &  Power  Company,  the  2nd  Circuit 
Court  of  Appeals  said:  i 

“This  is  especially  true  where,  as  here,  the 
essential  existence  of  one  of  the  parties  to  a  contract 
(United  Light)  has  become  illegal  and  impossible 
because  contrary  to  a  new  concept  of  public  policy 
which  was  unforeseeable  when  the  contract  was 
made.”  (Emphasis  supplied). 

Hew  York  Trust  Co.  v.  SEC,  131  F.  2d  274  at  276 
(C.  A.  2),  affirming  10  SEC  1215. 

4.  The  Engineers  Public  Service  Company  case 
(C.A.3). 

This  is  the  case  in  which  the  Commission  was  affirmed 
in  the  Supreme  Court  sub  nom.  SEC  v.  Central-Illinois  Co., 
338,  U.  S.  96.  The  Third  Circuit  Court  of  Appeals,  which 
was  reversed  on  other  grounds  not  germane  here,  described 
the  SEC’s  position  as  follows: 

“It  takes  the  position  that  it  has  obeyed  the  clear 
mandate  of  the  Act  in  that  it  has  measured  the  rights 
to  be  surrendered  by  the  preferred  stockholders  in 
terms  of  investment  value ;  that  is  to  say  ex  the  Act 
which  itself  necessitated  the  dissolution  of  Engin¬ 
eers.”  (168  F.  2d  722  at  726). 

The  Circuit  Court  did  not  disagree  at  any  point  with 
this  formulation  of  the  issue,  but  accepted  it  and  its  reversal 
of  the  SEC  was  on  different  grounds. 
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5.  The  Central  &  Southwest  Utilities  Co.  case 
(C.  A.  D.  C.). 

In  this  case  this  Court  sustained  the  order  of  dissolution, 
11  SEC,  533,  without  commenting  directly  on  any  question 
of  statutory  intent. 

59  Yale  Law  Journal  1088  summarized  this  case  as  fol¬ 
lows  in  footnote  88,  p.  1106,  in  Section  11(b)  of  the  Holding 
Company  Act:  Fifteen  Years  in  Retrospect ; 

“See  Central  &  S.  W.  Utilities  Co.  v.  SEC,  136 
F.  2d  273  (D.  C.  Cir.  1943)  where  dissolution  of  the 
top-holding  company  whose  capital  structure  was 
85  per  cent  non-voting  preferred  was  enforced  under 
the  inequitable  distribution  of  voting  power  clause. 
See  Note,  50  Yale  L.  J.  1228  (1941). ” 

The  Law  Journal  Commentators. 

“A  Death  Sentence  or  A  New  Lease  on  Life ?”  is  the 
title  of  a  University  of  Pennsylvania  Law  Review  article, 
Vol.  94,  No.  2,  p.  148,  January  1946,  written  by  2  SEC  attor¬ 
neys.  One  of  them,  Leonard  Helfenstein,  was  then  Super¬ 
vising  Attorney  and  is  now  Director,  Division  of  Opinion 
Writing;  the  other  author,  Robert  M.  Blair-Smith,  was  then 
Executive  Assistant  to  the  Commission  and  is  now  in  pri¬ 
vate  practice.  (Id.,  footnote,  p.  148). 

The  “new  lease  on  life ’ ’  set  forth  in  the  article  omits 
any  reference  to  any  past,  present  or  future  method  of 
compliance  by  means  of  transformation  into  an  investment 
company.  It  states: 

“The  manner  in  which  some  systems  grew  up 
resulted  in  the  presence  of  corporate  entities  serving 
no  useful  function  and  making  necessary  their  elim¬ 
ination,  in  some  cases  through  their  merger  with 
other  system  companies  (citing  cases)  and  in  others 
through  transfer  or  distribution  of  their  assets  and 
their  dissolution.  (Citing  the  American  and  IHES 
cases).”  (p.  160).  (See  also  p.  158.) 
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Transformation  into  an  investment  company  as  a  method 
of  “elimination”,  is  not  mentioned  in  this  article,  j  The 
Ogden  Corporation  case  [Utilities  Power  &  IAght  Corp •,  5 
S.  E.  C.  483  (1939)]  npon  which  SEC  counsel  rely  in  their 
brief  (pp.  14,  27,  footnote  46)  was  by  then  7  years  old.  The 
only  other  case  upon  which  counsel  rely  for  a  precedent  is 
that  of  General  Water  Gas  &  Electric  Company  [ Interna¬ 
tional  Utilities  Corp.,  Holding  Co.  Act  Release  No.  6181]. 
This  case  was  decided  on  November  1,  1945  (SEC  brief,  p. 
14),  but  likewise  was  not  mentioned  by  the  writers  of  the 
above  1946  article.* 

No  mention  is  made  of  a  transformation  into  an  invest¬ 
ment  company,  as  a  method  of  compliance,  by  the  writers  of 
Section  11  (b)  of  the  Holding  Company  Act:  Fifteen  Years 
in  Retrospect,  59  Yale  Law  Journal  1088.  This  survey 
article  is  dated  May  1950,  11  years  after  the  Ogden  case 
and  5  years  after  the  General  Water  Gas  case,  and  is  often 
cited  for  authority  by  the  SEC.  See  its  present  brief,  f.  n. 
33,  and  in  87  App.  D.  C.  380;  185  F.  2nd  746.  In  the  latter 
case  this  Court  cited  this  article  in  its  footnote  3.  The 
first  sentence  of  this  article’s  “Conclusion”  (p.  1118) 
reads :  j 

‘  ‘  The  ‘  death  sentence  ’  of  the  functionless  holding 
company  has  been  executed  in  an  effective  and  yet 
singularly  fair  manner.”  (Our  italics). 

The  views  of  the  SEC’s  General  Counsel. 

SEC  counsel  Foster’s  1942  brief  in  the  present  case 
stated : 

“The  United  Corporation  is  an  undue  and  unnec¬ 
essary  complexity  and  should  and  must  be  dissolved. 
*  *  *  The  complexities  which  result  from  the  con¬ 
tinued  existence  of  The  United  Corporation  are 
unnecessary  since  The  United  Corporation  serves  no 
useful  function  whatever.”  (For  further  citation,  see 
Downing  brief,  p.  19). 

*  The  writers  mentioned  cases  of  preference  stock  retirements 
by  United  (Holding  Co.  Act  Release  Nos.  5440  and  5812)  in  their 
footnote  No.  43,  but  made  no  mention  of  the  prior  decided  1943 
case,  13  S.  E.  C.  854. 


The  73  prior  cases,  in  which  the  SEC  interpreted  disso¬ 
lution  of  a  useless  holding  company  to  be  required,  were 
decided  by  17  past  or  present  commissioners. 

The  following  SEC  members  participated  in  these  73 
prior  decisions:* 

Chairmen:  William  0.  Douglas,  Jerome  N.  Frank, 
Edward  C.  Eicher,  Ganson  Purcell,  James  J. 
CafFrey,  Edmond  M.  Hanrahan  and  Harry  A. 
McDonald. 

Commissioners:  Robert  E.  Healy,  Leon  Henderson, 
Sumner  T.  Pike,  Edmund  Burke,  Jr.,  Robert  H. 
O’Brien,  Robert  V.  McConnaughey,  Richard  B. 
McEntire,  Paul  R.  Rowen,  Edward  T.  McCormick 
and  Donald  C.  Cook. 

•  The  first  cases  included  American  Water  Works  &  Electric 
Co.,  2  S.  E.  C.  972  (1937)  and  Republic  Electric  Power  Corp., 
3  S.  E.  C.  992  (1938),  which  are  companies  Nos.  5  and  83  on  the 
list  described  at  p.  22,  Downing  brief.  Other  companies  ordered 
dissolved,  but  not  on  this  list  because  thus  far  only  partially  liqui¬ 
dated,  include  the  IHES,  decided  December  7,  1949,  Holding  Co. 
Act  Release  No.  9535. 


15a 


Appendix  C. 

[Engineers  Public  Service  Co.,  9  S.E.C.  793.] 

“6.  Extent  of  Divestment  Required. 

“Respondents  argue  that  an  order  of  divestment  herein 
should  go  no  farther  than  to  require  engineers  to  divest 
itself  of  control  of  the  Puget  Sound,  Western  and  Key  West 
companies  and  should  not,  as  proposed  in  our  order  for 
hearing,  require  it  to  divest  itself  of  all  its  interests  therein. 
The  argument  is  that  even  though  Section  11(b)(1)  pro¬ 
hibits  Engineers  from  operating  or  controlling  the  utility 
systems  and  other  businesses  of  those  companies,  its  provi¬ 
sions  allow  Engineers  to  retain  an  investment  interest 
therein.  This  proposition,  in  our  opinion,  is  unsound  (Italics 
in  original). 

“The  pertinent  provisions  of  Section  11(b)(1)  read  as 
follows :  #  *  # 

“We  recently  had  occasion  to  examine  the  above  provi¬ 
sions  in  connection  with  a  problem  raised  in  The  United  Gas 
Improvement  Company ,  9  S.E.C.  52,  69-73  (1941),  where 
the  company  had  investment  interests  in  certain  utility  and 
nonutility  businesses  and  claimed  a  right  under  Section 
11(b)  (1)  to  retain  such  interests.  *  #  *  Investment  interests 
in  nonaffiliated  utilities,  such  as  those  discussed  in  the  UGI 
case,  are  not  involved  at  this  stage  of  the  present  proceed¬ 
ing;  we  are  here  dealing  with  utility  companies  which  are 
admittedly  controlled  by  Engineers  and  are  part  of  its 
holding  company  system.  •  *  • 

First,  it  is  apparent  that  the  retention  of  an  investment 
interest  in  a  company  which  has  been  dominated,  controlled 
and  serviced  by  the  owner  for  a  number  of  years  (as  in  the 
present  case)  is  substantially  different  from  the  ownership 
over  a  long  period  of  years  of  a  investment  interest  in  a 
nonaffiliated  company  (as  in  the  UGI  case).  Engineers 
now  has  its  representatives  managing  the  three  subsidiaries 
in  question;  and  we  could  not  say  that  a  mere  divestment 
by  Engineers  of  voting  securities  of  those  companies,  down 


to  some  indefinite  figure  less  than  10  percent  or  even  less 
than  5  percent  would  constitute  action  complying  with  Sec¬ 
tion  11(b)(1) — i.  e.,  would  effectively  eliminate  controlling 
influences  •  *  #  (Our  emphasis). 

“*  *  *  Congress  cannot  be  thought  to  have  intended 
any  such  inconclusive  disposition  of  questions  under  Sec¬ 
tion  11(b)(1),  which  calls  not  only  for  finality  of  action 
but  also  for  a  promptness  of  action  which  would  be  pre¬ 
cluded  by  the  injection  of  Section  2(a)(8)  proceedings 
wherever  divestment  of  a  subsidiary’s  securities  is 
involved.” 

Engineers  Public  Service  Co.,  9  S.E.C.  793,  794, 
796. 
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Appendix  D. 

[Vom  Baur,  Federal  Administrative  Law.] 

“§438— Where  Administrative  Sanction  Not  Prescribed  in 

Terms  by  Statute. 

“Where  an  agency  is  given  discretionary  authority  to 
direct  such  affirmative  action  to  be  taken  as  will  effectuate 
‘the  policies’  of  an  act,35  or  to  ‘prevent  persons  •  *  *  from 
using  unfair  methods  of  competition  *  •  *  and  unfair  or 
deceptive  acts  or  practices  *  #  V36  or  otherwise  make  a 
direction  not  specifically  provided  in  terms  by  statute,  the 
question  whether  particular  affirmative  action  conceived  by 
an  agency  and  directed  to  be  taken,  which  is  not  specifically 
set  forth  in  the  act  itself,  is  legally  appropriate  for  the 
facts  found,  is  similarly  a  judicial  question.  It  is,  however, 
broader  in  scope  than  in  the  orthodox  case  where  the 
administrative  sanction  is  mere  repetition  of  a  legislative 
mandate  set  forth  in  terms  in  the  statute.  It  calls  for 
judicial  consideration  as  to  whether  the  direction  is  reason¬ 
ably  adapted  to  the  situation  which  calls  for  redress  in  the 
light  of  the  policies  of  the  act  and  establishes  principles  of 
law.™” 

“For  a  discretionary  administrative  order  prescribing 
‘affirmative  relief’  to  be  valid,  the  particular  affirmative 
command  made  must  be  supported  by  an  intent  in  the  act 
itself,  as  shown  by  its  language  and  history,  to  accomplish 
that  purpose,  must  be  within  the  act’s  terms,  and  must  have 
adequate  support,  as  a  matter  of  law,  in  the  findings,  which 
must  in  turn  be  supported  by  substantial  evidence?*” 

“33  The  N.  L.  R.  Act,  29  TJSCA  151,  160  (c) ;  and  the  Agri¬ 
cultural  Adjustment  Act  of  1937,  7  USCA  45  (c). 

“36  The  Federal  Trade  Commission  Act,  15  USCA  45  (a). 

“37  Federal  Trade  Commission  (citing  eases). 

Interstate  Commerce  Commission  (citing  cases). 

N.  L.  R.  B.  (citing  cases). 

Secretary  of  Agriculture  (citing  cases). 

State  Agencies  (citing  cases). 

“38  N.  L.  R.  B.  v.  Pennsylvania  Greyhound  Lines  Inc.,  303 
U.  S.  261  (and  other  cited  cases).” 

Vom  Baur,  Federal  Administrative  Law,  Vol.  1,  pp.  439- 
440 ;  1942  Edition.  (Emphasis  supplied.) 
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PETITION  FOR  REHEARING. 

Technically  this  is  a  petition  for  rehearing.  Actually 
it  is  a  petition  to  this  Court  to  hear  oral  argument  and 
consider  the  authorities  for  the  first  time  on  a  vital  issue 
in  this  case.  This  issue  has  arisen  since  the  argument  of 
the  case  before  this  Court.  It  was  not  discussed  or  con¬ 
sidered  in  the  opinion  of  the  Court.  It  was  obscured  by 
the  multiplicity  and  volume  of  the  briefs,  motions,  and 
other  papers  filed  with  the  Court  by  the  parties  and  inter- 
venors. 

The  issue  is  whether  or  not  the  Court  may  approve  a 
corporate  simplification  plan  under  Section  11(e)  of  the 
Public  Utility  Holding  Company  Act  of  1935*  when  the 
plan  does  not,  at  the  date  of  Court  approval,  meet  the 
requirements  of  that  Act,  even  if  it  did  so  when  it  was 
approved  by  the  Commission  below.  Time  and  again  cor¬ 
porate  simplification  and  reorganization  plans  have  been 
remanded  to  the  commission  below  under  these  circum¬ 
stances.  See,  for  example,  In  re  Florida  East  Coast  Ry. 
Co.,  52  F.  Supp.  420  (S.  D.  Fla.  1943);  In  re  Standard 
Gas  &  Electric  Co.,  63  F.  Supp.  876  (D.  Del.  1945) ; 
American  &  Foreign  Power  Co.,  Inc.,  U.  S.  D.  C.  D.  Me. 
Jan.  4,  1949,  Civil  Action  No.  490  (unreportedt).  SeC  also 
In  re  Northern  States  Power  Co.,  80  F.  Supp.  193,  196  (D. 
Minn.  1948).  Even  more  often  in  such  cases  reviewing 
courts  have  considered  at  length  evidence  of  new  events 
occurring  after  commission  approval  of  a  reorganization 
plan  and  failed  to  remand  the  case  only  because!  they 
found  the  new  evidence  immaterial.  St.  Louis  South- 

*  For  brevity,  The  United  Corporation  will  hereinafter  be  designated 
“United”;  The  General  Protective  Committee  for  Holders  of  Option  Warrants 
of  United,  “the  Committee”;  the  Securities  and  Exchange  Commission,  “the 
Commission” ;  and  the  Public  Utility  Holding  Company  Act  of  1935,  approved 
August  26,  1935,  c.  687  (49  Stat.  S03  ct  scq.)  U.  S.  C.,  Title  15  §79  et  scq., 
“the  Act”.  j 

tA  copy  of  the  Court’s  order  in  this  case  appears  at  page  5a  of  the  Ap¬ 
pendix  hereto. 


western  Ry.  Co.  v.  Hemcood,  157  F.  2d  337,  393-402  (C. 
A.  S  1946)  cert.  den.  330  U.  S.  836  (3947);  In  re  Chicago 
£  N.  IF.  Ry.  Co.,  326  F.  2d  351,  364  (C.  A.  7,  1942)  cert, 
den.  318  U.  S.  793  (1943);  In  re  New  York,  New  Haven 
£  Hartford  R.  Co.,  147  F.  2d  40,  45-6  (C.  A.  2,  1945)  cert, 
den.  325  U.  S.  S84  (1945). 

AVe  cannot  understand  why  an  agency  of  the  United 
♦States  Government,  the  Commission,  should  oppose  the 
introduction  into  the  record  of  the  true,  current,  material 
facts  in  this  or  any  other  case,  and  should  ask  the  Court 
to  decide  it  without  considering  these  facts,  on  the  basis 
of  a  stale  record. 

On  June  26,  1951,  the  Commission  approved  the  plan 
of  United  under  Section  11(e)  of  the  Act.  The  plan 
provides  for  the  continued  existence  of  United  as  an  in¬ 
vestment  company.  It  also  provides  for  the  cancellation 
(without  compensation  to  warrant  holders)  of  United's 
outstanding  perpetual  option  warrants  to  purchase  its  com¬ 
mon  stock. 

On  March  31,  1953,  this  Court,  reviewing  the  Com¬ 
mission’s  order  under  Section  24(a)  of  the  Act,  approved 
of  the  plan  and  affirmed  the  Commission’s  order. 

Such  a  plan  can  be  approved  by  the  Commission  and 
this  Court  only  if  it  is  “necessary”  and  “appropriate” 
“to  effectuate  the  provisions  of  Section  11”  of  the  Act. 
Therefore,  in  affirming  the  Commission’s  order  this  Court 
necessarily  decided  that  the  Commission  could  properly 
have  found  that  the  continued  existence  of  United’s  war¬ 
rants  violates  a  requirement  of  Section  11  of  the  Act.  The 
only  applicable  requirement  of  that  section  is  in  subsection 
11(b)(2).  It  provides: 

“the  corporate  structure  *  *  *  of  (a)  company  in 
(a)  holding-company  system  (must)  not  unduly  or 
unnecessarily  complicate  the  structure  *  *  *  of  such 
holding-company  system.  ’  ’ 
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The  apparent  conclusion  of  the  Commission  that  the  .war¬ 
rants  constitute  such  a  complication  (though  not  expressly 
found  by  it)  may  have  been  correct  as  of  the  date  of  the 
Commission’s  order  as  indicated  by  the  chart  on  the  next 
page  showing  the  United  holding  company  system  and  its 
securities  outstanding  at  that  date.  It  was  on  this  record 
that  this  Court  affirmed  the  Commission’s  order. 

However,  subsequent  to  the  decision  of  the  Commis¬ 
sion  but  prior  to  the  decision  of  this  Court,  United  ceased 
to  own  as  much  as  10%  of  the  voting  securities  of  any 
public  utility  company.  It  has  since  December  27,  1951, 
owned  less  than  10%  of  the  voting  securities  of  Niagara 
Mohawk  Power  Corporation,  successor  to  Niagara  Hudson 
Power  Corporation.  Since  July  15,  1952,  it  has  owned 
none  of  the  securities  of  South  Jersey  Gas  Company.  It 
therefore  is  and  was  upon  March  31,  1953,  no  longer  a 
“holding  company”  or  a  part  of  any  “holding-company 
system”.  Sections  2(a)(7)(A)  and  (9)  of  the  Act;  Pro¬ 
tective  Committee  for  Class  A  Stockholders  of  Inter¬ 
national  Hydro-Electric  System  v.  S.  E.  C.,  1S4  F.  2d  646 
(C.  A.  2  1950).*  The  last  sentence  of  Section  11(b)(2) 
of  the  Act  provides: 

“nothing  in  this  paragraph  shall  authorize  the  Com¬ 
mission  to  require  any  change  in  the  corporate  struc¬ 
ture  *  *  *  of  any  company  which  is  not  a  holding 
company.  ’  ’  ; 

The  Committee  filed  in  this  Court  on  January  2,  1952, 
and  July  23,  1952,  promptly  after  the  respective  events  as 
a  result  of  which  United  ceased  to  be  a  holding  company, 
applications  for  leave  to  adduce  additional  evidence  to 
that  effect.  These  motions  were  denied.  In  its  opinion  this 
Court  did  not  discuss  or  consider  any  of  such  evidence  or 
events. 

*  In  this  case  the  court  said,  at  page  647  of  1S4  F.  2d : 

“Although  the  New  England  Electric  System  is  a  holding  company, 
yet,  because  the  International  Hydro-Electric  System  holds  only  eight  per 
cent  of  its  shares,  it  docs  not  count  in  determining  whether  the  Inter¬ 
national  Hydro-Electric  System  is  itself  a  holding  company.” 
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THE  UNITED  CORPORATION  HOLDING  COMPANY  SYSTEM 
AT  JUNE  26,  19^1 

THE  UNITED  CORPORATION 

14,529,491.5  shs.  Common  Stock 
3,732,059  Warrants 


11.9* 


28.3  % 

SOUTH  JERSEY  GAS  COMPANY 

$4,000,000  First  Mtg.  Bonds  due  1977 
302,000  Serial  Notes  due  1951-1955 
3.RRS.Q00  Bank  Loans  due  1951 

$3,140,000 

550,319  shs.  Common  Stock 


$  40,000,000 
40,000,000 
43,000,000 
56,360,000 
43,735,000 
375,000 
1,993,000 
2.6CQ.105 

$238,706,105 

200,000 

350,000 

240,000 

1,921,127 

7,481,422 


NIAGARA  MOHAWK  POWER  CORPORATION 

Gen.  Mtg.3onds,  2-3/4#  due  1980 
"  "  "  ,  2-7/C#  due  1930 

"  "  "  of  Central  Hew  York  Pwr.Corp.,  3#  due 

First  "  "  of  Buffalo  Niagara  Elec. Coro. ,2-3 A#  " 

"  "  of  New  York  Pwr.&  Light- Corn.  ,2-3/4#  " 

"  "  "  of  Syracuse  Lighting  Company,  5#  " 

"  "  "  of  Utica  Gas  &  Electric  Co.,  5#’  " 

Liability  relating  to  Reservoirs 


shs.  Preferred  Stock,  3.40  Series 
shs.  Preferred  Stock,  3.60  Series 
shs.  Preferred  Stock,  3*90  Series 
shs.  Convertible  Class  A  Stock 


shs.  Common  Stock 


100# 


ST.  LAWRENCE 
POWER  CO.,  LTD. 


1974 
197? 

1975 
195A 
1957 


100# 


THE  OSWEGO 
CANAL  CO. 


33-1/3# 


22.19# 


34.6# 


33.04# 


I0REAU  MFC-.  CORP. 


BEEBES  ISLAND 
CORP. 


CAITTCIT  ELECTRIC  LIGHT  THE  INDIAN 
&  POWER  COUP  ANY  RIVER  CO. 


5 


It  is  submitted  that  if  such  additional  evidence  is  con¬ 
sidered  neither  the  Commission  nor  this  Court  can  possibly 
find  United’s  plan  cancelling  the  warrants  “necessary” 
or  “appropriate”  to  effectuate  the  provisions  of  Section 
11(b)(2)  of  the  Act  quoted  above,  as  required  by  Section 
11(e).  If  this  is  so  the  Commission’s  order  cannqt  be 
affirmed  by  this  Court,  and  this  Court’s  decision  of  March 
31,  1953,  must  be  modified.  This  is  so  because  (1)  the  con¬ 
tinued  existence  of  the  warrants  does  not  complicate  the 
structure  of  any  holding-company  system  (since  United  is 
no  longer  a  part  of  any  such  system),  and  (2)  the  can¬ 
cellation  of  the  warrants  is  thus  not  “necessary  to  effectu¬ 
ate  the  provisions  of  subsection  (b)”  of  Section  11  of  the 
Act  as  it  must  be  under  Section  11(e)  if  the  plan  is  to  be 
approved  or  enforced.  Furthermore,  their  cancellation  is 
expressly  forbidden  by  the  last  sentence  of  that  subsection, 
also  quoted  above,  since  United  is  no  longer  a  holding 
company.  ! 

It  is  submitted  that  this  Court  should  therefore  re¬ 
mand  the  case  to  the  Commission  to  take  such  evidence  in 
accordance  with  Section  24(a)  of  the  Act.  This  section 
provides,  in  part : 

“If  application  is  made  to  the  court  for  leave  to  ad¬ 
duce  additional  evidence  and  it  is  shown  to  the  satis¬ 
faction  of  the  court  that  such  additional  evidence  is 
material  and  that  there  were  reasonable  grounds  for 
failure  to  adduce  such  evidence  in  the  proceeding 
before  the  Commission,  the  court  may  order  such  addi¬ 
tional  evidence  to  be  taken  before  the  Commission  and 
to  be  adduced  upon  the  hearing.” 

It  has  often  been  held,  under  language  in  the  National 
Labor  Relations  Act  of  June  7,  1934,  c.  426  §  10(e)  (49 
Stat.  454-5)  U.  S.  C.,  Title  29  §  160(e),  almost  identical 
with  that  of  Section  24(a)  of  the  Act,  that  a  case  must  be 
remanded  to  the  Board  (or  reversed)  wdiere  facts  occur¬ 
ring  subsequent  to  the  Board’s  decision  constitute  grounds 
for  a  different  decision.  See,  for  example,  N.  L.  B.  B.  v. 
Flotill  Products ,  Inc.,  ISO  F.  2d  441  (C.  A.  9  1950)  (peti- 
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tion  to  enforce  a  cease  and  desist  order  against  violating 
the  Board’s  finding  in  a  representation  proceeding;  the 
representation  proceeding  had  been  dismissed  after  the 
Board’s  decision  on  the  petition) ;  N.  L.  R.  B.  v.  Brown  £ 
Sharpe  Mfg.  Co .,  1G9  F.  2d  331  (C.  A.  1  194S)  (amend¬ 
ment  to  the  law  after  a  Board  decision  changing  the  per¬ 
sonnel  subject  to  Board  orders  of  that  character).  Such 
a  case  must  be  remanded  even  where  no  new  material 
events  occur  after  a  Board  decision  if  thereafter  new  evi¬ 
dence  becomes  available  of  pre-existing  facts  which  might 
have  changed  that  decision.  N.  L.  R.  B.  v.  Indiana  £ 
Michigan  Electric  Co.,  31S  U.  S.  9  (1942)  (new  evidence 
affecting  credibility  of  witnesses  before  the  Board) ;  Berk¬ 
shire  Employees  Association  v.  N.  L.  R.  B.,  121  F.  2d  235 
(C.  A.  3  1941)  (new  evidence  that  a  Board  member  had 
prejudged  the  case  and  hence  that  there  was  no  hearing 
before  an  impartial  body). 

Courts  enforcing  Section  11(e)  plans  under  the  Act 
have  repeatedly  said  that,  if  new  evidence  is  suggested 
of  events  occurring  subsequent  to  Commission  approval  of 
such  a  plan  which,  if  true,  would  render  it  no  longer  fair, 
feasible  or  necessary,  the  court  will  remand  the  case  to 
the  Commission  to  consider  such  evidence.  See  In  re 
Northern  States  Power  Co.,  SO  F.  Supp.  193,  200  (D.  Minn. 
194S) ;  In  re  Electric  Bond  £  Share  Co.,  73  F.  Supp.  42G, 
443  (S.  D.  X.  Y.  1946) ;  In  re  Interstate  Power  Co.,  S9  F. 
Supp.  6S,  71  (D.  Bel.  1950) ;  Davis,  “Administrative  Law ”, 
(1951),  Sec.  17S,  pages  602-3. 

Indeed  after  a  Section  11(e)  plan  under  the  Act  has- 
been  approved  and  even  enforced  by  a  court,  if  subsequent 
events  show  that  it  no  longer  meets  the  requirements  of 
Section  11,  courts  have  vacated  their  orders  of  approval 
and  enforcement  and  remanded  the  case  to  the  Commis¬ 
sion.  Standard  Gas  £  Electric  Co.,  63  F.  Supp.  S76  (D. 
Bel.  1945);  American  £  Foreign  Power  Co.,  Inc.,  supra. 
The  unreported  decision  in  the  latter  of  these  two  cases 
appears  in  the  appendix  to  this  petition. 

A  fortiori  this  Court  should  not  approve  a  plan  which 
on  the  date  of  such  approval  does  not  meet  Section  11  ’s 
requirements. 
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The  fact  that  the  events,  evidence  of  which  is  sought 
to  be  adduced,  were  contemplated  by  the  plan  and  by'  the 
Commission  in  approving  of  the  plan  is  immaterial.  In 
the  first  place,  the  actual  event,  as  a  result  of  which 
United  ceased  to  own  10%  of  the  voting  securities  of 
Niagara  Mohawk  Power  Corporation,  was  not  part  of 
the  plan  at  all,  nor  was  it  contemplated  by  the  Commis¬ 
sion  in  approving  the  plan.  That  event  was  the  issuance 
by  Niagara  Mohawk  Power  Corporation  of  additional 
voting  stock  and  the  consequent  reduction  in  the  voting 
power  of  United  and  all  its  other  stockholders.  Secondly, 
though  a  similar  reduction  in  United’s  voting  power 
(through  the  sale  by  it  of  its  voting  securities  in  Niagara 
Mohawk  Power  Corporation)  and  the  sale  of  its  securi¬ 
ties  in  South  Jersey  Gas  Company  were  both  provided 
for  in  the  plan,  the  Commission,  as  shown  by  its  findings 
(Petitioners’  Appendix,  p.  la,  pp.  S  and  2S),  never  con¬ 
sidered  these  proposals  in  connection  with  the  alleged  com¬ 
plexity  of  the  United  holding  company  system.  Thirdly, 
as  shown  by  the  authorities  cited  above,  a  Section 
11(e)  plan  must  be  found  by  a  court  reviewing  or  enforc¬ 
ing  it  “necessary”  under  the  Act  at  the  date  of  the  court 
order  approving  of  the  plan.  That  it  had  had  that  char¬ 
acter  twenty  months  before  is  unimportant.  Only  in  eases 
where  new  evidence  sought  to  be  adduced  would  be:  im¬ 
material,  if  considered,  can  such  evidence  be  disregarded 
and  a  plan  approved  notwithstanding  its  existence.* 

*  Such  was  the  case,  for  example,  in  Central  &  South  West  Utilities  Co. 
v.  y.  E.  C„  78  App.  D.  C.  37,  136  F.  2d  273  (1943),  where  this  Court  said,  at 
page  275  of  136  F.  2d : 

“The  improvements  (in  financial  position)  to  which  petitioners  call 
our  attention  are  in  our  judgment  relatively  too  small  and  too  brief;  to  be 
‘material’  within  the  meaning  of  Section  24(a).  In  other  words  tfiey  do 
not  seem  to  us  to  have  any  important  bearing  on  the  Commission’s  con¬ 
clusions.” 

A  similar  situation  occurred  in  R.  F.  C.  v.  Denver  &  Rio  Grande  Western  R. 
Co.,  328  U.  S.  495  (1946).  In  discussing  that  case  in  the  companion  case  of 
Insurance  Group  Committee  v.  Denver  &  Rio  Grande  Western  R.  Co.,  329 
U.  S.  607  (1947),  the  Supreme  Court  said,  at  page  614: 

“Our  holding  was  not  based  upon  a  conclusion  that  this  Court  could 
not  take  judicial  notice  of  changes  in  economic  conditions  subsequent  to 
approval  by  the  Interstate  Commerce  Commission.  We  concluded  that, 
even  if  weighed,  the  alleged  changes  were  not  of  a  kind  which  justified 
re-examination  of  the  plan.  32S  U.  S.  495,  534.” 


8 


It  is  therefore  respectfully  submitted  that  this  Court, 
in  failing  to  consider  the  evidence  sought  to  be  adduced 
by  the  Committee,  overlooked  its  vital  importance,  and 
that  the  Committee  should  be  permitted  to  present  oral 
argument  to  this  Court  on  the  question  of  whether  the 
case  should  be  remanded  to  the  Commission  to  consider 
such  evidence. 

Respectfully  submitted, 

John  Mulford, 

M.  Quinn  Shaughnessy, 
Counsel  for  the  Committee. 

Of  Counsel 

Thomas  Reath 
Drinker  Biddle  &  Reath 


Certificate  of  Counsel. 

I  hereby  certify  that  the  foregoing  petition  for  re¬ 
hearing  is  presented  in  good  faith  and  not  for  delay. 

John  Mulford, 

M.  Quinn  Shaughnessy, 
Counsel  for  the  Committee. 
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Certificate  of  Service. 

I 

I,  M.  Quinn  Shaughnessy,  certify  that  I  served  the 
foregoing  petition  for  reargument  today,  April  13,  1953, 
by  causing  copies  thereof  to  be  placed  in  envelopes,  post¬ 
age  prepaid,  and  mailed  to  the  following  persons  at  the 
addresses  indicated : 

Randolph  Phillips, 

157  E.  72nd  Street,  j 

New  York  21,  N.  Y. 

Krieger  &  Jorgensen, 

Wyatt  Building, 

Washington,  D.  C. 

Roger  S.  Foster,  Esq., 
c/o  Securities  and  Exchange  Commission, 

425  Second  Street,  N.W., 

Washington  25,  D.  C. 

J.  K.  Polk,  Esq., 

40  Wall  Street, 

New  York  5,  N.  Y. 

M.  Quinn  Shaughnessy. 
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Public  Utility  Holding  Company  Act  of  1935 
(Emphasis  supplied) 

“Sec.  2.  (a)  When  used  in  this  title,  unless  the|  con¬ 
text  otherwise  requires -  *  *  * 

(7)  ‘ Holding  company’  means - 


(A)  any  company  which  directly  or  indirectly  owns, 
controls,  or  holds  with  power  to  vote,  10  per  centum  or 
more  or  the  outstanding  voting  securities  of  a  ptiblic- 


com- 


utility  company  or  of  a  company  which  is  a  holding; 
pany  by  virtue  of  this  clause  or  clause  (B),  unless  the 
Commission,  as  hereinafter  provided,  by  order  declares 
such  company  not  to  be  a  holding  company;” 


'K5  :X:  ^  ^  ^ 

(9)  ‘Holding-company  system’  means  any  holding 
company,  together  with  all  its  subsidiary  companies,  and 
all  mutual  service  companies  (as  defined  in  paragraph 
(13)  of  this  subsection)  of  which  such  holding  company 
or  any  subsidiary  company  thereof  is  a  member  company 
(as  defined  in  paragraph  (14)  of  this  subsection).” 


“Sec.  11.  *  *  *  (b)  It  shall  be  the  duty  of  the  Com¬ 
mission,  as  soon  as  practicable  after  January  1,  193S: 
#  #  * 

(2)  To  require  by  order,  after  notice  and  opportunity 
for  hearing,  that  each  registered  holding  company,  and 
each  subsidiary  company  thereof,  shall  take  such  steps  as 
the  Commission  shall  find  necessary  to  ensure  that  the 
corporate  structure  or  continued  existence  of  any  \  com¬ 
pany  in  the  holding-company  system  does  not  unduly  or 
unnecessarily  complicate  the  structure ,  or  unfairly  or  in¬ 
equitably  distribute  voting  power  among  security  holders, 
of  such  holding-company  system.  In  carrying  out  the 
provisions  of  this  paragraph  the  Commission  shall  require 
each  registered  holding  company  (and  any  company  in 
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the  same  holding-company  system  with  such  holding  com¬ 
pany)  to  take  such  action  as  the  Commission  shall  find 
necessary  in  order  that  such  holding  company  shall  cease 
to  be  a  holding  company  with  respect  to  each  of  its 
subsidiary  companies  which  itself  has  a  subsidiary  com¬ 
pany  which  is  a  holding  company.  Except  for  the  purpose 
of  fairly  and  equitably  distributing  voting  power  among 
the  security  holders  of  such  company,  nothing  in  this 
paragraph  shall  authorize  the  Commission  to  require  any 
change  in  the  corporate  structure  or  existence  of  any 
company  which  is  not  a  holding  company,  or  of  any  com¬ 
pany  whose  principal  business  is  that  of  a  public-utility 
company. 

#*##*## 

(e)  In  accordance  with  such  rules  and  regulations  or 
order  as  the  Commission  may  deem  necessary  or  appro¬ 
priate  in  the  public  interest  or  for  the  protection  of  in¬ 
vestors  or  consumers,  any  registered  holding  company 
or  any  subsidiary  company  of  a  registered  holding  com¬ 
pany  may,  at  any  time  after  January  1,  1936,  submit  a 
plan  to  the  Commission  for  the  divestment  of  control, 
securities,  or  other  assets,  or  for  other  action  by  such 
company  or  any  subsidiary  company  thereof  for  the  pur¬ 
pose  of  enabling  such  company  or  any  subsidiary  com¬ 
pany  thereof  to  comply  with  the  provisions  of  subsection 
(b).  If,  after  notice  and  opportunity  for  hearing,  the 
Commission  shall  find  such  plan,  as  submitted  or  as  modi¬ 
fied,  necessary  to  effectuate  the  provisions  of  subsection 
(b)  and  fair  and  equitable  to  the  persons  affected  by  such 
plan,  the  Commission  shall  make  an  order  approving 
such  plan;  and  the  Commission,  at  the  request  of  the 
company,  may  apply  to  a  court,  in  accordance  with  the 
provisions  of  subsection  (f)  of  section  IS,  to  enforce  and 
carry  out  the  terms  and  provisions  of  such  plan.  If, 
upon  any  such  application,  the  court,  after  notice  and 
opportunity  for  hearing,  shall  approve  such  plan  as  fair 
and  equitable  and  as  appropriate  to  effectuate  the  pro- 


visions  of  section  11,  the  court  as  a  court  of  equity  may, 
to  such  extent  as  it  deems  necessary  for  the  purpose  of 
carrying  out  the  terms  and  provisions  of  such  plan,  take 
exclusive  jurisdiction  and  possession  of  the  company  or 
companies  and  the  assets  thereof,  wherever  located;,  and 
the  court  shall  have  jurisdiction  to  appoint  a  trustee, 
and  the  court  may  constitute  and  appoint  the  Commission 
as  sole  trustee,  to  hold  or  administer,  under  the  direction 
of  the  court  and  in  accordance  with  the  plan  theretpfore 
approved  by  the  court  and  the  Commission,  the  assets  so 
possessed.” 

! 

“Sec.  24.  (a)  Any  person  or  party  aggrieved  by  an 
order  issued  by  the  Commission  under  this  title  may 
obtain  a  review  of  such  order  in  the  circuit  court  of 
appeals  of  the  United  States  within  any  circuit  wherein 
such  person  resides  or  has  his  principal  place  of  business, 
or  in  the  United  States  Court  of  Appeals  for  the  District 
of  Columbia,  by  filing  in  such  court,  within  sixty  sdays 
after  the  entry  of  such  order,  a  written  petition  praying 
that  the  order  of  the  Commission  be  modified  or  set  aside 
in  whole  or  in  part.  A  copy  of  such  petition  shall  be 
forthwith  served  upon  any  member  of  the  Commission,  or 
upon  any  officer  thereof  designated  by  the  Commission 
for  that  purpose,  and  thereupon  the  Commission  shall 
certify  and  file  in  the  court  a  transcript  of  the  record 
upon  which  the  order  complained  of  was  entered.  Upon 
the  filing  of  such  transcript  such  court  shall  have  exclu¬ 
sive  jurisdiction  to  affirm,  modify,  or  set  aside  such  order, 
in  whole  or  in  part.  No  objection  to  the  order  of  the 
Commission  shall  be  considered  by  the  court  unless ;  such 
objection  shall  have  been  urged  before  the  Commission 
or  unless  there  were  reasonable  grounds  for  failure  so  to 
do.  The  findings  of  the  Commission  as  to  the  facts,  if 
supported  by  substantial  evidence,  shall  be  conclusive. 
If  application  is  made  to  the  court  for  leave  to  adduce 
additional  evidence  and  it  is  shown  to  the  satisfaction  of 
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the  court  that  such  additional  evidence  is  material  and 
that  there  were  reasonable  grounds  for  failure  to  adduce 
such  evidence  in  the  proceeding  before  the  Commission , 
the  court  may  order  such  additional  evidence  to  be  taken 
before  the  Commission  and  to  be  adduced  upon  the  hearing 
in  such  manner  and  upon  such  terms  and  conditions  as 
to  the  court  may  seem  proper.  The  Commission  may 
modify  its  findings  as  to  the  facts  by  reason  of  the  addi¬ 
tional  evidence  so  taken,  and  it  shall  file  with  the  court 
such  modified  or  new  findings,  which,  if  supported  by 
substantial  evidence,  shall  be  conclusive,  and  its  recom¬ 
mendation,  if  any,  for  the  modification  or  setting  aside 
of  the  original  order.  The  judgment  and  decree  of  the 
court  affirming,  modifying,  or  setting  aside,  in  whole  or  in 
part,  any  such  order  of  the  Commission  shall  be  final, 
subject  to  review  by  the  Supreme  Court  of  the  United 
States  upon  certiorari  or  certification  as  provided  in  sec¬ 
tions  239  and  240  of  the  Judicial  Code  as  amended 
(U.S.C.,  title  28,  secs.  346  and  347).” 


District  Court  of  the  United  States 
District  of  Maine 
(Southern  Division) 


In  the  Matter  of 

American  &  Foreign  Power  Company  Inc. 
Electric  Bond  and  Share  Company 


Order 

^  Civil  Action 
No.  490 


This  Court  having  by  Order  dated  and  entered  herein 
October  11,  1943  approved  and  directed  the  carrying  out 
of  the  terms  and  provisions  of  the  Amended  Plan  for  the 
reorganization  of  American  &  Foreign  Power  Company, 
Inc.,  pursuant  to  Section  11(e)  of  the  Public  Utility  Hold¬ 
ing  Company  Act  of  1935 ;  and 

The  Securities  and  Exchange  Commission  having  filed 
herein  a  motion,  upon  the  affidavit  annexed  thereto,  for 
the  entry  of  an  order  vacating  said  Order  of  October  11, 
1948  and  directing  that  the  proceedings  herein  be  re¬ 
manded  to  the  Securities  and  Exchange  Commission  for 
such  further  action  as  may  be  appropriate; 

The  Court  having  held  a  hearing  on  said  motion  after 
appropriate  notice,  all  participants  in  this  proceeding 
having  been  given  an  opportunity  to  be  heard,  and  the 
Court  being  fully  advised  in  the  premises;  and 

The  Court  finding  that  the  retirement  of  the  outstand¬ 
ing  5%  Gold  Debentures  of  American  &  Foreign  Power 
Company,  Inc.,  cannot  be  effected  at  the  present  time 
on  terms  reasonably  within  the  framework  of  the  Amended 
Plan, 

It  is  Ordered  that 

(1)  the  Order  of  this  Court  entered  and  dated  October 
11,  1948  approving  the  Amended  Plan  for  the  reorgani¬ 
zation  of  American  &  Foreign  Power  Company,  Inc., 
under  Section  11(e)  of  the  Public  Utility  Holding  Com¬ 
pany  Act  of  1935  be,  and  hereby  is,  vacated; 
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(2)  the  proceedings  herein  be,  and  hereby  are,  re¬ 
manded  to  the  Securities  and  Exchange  Commission  for 
such  further  action  as  may  be  appropriate;  and 

(3)  this  Court  reserves  jurisdiction  to  entertain  such 
supplemental  or  substitute  application  as  may  hereafter 
be  made  by  the  Commission  to  enforce  and  carry  out  the 
present  Amended  Plan  as  it  may  hereafter  be  modified 
or  any  different  plan  for  the  reorganization  of  American 
&  Foreign  Power  Company,  Inc.  pursuant  to  Section  11(e) 
of  the  Public  Utility  Holding  Company  Act  of  1935. 

By  The  Court 

/s/  John  D.  Clifford,  Jr. 

United  States  District  Judge. 

January  4,  1949 


